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DETERMINATION

GRAHAAML COX, QC,
SHERIFF PRINCIPAL OF
SHERIFFDOM OF SOUTH STRATHCLYDE
DUMFRIES AND GALLOWAY

IN
FATAL ACCIDENT INQUIRY INTO THE DEATHS OF

S A R 4 H KERR CAMERON
JOSEPHINE MORRISON FOSTER
ALEXANDER GARDINER
JAMES SHIRLAW HENDERSON
MARY JEANIE JACKSON
JESSIE SHARPE ROGERSON
HENRY McCONNACHIE SHAW
HERBERT SWANSTON
HELEN PATRICIA FRASER
ALEXANDER ARTHUR NICOL
MARY FUNTOUL PAISLEY
LILY SCOTT
CATHERINE McINTYRE AITKEN
EDWARD LAVERTY
MAFUAN MUIR
RACHEL COLQUHOUN O’MALLEY
JOAN ROSETTA BLACKWOOD
ARTHUR SMITH
MARY SMITH (OTHERWISE MARE KRIZmAUCKAS)
ANNIE HOWIE CRIGGIE
CHRISTINA WHITE WRIGHT

The following is my determination following a Fatal Accident Inquiry into the deaths of
21 persons which on the basis of the information available to the Lord Advocate appeared
to be comected

with the E.coli 0 157 outbreak which occurred in Central Scotland in late

November 1996. Criticism has been made of the decision, announced by the previous
Government and adopted by the present, to Petition for a Fatal Accident Inquiry to be held
rather than to hold a Public Inquiry the basis of the criticism being that the remit for a
1
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Public Inquiry could have been drafted in terms wide enough to cover issues, for example
the illness of persons alleged to have been infected by E.coli 0 157 but who survived albeit
in some cases with impaired health, not relevant to a Fatal Accident Inquip m-hich has a
statutory remit. It is not for me to express an opinion whether these criticisms are well
founded or not. Suffice it to say that given the terms of the Fatal Accidents and Sudden
Deaths Inquiry (Scotland) Act 1976 I am as satisfied as I can be that the Cromn has made
available to the Inquiry all the evidence in its possession relevant to the deaths of those
named in the Petition. The opinion has been expressed that the number of people who died
as a result of the outbreak, to date the most serious of its kind to have occurred in the
United Kingdom, greatly exceeded 2 1. I do not know whether the allegation is responsibly
made or not. It has to be borne in mind that not everybody who was infected and who died
a relatively short-time thereafter can necessarily be said to have died as a result of the
infection. This will be seen later in connection with one or two of the deaths whxh are the
subject of this Inquiry. That may be a possible reason for the disparic in the statistics. In
any event the remit of this Inquiry is limited to the deaths of those persons named in the
Petition and by the statutory provisions.

The Inquiry commenced on 20th April 1998. Evidence was led for 37 days and the
transcript of the evidence occupies 7577 pages. There was then an interval of 9 days during
which parties prepared their witten submissions. They were heard on these over W O days
and the Inquiry concluded on 25th June 1998. It took place in the Gospel Literature
Outreach Cenrre in Motherwell and I would llke to take this opportunity of thanking the
management and staff there for their help in every way. It proved to be a very successful
choice of venue and MrBeaton and his staff from Scottish COUK Service are to be
congratulated on their adaptation and equipment of h e building to meet our requirements.
I should also like to record my gratitude to all those who appeared for parties to the Inquiry

for their unfailing courtesy and assistance throughout and to Mr Whyte the Clerk to the
Inquiry and to Mr Hamilton, the principal Bar Officer for tlileir personal help to me.

The terms of section 6(1) of the Fatal Accident and Sudden Deaths Inquiry (Scotland) Act
1976 requires a sheriff to make a determination in respect of each de,qth “serting out the
following circumstances of the death so far as they have been established to his satisfaction-
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(a) where and when the death and any accident resulting in the death took place;
(b) the cause or causes of such death and any accident resulting in the dearh;

(c) the reasonable precautions, if any, whereby the death and any accident resulting in the death might
have been avoided;
(d) the defects, if any, in any system of working which conrribured to the death or any accident resulting
in the death; and

(e) any other facts which are relevant to the circumstances of the death.”

That requires answers to the following eight questions in respect of each death:

1

Where and when did the death take place?

Insofar as this particular Inquiry is concerned this question does not raise problems of any
significance. In two or three instances the time of death is different fiom the time averred
.

in the Petition and in one case death occurred, according to the evidence, one day earlier
than averred.

2.

What was the cause or what were the causes of the death?

This second question does raise some difficulties and I am greatly indebted to Counsel for
the Forth Valley Health Board who in their witten submissions deal in commendable detail
with the legislation applicable to the completion of death certificates in Scotland and in
particular to the sometimes difficult issue of specifying the cause or causes of death. I
pause to observe that no standard of proof is laid down in the 1956 Act. The cause of death
merely has to be established to my satisfaction. These are administrative proceedings and
the appropriate standard in my opinion is the balance of probabilities which it is trite to say

falls short of proof beyond reasonable doubt whxh in turn falls short of mathematical or
scientific certainty. I mention this because some doctors who gave evidence were not
prepared to commit themselves to a proposition unless they were a 100% certain. Medicine
is a science and I can readily understand their scientific and cautious approach. However
so far as the issue of death certificates is concerned a registered medical practitioner may in

terms of section 24 of the Registration of Births, Deaths and Marriages (Scotland) Act 1965

3
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state the “cause of death” to the “best of his knowledge and belief’. He does not require to
be a 100% certain. The requirement specifically falls short of certainty. In law crucial
matters of fact are, in civil matters, decided upon a balance of probabilities. The cause or
causes of death in a fatal accident inquiry have to be established applying that standard.
However before a certain condition can be said to be a cause of death there must be
established a causal link between the condition and the death. And this is where there can
occur an overlap with the third question, namely, “was the death the result of an accident?“.

Where a number of medical conditions and perhaps complications are set in motion by a n
accident and in due course lead to death these conditions or complications if unresolved at
the time of death may in curnub be the causes of death. I accept also that the legislation is
directed to discovering the cause of death rather than the mechanism involved. The
evidence of the general medical practitioner who first sees the patient is an important
source of information. So is the physician who cared for and treated the deceased in
hospital and so: if there is a post-mortem, are the findings and opinion of the pathologist.
But in cases of food poisoning so are the facts and circumstances gleaned from a number of
sources regarding the probability of the deceased having eaten contaminated food. So that
.

where there is doubt or dikision amongst medical experts as to whether the conditions they
observe are or are not related to E.coli 0 157 the overall view including inferences from
established facts mzy Up the balance one way or the other. Having had the benefit of an
overview of all the evidence relating to a deceased’s’ last illness it may be that my
determination in re1a:ion fc tke cause or causes of death may differ from the precise terms

of the death certificse. L? pxticular I tend to the view that an underlying morbid condition
from which the patient w a d i cndoubtedly have died in the fullness of time does not fall to
be regarded as a cause cf death for the purpose of section 6(l)(b) of the 1976 Act unless it
actually accelerated the death. It may therefore be that matters which are included in Part I1
of the death certificate are not included in my determination. It has to be said that in
relation to most of the deaths with which this Inquiry is concerned there has been a
unanimity of medical opinion which has not been the subject of any serious challenge. But

in some instances a difference of opinion has arisen which has to be resolved in li=uht of all
the relevant evidence which is available.

4
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3.

Was the death the result of an accident?

In relation to this Inquiry the only relevant accident suggestsd by any Lvitness in relation to
any of the 21 persons named in the Petition, with the possible exception of Mrs O’hlalley,
wits the accidental ingestion of E.coli 0 157. SO that if there is a causal connection
between E.coli and the death the answer will be in the affirmative: but not othemise.

If upon a consideration of all the evidence the conclusion is reached that the deceased was
’

the victim of an accident, the accidental ingestion of E.coli 0 157 but that that event did not
result in his or her death then there is an absence of the causal link between the accident
and the death. Without that link no determination can relevantly be made regarding the
particulars of the accident and other matters in relation to it.

Perhaps the point can best be made by way of an illustration, one however whch is very
much more clear cut on its facts than the issues raised in relation to some of the deaths
which are the subject of this Inquiry. Suppose a motor vehicle to be involved in a collision
after which the driver is found to be dead. It is thought that death resulted from the injuries
sustained in the accident. A fatal accident inquiry is heid as a result of which it is
determined that the driver died of natural causes before the accident so that the accident
was the result of the death and not the other way about. There was therefore no accident
which resulted in a death. Accordingly the Inquiry cannot make any relevant findings in
relation to the accident.

In the context of the present Inquiry it may be established that although a large number of
people in central Scotland ingested E.co1i 0 157 in November 1996 the majority survived
even in the two age groups (the very young and the elderly) identified as being the most
vulnerable.

Now where a person has preexisting medical problems, these may be

exacerbated by a n E.coli 0 157 infection, but there is the possibility that they recover from
the infection, yet die reIativeIy soon afterwards fiom causes which are related not to
E.coli 0 157, but to their pre-existing medical conditions. In these circumstances in my
opinion it is not correct to include in the determination E.coli as the cause or one of the
causes of the death. If on the other hand the evidence discloses that at the date of death the
5
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colitis or the complications caused by the infection were ongoing and made a significant
contribution to the death then E.coli may properly be included in the determination relating
to the cause or causes of the death.
t w o situations.

There is however a grey area between these

I can understand that where relatives have observed a steady decline from

the moment of the onset of the distressing symptoms of an E.coli infection right up until the
time of death they may feel uneasy that E.coii 0 157 is not included as a cause of death. It

is natural for them to conclude that there is a connection. In the same way an eIderIy
person with a niunber of medical problems who contracts influenza may recover from the
infection, but be debilitated by it so that the pre-existing problems impose an even greater
burden on their life support symptoms. Death may on that account occur sooner, be it a
matter of days, weeks or months, than it might othemise have done. But this is not to say,
from a medical point of view, that influenza was a cause or one of the causes of death,
although it may have played a part in the timing of the inevitable process. I confess that in
relation to some of the 21 persons named in the Petition it has been for me a matter of
anxious concern to know where to draw the dividing line and no doubt there will be those
who will disagree with the conclusions which I have reached in some instances. Judicial
determinations rarely do attract universal approval. It should be observed that I have no
power to m e n d death certificates even if I reach a different conclusion about the cause of
death. The Registrar General will however: as provided for in the Act, be informed of the
determinations which I make.

If the answer to the third question is in the affirmative, but only if it is: the following
additional questions require to be answered:

4.

Where and when did the accident ie the ingestion of E.coii 0 157 take place?

5.

what was the cause or what were the causes of the accident?

If the organism is shown to have been present in food which was presented to the deceased
as beins fit for consumption without further process then how did that happen?

6
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Were there reasonable precautions which could have been taken and which if taken

6.

might have avoided (a) the accident and (b) the death?

In relation to 6.(a), in the particular circumstances of an accidental death from food
poisoning, precautions which might have prevented poison being in the food when
presented for consumption are precautions which would have prevented the accident and
accordingly must be looked at. It will be necessary to consider the practices adopted by
those engaged in the various links in the food chain and in particular the precautions which
they ought to have taken. This will necessarily involve consideration of their system of
work and the answer nil1 therefore be relevant to the first part of the next question also.
Similarly when considering question 6.Q) in relation to a particular death if there is a
suggestion, supported by evidence, that the death might have been prevented
notwithstanding the ingestion eg by earlier diagnosis or different medical treatment then it
will be necessary to consider these preventative measures and this could involve
consideration of the sysrem of working of those whose actions are under scrutiny. There
may therefore be an overiap also in the determination of questions 6.(b) and 7.(b).

7.

(a)

Looking ar events, in the case of any death a cause of which is E.coli

poisoning, have my defects been identified in any of the systems of work in the food
chain from t h e c d e market to the presentation of the food as being ready for
consumpuon ~ 5 c : Ccontributed
.
ultimately to the ingestion of contaminated food?

(b)

In any c u e nkere events subsequent to the poisoning have contributed to a

death what dsfecu. if any, have been identified in the system of working adopted by a
general m e d i d prx5tioner or any member of the staff in any hospital or other place

c

where the patient \vas trealed?

8.

Are there any other facts relevant to the circumstances of the death?

Question 8 is a straight lift from section 6(l)(e) of the Act. In my opinion the draftsman
intended it to be a question capable of sweeping up any relevant facts having a bearing on
the circumstances of the death, which are not specifically targeted by an earlier question. It

7
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is to be observed that the Act does not in terms (a) ask the sheriff to make
recommendations or (b) to make findings of negligence. The sheriff has to determine facts
others may infer negligence from them.

Before turning to deal with the evidence relating to each named person I think it uould help
the reading and understanding of this determination by persons not present throughout the
.

Inquiry if I were to say something of a very broad and general nature culled from the
evidence pertairiing to E.coli 0 157 and the consequences which its ingestion can have.

First of all E.coIi, other than 0 157, lives in the gut of most if not all humans and is
harmless. E.coli 0 157 however is in a league of its own. Although it inhabits the gut of

15%-16% of cattle it apparently does them no harm. No evidence was led that cattle young
or old, fit or unfit, suffer from the toxic effects which it can produce. The situation in

humans is however very different. There is no clear evidence of the percentage of the UK
or Scottish population which at any one time is host to E.coli 0 157. It might assist in the
understanding of this organism and the threat which it presents if we did know. What is

known, and is incontrovertible, is that the toxins given off by the organism can have a
devastating effect upon two sections of the population, namely, the very young and the
elderly. Why this is so has not been established, but the suggestion has been made that it
may be related to the narrowness of the blood vessels of the young and the narrowing of
these vessels which frequently occurs in the elderly. It does not adversely effect all who
are elderly. This outbreak may present an opportunity to compare the past medical records
of those who became very ill and died with the records of those who were elderly and
infected, but who barely felt its effects and this may throw some light on whether the
organism is random in its choice of victims or whether underlying medical conditions may
predispose some to its more serious consequences. Certainly this outbreak demonstrates
that elderly persons can host E.coli 0 157 - as positively demonstrated by faecal sample -

and yet either exhibit no symptom at all or at worst experience an attack of diarrhoea from
which they make a speedy and spontaneous recovery. However in a significant number of
cases if the organism succeeds in passing through the acid barrier it attaches to the wall of
the bowel. It then gives off toxins. A small number of cells (ie less than a hundred) may
.

suffice to cause infection where with salmonella, for example, a far large: number is

8
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required to cause infection.

The toxins released by E.coIi attack the colon producing

bloody diarrhoea and then may go on to damage vital organs. The red biood cells become
fragmented. This is the precursor to Haemolytic Uraemic Syndrome and Thrombotic
Thrombocytopaenia Purpura. There can be multiple organ failure often starting with the
kidneys. Such a burden may be placed on the patient’s entire system that he or she
succumbs. On the other hand some, even though very elderly an in poor health may, even
thoueh the infection is severe, recover. An extraordinary example of this occurred in the
c

case of Mrs Lily Scott (see 2.4).

It was first identified as a cause of human illness as recently as 1982. Since then the
number of cases has increased.

For some reason as yet undetected the incidence in

Scotland is higher than in most other countries. There are many strains of E.co1i 0 157 and
more are being identified all the time. It is possible to produce a profile of a particular
strain from a faecal specimen rather like a DNA fingerprint. A particular (and so far
uncommon) strain was identified in this outbreak. This tends to suggest that there was a
common origin. The first stage inthe illness demonstrates the body‘s desire to expel the
organism. Hence an attack of diarrhoea may occur. If the body is successful there will be
no trace of the organism in the faeces thereafter, but the toxins may have already begun to
cause damage and the first indication of this may be bloody diarrhoea. The body’s defence
mechanism may produce anti-bodies identifiabIe in the bIood illustrating that the patient
has ingested E.co1i 0 157. The blood sample however unlike the faecal sample will not
disclose the particular strain. E.coli 0 157 is neither infectious nor contagious, facts which
.

gave rise in this outbreak to some misunderstanding on the part of relatives of victims who
were confused by different practices adopted in different hospitals in which their relatives
were treated. Infection requires ingestion. One person can transmit the organism to
another. Transmission can occur if a contaminated substance (eg food or faeces) is touched
by one person and transferred to a substance which is then ingested by another. There is no
cure or antidote and the illness runs its course. The treatment is reactive rather than
preventive. During the diarrhoea phase the only treatment is to maintain the fluid balance.
Anti-diarrhoea medication should not be prescribed because this may inhibit the body‘s
rejection of the organism. If the patient’s kidneys are severely infected a plasma exchange
may be required and in some cases dialysis. Treatment with antibiotics has not been shown

9
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to produce more satisfactory results than cases in which such medication has not been
'

prescribed.

Turning to the lay out of my determination. I shall deal first of all with the eight persons
who died afier attending a Church lunch for elderly members of a congregation in Wishaw
(1.1 - 1.8), then with the five residents of a nursing home near Falkirk who died (2.1 - 2. j)
and finally with those six persons (3.1 - 3.6) who do not form part of either of these two

cohorts, to borrow the terminology of the epidemiologist, four of them being from
Lanarkshire and two from the Falkirk area. In Chapter4 preventative precautions are
looked at.

Chapter 5 deals with defects in systems but in realiry reflects the issues

discussed in Chapter4 and Chapter6 deals with other relevant facts relevant to the
circumstances of these deaths.

The answer to some of the eight questions posed will be the same in relation to each of the
eightpersons who attended the lunch. I shall commence by dealing with the death of

Mrs Sarah Kerr Ca!!e:on.

Although each death must be and will be dealt with separately I

shaIl in order to avoid repetition refer back to the answers given in relation to

Mis Cameron. Simiia-iy in relation to Bankview Nursing Home, Kilsyth Road, Banknock
where a number of elderly residents became ill shortly after consuming sandwiches
containing cold cooked meats on Saturday 23rd and/or Sunday 24th November 1996. The
first death to be consiiered in that group will be Mrs Helen Patricia Fraser and in dealing

with the cases of

Lk

other residents I shall refer back to my determination in relation to

Mrs Fraser. There is saint scope also for cross-referring when dealing with the deaths of
those who have no connection with either the Church lunch or the nursing home
sandwiches.

Without exceptiori the de3ths of these 2 I elderly, and in some instances frail persons, were
preceded by an uncii-gnified and often very painful illness which must have occasioned
them, and those close to themt immense stress. It is therefore vital, as the daughter of

Ivlrs Rogerson earnestly pIeaded at the conclusion of her evidence, that lessons may be
learned which will at the very Ieast reduce the nsk of any similar tragedy in the future.

10
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1.

The Church Lunch

I turn now to consider the deaths of the eighr persons who attended the Church lunch at
W-ishaw Old Parish Church on Sunday 17th November 1996 to which reference has
previously been made. They are:

1.1

S A W KERR CAMERON

1.2

JOSEPHTNE MORRISON FOSTER

1.3

ALEXANDER GARDINER

1.4

JAMES SHIRLAW HENDERSON

1.5 MARY JEAWE JACKSON
1.6 JESSIE SHARPE ROGERSON
1.7

HENRY McCONNACHIE SHAW

1.8 HERBERT SWANSTON

The background very briefly is as follows:-

Every year the Church provides lunch for those members of the congregation who are over
70 years of age. In previous years John Ban & Sons, Butchers and Bakers, Wishaw

(hereinafter usually referred to as “Barrs”) supplied raw meat which was cooked in the
Church kitchen. In November 1996 it was decided to buy from Barrs cooked stew and
gravy, and pastry tops whch would be served with potatoes and vegetables as a main
course, preceded by home made broth and followed by ice-cream and fruit salad. Barrs
delivered two bags of stew, the p a s q tops and raw meat for the soup on Saturday
16thNovember. They were separately packaged.

They lay overnight in the Church

premises, but were not refrigerated. On the Sunday morning the oven was lit and in due
course the stew and gravy were heated up and served. The guests numbered 87.

The first symptoms of illness appeared in some of the guests on or about Wednesday
20th November. By Friday 22nd November the evidence when collated provided the first
reliable clue that there was an outbreak and of Barrs’ involvement. The Environmental
Health Department of North Lanarkshue Council were alerted that afternoon.
n
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E.coli 0 157 has to be ingested. If ingested the most probable explanation is that it was
present in food which is eaten from choice. Where as in this case 57 persons sit down to
lunch tosether and within a matter of days 45 of them suffer the common symptoms of a
gastric disorder then that is sufficient for the conclusion to be drawn that an ingredient of

c

the meal was responsible. Further 29 of the 45 exhibiting symptoms are, by means of
micro-biological examination of a sample of their faeces, proven to have ingested a rare,
indeed a very rare, strain of E.coli 0 157. Six of those who died provided a positive
sample. The remaining two - Mrs Sarah Cameron and Mr Alexander Gardiner - followed a
pattern which was consistent in timescale and symptomology with an E-coli 0 157
infection. I am entirely satisfied that all eight accidentally ingested E.co1i 0 157 at the
Church lunch. Clearly an ingredient of the meal was responsible.

To determine the proximate came or causes of that accidental consumption it is necessary
to discover how the organism came to be present. The first step towards the solution of that
question is to identify the item on the lunch menu which was responsible. The evidence
satisfies me that the problem lay in the steak and emvyfor the following reasons:-

(i)

Bans’ driver, Ronald Holloway, delivered two bags of cooked stew, the pastry and
the boiling beef to the Church hall around 12 noon on Saturday 16th November 1996.
He denies delivering the boiling beef, but Mrs Davidson says that he did. Holloway
has no conceivable reason that I can detect for lying on this issue and I am content to
conclude that he has no recollection of it and was not prepared to admit, as a
reasonable witness would, that he must have done so standing the terms of the
invoice and the evidence of Mrs Davidson. The pastry squares were delivered with,
but separated from the stew. In the Church conference room in which they were
placed the three items - stew, pastry and boiling beef - were not in direct contact. The
two cooking bags each weighed about 15 Ibs.

The contents of each bag were

decanted into a ,Orundy tin. There was a surplus of gravy. Mrs Davidson drained off
the surplus from both tins into a single plastic tub which had previously contained ice
cream. Mrs Davidson, whose evidence on all major issues I found to be both reliable
and credible, and who appeared to be in overall charge of the preparation of the meal,

w
A
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is adamant that none of this surplus gravy was re-heated and none of it was served,
hot or cold, to any of the guests. At the conclusion of the lunch the gravy was
divided and the helpers had the opportunity of taking some home with them. One
portion was detected unused a week later and was found to contain the particular and
comparatively unusual strain of E.coli 0 157 which was identified micro-biologically
as “the outbreak strain”.
disclosed the same strain.

Swabs of surfaces in B a r s taken on 23rdNovember

Barrs’ cooked cold roast beef was purchased by a

customer (Mrs Criggie 3.7) from a shop in Haggs which Bans supplied and which
had no connection with the Church lunch and she was found to be infected with the
same strain.

(ii)

There is no evidence that at the relevant time the “outbreak strain” was to be found in
any food in the area and indeed anywhere else in Scotland which Bans’ products did
not at least have the opportunity to contaminate.

So the probability is that the organism was introduced by Bans via the stew and
gravy, the pastry or the raw boiling beef.

The remainder of the menu can be

eliminated.

(iii) The soup can be eliminated as the vehcle of infection because the Minister‘s sons
(who participated that evening in the left-overs) had stew and pastry, but not soup.
One of them, Andrew, provided a stool sample, which tested positive for E.co1i 0

157 of the outbreak strain.

.

(iv) The pastry could be the vehicle, but according to the evidence of Professor
Pennington and others it is a less likely host than the meat and gravy, which for this
purpose are as one. The pastry was prepared in the bakery section of Bans which
when tested a week larer was nesative for E.coli.

Moreover t w o persons who

attended the lunch and who had stew and gravy: but declined the pastry, were
infected. But the most compeIling evidence must be the detection of E.coli 0 157 in
the p v y that was left over and which had never apparently been in contact with the
Pastry.
13

(v)

Against the hypothesis that the meat and g r a q were contaminated at the point of
consumption are the two assertions made, namely, that the meat was sufficiently
cooked in Barrs’ premises before deliveq, and was reheated in the Church to
temperatures which, according to the scientific evidence, would kill the bacteria. If
the meat etc was contaminated at the point of consumption then it follows that (1) the
scientific basis for asserting that the organism is killed if exposed to high
temperatures for even short periods is flawed at any rate for grossly contaminated raw
or cooked meat or (2) Bans’ method of cooking was flawed inasmuch that it did not
succeed in destroying all the bacteria present in the stew and gravy at the start of the
cooking process or (3) the cooking practices did ensure that the bacteria were killed
but the work practices in Barrs permitted the outside of one or both of the cook bags
to become cross-contaminated, after removal from the boiler, perhaps from a worktop which had not been properly cleaned after being used for raw meat preparation, so
that when the cook bags were cut open by Mrs Davidson and the contents poured into
the grundy dishes some bacteria somehow got transferred fiom the outside cover of
the cooling bag into the meat and gravy itself. Be the explanation (2) or (3) the reheating of the stew and g r a y in the Church kitchen, which was principally the
responsibility of Mr Ferrier, was insufficient to kill the bacteria located in the p m of
the tray or trays least affected by the heat generated in the oven.

Looking at these possibilities in order:-

1.

Professor Pennington asserts in his evidence that E.coli 0 157 is not a super bug and

will be killed if subjected to hizh temperatures for even a short time. Reference is made to
the report on Verocytotoxin - Producing Eschenchia coli published in 1995 by the
Advisory Committee on the Micro-biological Safety of Food and in particular
paragraphs 6.14- 16.

If the stew was heated to the temperatures and for the duration claimed both by Barrs‘ and
by the Church the evidence of both Professor Pennington and Dr North is that the organism
would have been killed. No contrary expert evidence was led.

14

However when the
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possibility of a single organism surviving exposure to a temperature of 9OoC Dr Morgan
thought it "possible, just very unlikely".

Dr North found it "hard to see that it could have

survived". Dr Reid said you could speculate "one organism might survive it".

It may be that the,theoretical possibility exists, but I must proceed upon the evidence and it
satisfies me that if the meat was cooked in Barrs' premises in the manner in which Mr John

Barr maintains it should have been then the bacteria would not have survived. Similarly if
the recollection of those responsible for the preparation of the church lunch is accurate any
bacteria in the gravy and stew would have been killed by the heating method they say they
adopted. The meat was not probed either in Bans or the Church to ensure that the core of
what was being cooked reached the requisite temperature for the requisite time. Although I
am persuaded by the weight of scientific evidence I would nonetheless support a
recommendation that, if it is feasible, experiments be carried out cookin,= diced raw meat

heavily contaminated with the outbreak strain to check the temperaturehime relationship
necessary to kill off every single organism. I am presuming that the method which is used
to detect the organism in a stool sample could be employed and would be capable of
discovering the presence of even a single organism. Such an experiment is important
having regard to the virulence of this organism: its capacity to replicate and the small
number required to be ingested to have catastrophrc consequences particularly for the very
young and the elderly. The caterer and indeed the domestic cook is entitled to be reassured that the method of cooking currently recommended does ensure that the food they
serve is safe.

2.

The second possibility is that Barrs' coolung method was flawed. A glance at the

evidence reveals that whatever Mr John B a n may have thought was the method of coolung
adopted by his staff; they and particularly the factory manager, Mr Hepbum, had little or no
idea of the principles of safe cooking. No formal training or instruction appears to have
been given by Mr John Barr to his staff on how to cook joints of meat or diced meat. If
they did understand the working of the boiler in which the joints and stew were cooked
they were singularly incapable of conveying this to the Inquiry. Nor did they manage to
convey what, if any, was the recognised cooking method used.

MrJohn Barr and

Mr Hepbum appeared to have some idea that there was a relationship between the weight
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of the meat to be cooked and the time required to cook it. Mr John Barr while professing
an understanding that the formula was %an hour per pound of meat went on to give a
practical example of the process. The cooking time he calculated fell well short of the
formula he propounded. Mr Hepburn opined that the cooking time related to the heaviest
joint to be boiled and not to the cumulative total weight of the load consigned to the boiler.
The temperature of 9j0C figured largely in their explanations of the cookmg process and
was about the one constant factor in the different versions given by Mr John Barr,
Mr Hepburn and Mr Martin Barr. But it was not clear whether this temperature was
reached before the boiler was loaded or whether the boiler was loaded and the temperature
raised until it reached 95'C.

Once this temperature was obtained there were different

versions of what happened next. On one version the boiler was switched off or switched
itself off as soon as the water temperature reached 95OC and the meat cooked as the water
in the boiler gradually cooled. But Mr John B m ' s understanding was that the temperature
in the boiler was maintained with the heating elements being switched on and off at the
dictate of the thermostat so that the meat cooked at 95OC for a set time and then the time
clock switched the boiler off. Mr Hepbum contradicts this by saying that the time clock
was never used. No probes were ever used to test the temperatures at the centre of the
joints or in the middle of the stew bag as the case may be.

If the method of cooking was flawed and the organism survived its ordeal in the boiler then.
the next stage of the process was to its advanrage inasmuch that cooked meat on occasions
lay over night to cool off. M.r Hepbum was unaware of the need to cool meat quickly once
it was cooked. Hence the meat arrived at the Church still warm. A sub-group of the
Outbreak Control Team (OCT) arranged for a re-enactment of the cooking of the stew for
the Church lunch by Messrs Barrs. But since there was no consensus about the cooking
method by Mr Barr and his key staff there can be no confidence that the re-enactmeat bore

much relation to the actual event. Similarly in relation to the re-enactment of the cooking

of the pastry. Mr Adair, who was in charge of the arrangements for the re-enactment did
not have details of the recipe, and did not know the dimensions of the pastry squares which

Bans supplied. Looking to the evidence as a whole there can be no confidence that the
,

Church stew was sufficiently cooked by Barrs to kill off all E.coli 0 157 cells which were
present at the commencement of the cooking process. The greater the contamination the
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more probable that some cells survived and it will be borne in mind that Professor
Pennington’s explanation for the outbreak is that a particularly heavily contaminated
carcass or bits of it arrived in Bans at the material time and was the central cause of the
outbreak.

3.

The third possibility is that although Barrs cooking process would have successfully

killed off any bacteria present the problem was caused by contamination after the cooked
meat was removed from the boiler at Bans by the bags of stew being placed on a work top
or in a basket which had not been sanitised after contact with infected raw meat. The
evidence is that when the stew was taken out it was put on a surface close to the boiler to
enable it to settle and cool. This surface could have been the one upon which raw sausage
meat was prepared. If so it was a fertile surface for cross contamination. E.coli has been
referred to as the “hamburger bug” because hamburgers, like sausages, comprise meat
which has been minced. Any contamination of the raw meat is therefore likely to be spread
throughout the product. Similarly in relation to stew. If the bacteria gets into the cooking
dish and the contents are stirred the bacteria can get on to the extensive surface area of the
chopped meat. At the Church the cook bags were sliced open and their contents disgorged.
There is the possibility that the outside of the cook b e came into contact with the contents
during this process, or the outside of each cook bag touched the p n d y tin. Against this
theory it could be argued that the opportunity for contamination was fleeting and would be
unlikely to be instantly widespread yet the excess gravy which appears to have been poured
.

off immediately after the gnmdy tins were filled was contaminated. Against that however
according to Dr North you could have a million cells resting upon a pinhead. This third
possibility cannot therefore be ruled out.

To sum up then on a balance of probabilities it was the stew and gravy which were
contaminated when delivered to the Church hall. No evidence was led which seriously
questioned the established belief that E.coli 0 157 is destroyed by heat and therefore the
probabilities are that the meat was not cooked properly at Barrs or the outside of one or
both of the cooking bags was contaminated thereafter and in turn contaminated the contents
during the process of transference from cooking bag to grundy tin. Although I am not able
upon the evidence to rule out the latter possibility entirely for the reasons given it is my

17

22

opinion that the former is the more probable. Inadequate cooking at Bans is the more
likely proximate cause of the accident. The conditions under which it was kept in the
conference room at the Church overnight could and probably did result in the bacteria
multiplying at an alarming rate. It should have been refrigerated from the time it was
cooked at Barrs until the time came to re-heat it.

The stew and gravy then were contaminated when they were placed in the Church oven.
Since such a h g h proportion of those attending were affected the bacteria must have
survived the re-heating process there so that the lunch guests were served with
contaminated food. Notwithstanding the evidence of the Church helpers the conclusion

must be that at least some of the meat failed to reach the requisite temperature for the
requisite time to kill off all the bacteria. In so determining I would not wish it to be
'

thought that those responsible for the preparation of the lunch did something which at the
time could be regarded as wrong or even careless. It is for that reason that I have not found
that it would have been a reasonable precaution, given the state of knowledge prevailing on
17th November 1996, for Mr Femer to pasteurise the stew and gravy before serving it. A
precaution can only be said to be a reasonable precaution if the danger against which it is
taken can reasonabiy be foreseen. The order to Barrs was to deliver cooked meat and the
pastry squares. In so far as the meat was concerned those responsible for the lunch were
entitled to expect that a responsible butcher's fm when asked to deliver cooked meat
would provide meat which was there and then fit for human consumption without further
processing. Mr Femer's task was to heat the stew up to a temperature which would suit the
palate of the guests. Neither he nor anyone else involved in the organisation had any
reason to believe that the meat which had recently been cooked at Bans - so recent in fact
that it was delivered warm - was contaminated. It may well be that in light of the evidence
led at this Inquiry the risk of an E.coli 0 157 infection is such that no cook in future
whether catering in the home or elsewhere will feel able to assume that eg a purchased
bridie or a steak pie need only be heated up according to tasle. The purchase of a cold
sausage roll or bridie for immediate consumption may from now on be considered unwise.

Turning now to the guests of the lunch who died.
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1.1

Sarah Kerr Cameron

Mv determination in relation to Mrs Cameron’s death is contained in the following
answers to the eight questions set out on pages 3-8

(1)

Sarah Ken Cameron died in Monklands District General Hospital, Airdrie at

about 1830 hours on 18th December 1996.

(2)

The cause or causes of her death were as foIlows:

Intracerebral haemorrhage due to Cerebral Atherosclerosis and Haemolytic
Uraemic Syndrome associated with E.coli 0 157 infection whch was a
significant condition contributing to her death.

(3)

The death was the result of an accident.

(4)

The accident occurred in the Church Hall of Wishaw Old Parish Church,
Wishaw at or about 1.OO pm on Sunday 17th November 1996 when the
deceased ingested food contaminated with E.co1i 0 157.

(5)

The cause or causes of the accident were

(a)

The premises of John Ban & Sons, Butchers, Wishaw, became
contaminated with E.coli 0 157 probably as a result of a consignment of
contaminated raw beef being purchased by them from a wholesaler in the
week commencing Monday 1 lth November 1996.

(b)

The cooked meat and gravy delivered to the Church at or about noon on
Saturday 16th November 1996 was contaminated. Either the cookmg by

Barrs was insufficient to kill the bacteria or after the meat was cooked the
cook bag in which it was contained became contaminated by being placed
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on a surface which had not been effectively disinfected. The former is the
more probable explanation.

The conditions under which the cooked stew \vas kept in the Church from
12 noon on Saturday

16thNovember until 9-00 am on Sunday

17th November would have permitted the bacteria present to multiply.

The re-heating of the meat in the Church kitchen was insufficient to
destroy the bacteria.

The following are reasonable precautions which could have been taken
and which if taken might have avoided the accident:-

(i)

When the meat was being cooked in Bans a thermometer probe
should have been used to test the core temperatures of each of the
two bags of stew destined for the Church and sufficient care should

have been taken to ensure that the whole contents of the cooking
bags achieved and maintained for a sufficient time a temperature
sufficient to kill the bacteria.

(ii) The meat once cooked should then have been cooled quickly and
kept rekigerated up to the moment of delivery to the Church. It
should not have been allowed to come in contact with m y surface
contaminated by contact with raw meat.

(iii) The meat and pastry once delivered to the Church on
16thNovember should have been stored in a refiigerator at a
temperature low enough to f i b i t the replication of any bacteria
which was present.
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(b)

There were no reasonable precautions which ought to have been taken
and were not taken and which if taken would have avoided the death once

the accident had occurred.

7.(A) Defects in any system of working which contributed to the accident

Reference is made to Chapter 5 , bul in addition:

Defects in the systems employed by Wishaw Old Parish Church

Reference is made to (6)(a)(iii) above.

(B) Defects in any system of working which contributed to the death.

None has been identified.

(8)

Reference is made to Chapter 6.

Note

(a)

The date of death differs from the date specified in the Petition but
accords with the evidence. There is no controversy in relation to the
time and place and cause of death. There was a post-mortem.

(b)

The complications which led to Mrs Cameron's death are characteristic
of an E.coli infection.

Mrs Cameron first felt unwell on Thursday

21st November. On the following day she was given a prescription to

treat her diarrhoea. She was seen by Dr Alkureishi on the following
Saturday and by two doctors on the Sunday by which time an E.coli 0
157 infection was suspected. This was confirmed by samples taken on

the following Tuesday. The next day she was admitted to Monklands
District General Hospital.

E.coli led to blood clots in the kidney,
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Haemolytic Uraemic Syndrome and Thrombotic Thrombocytopaenia
Purpura.

Her blood pressure was raised.

Her blood vessels had

narrowed with age. On the Saturday 30thNovernber she suffered a
severe stroke. She had a blood plasma exchange on the Sunday and
appeared for a short time to be better.

Her condition however

deteriorated, she was placed on a life support machine which, with the
consent of the family, was switched off on Wednesday 18th December

1996.

(c)

E.coli 0 157 was not identified in a faecal sample provided by

Mrs Cameron, but a specimen of her blood revealed the presence of anti
bodies which illustrated that she had "recently" ingested the organism.

(d)

Ms Cameron was aged 78 and crippled with arthntis. Her daughter
hks Stevjart gave evidence. Her principal criticism was that someone at
the surgery suggested that she attend and give samples when patently

she was by then unable to get out of her bed.

ms, however

thoughtless, did not have any relevance to her death. Dr Keegan lost no
time in having Mrs Cameron admitted to hospital where she received

z-z~ro~riare
treatment.

1.2

Josephine 3Iorrison Foster

My determinz'L;onir; relation to this death is contained in the following answers to the
eight questions s t : out on pages 5-8.

(1)

J o s e p b e Norrison Foster died in Glasgow Royal InFirmary, Glasgow at about
0600 hours on 14th December 1996.

(2)

The cause of her dead2 was E.coli 0 157 Enteritis.

(2%
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(3) - (8) The answers to these questions are the same as those given in relation to

Sarah Kerr Cameron on pages 19-2 1.

Note

There is no controversy in relation to the particulars given in answers 1

(a)

and 2. Mrs Foster provided a stool sample which gave a positive test for
.

(b)

the outbreak strain of E.coli 0 157. There was a post-morrern.

The complications which led to Mrs Foster's death are typical of an
E.coli infection in an elderly person. On Friday 22nd November she felt
unwell but managed to attend a function in the Church. On the Sunday
she had diarrhoea and news of the outbreak and its connection with the
Church lunch was in the press. The emergency docror was called and
she was immediately admitted to Law Hospital. She was transferred to
Monklands District General Hospital three days later because of
problems with her kidneys. She required a plasma exchange. She was
transferred to Glasgow Royal Infirmary for dialysis.

She had

Haemolytic Uraemic Syndrome and developed meningitis. The toxins
produced by the E.coli 0 157 pervaded her whole system.

(c)

Mrs Foster was a widow ased 83 at the date of her death. She was a
very independent lady.

(d)

Her niece, Mrs Taylor, makes certain criticisms of Monklands Hospital.
In particular she complains of a lack of information given by the staff.
She was not for example informed of her aunt's transfer to Glasgow
Royal Infirmary although she was her ne;ct of kin. These complaints did
not contribute to her death. They therefore do not fall within the terms

of this Inquiry but will no doubt have been noted. At Law Hospital
precautions were taken against secondary infection which we-.e not
taken at Monklands, but Dr Todd explained E.coli 0 157 is neither
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infectious nor contagious and therefore the protective measures
appropriate to infectious diseases are not necessary.

1.3

Alexander Gardiner

My determination in relation to this death is contained in the following answers to the
eight questions set out on pages 3-5.

(1)

Alexander Gardiner died in Law Hospital, Carluke, at about 0100 hours on
27th November 1996.

(2)

The cause of his death was E.coli Enterocolitis.

(3) - ( 5 ) The answers to these questions are the same as those given in relation to
Sarah Ken Cameron on pages 19-21.

Note

(a)

Following upon a post-mortem the cause of death was noted as being:

“I (a) acute rend failure due to (b) E.coli Enterocolitis.” Mr Pickard,
surgeon, who treated Mr Gardiner stated that the cause of death was
E-coli Enterocolitis only since the autopsy report showed no evidence of
renal failure. Dr Mann stated that the kidneys did show evidence of
dysfunction but agreed that there was “very little visual or histological
evidence of kidney dysfunction”. Dr Mann said this “You can argue
that the mechanism of death was renal failure but the cause was E.coli
infection. If you wish you could exclude the mechanisms of the cause
of death and put it down to the basic cause which is E.coii infection.
That would be a perfectly legitimate cause of death“. It is in these
circumstances, which are not opposed by Mr Santoni who appeared for
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Mr Gardiner’s relatives, that I find the cause of death to be E.coli
Enterocolitis and omit reference to acute renal failure.

The deceased was a patient of DrblcBride who practised from the

(b)

Health Centre, Motherwell.

He attended the Church lunch on

17 November. On the night of Wednesday 20 November he had bloody
diarrhoea. His doctor, Dr McBride visited him and gave him a rectal

.,

examination. There was no complaint of stomach pain or vomiting and
the blood in the diarrhoea was said to be fresh. He thought t h ~ swas due
to bleeding piles, but added he could not be sure until the bleeding
stopped. There were no piles visible to Dr McBnde but on the other
hand they could be high up and out of sight.

He had an upper

respiratory tract infection for which an antibiotic was prescribed.
DrMcBnde asked to be informed the next day if there was no
improvement. Next day there was further bleeding, stomach pains and
vomiting. Dr McBride arranged for him to be admitted to Law hospital
on 22nd November. He was then suffering from dehydration.

(c)

The mis-diagnosis by Dr McBride did not contribute to Mr Gardiner‘s
death. The evidence of the medical experts suggests that there is no
treatment as such for the toxicity generated by E.coli 0 157 beyond
maintaining the patient’s fluid balance. If complications arise affecting
vital organs such as the kidneys then the patient requires to be admitted
to hospital and given specialist treatment which may involve plasma

exchange and/or kidney dialysis. There is a division of medical opinion

as to whether or not it is appropriate to prescribe antibiotics.

(d)

According to Mr Pickard, a specialist in gastro-enterology, unless the
general practitioner is aware that there is evidence of an E.coli 0 157

c

infection currently in the area bleeding per rectum is not an immediate
cause for concern but agrees that if a patient has bloody dimhoea then it
is prudent to take a sample of it for analysis. If E.coli 0 157 is the

CbCQ
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suspected cause of the diarrhoea it is not sensible to prescribe antidiarrhoea medication since diarrhoea is the body’s natural attempt to get
rid of the organism.

In the opinion of M.r Pickard if E.coli 0 157 is suspected it is good
practice to take a blood sample before or on admission to hospital in
order to provide a base with which future blood specimens can be
compared.

The difficulty is that once the patient presents with

symptoms such as a raised urea this is in itself evidence that the toxins
have already invaded and may attack all vital organs.

although Mr Gardiner’s health could be described as delicate he might,
according to Mr Pickard, have lived for another 10 years. Bearing in
mind h s past medical problems this might appear to be unduly
optimistic. Mr Gardiner had had lung cancer and his right lung in
consequence was removed in 1989. Before he became infected with
E.coli 0 157 he was taking a number of antibiotics for a chest infection.

in the view of Dr McBride there is a need for general practitioners to be
made more aware of the complications arising from an E.coli 0 157
infection. Normally, in the absence of a known infection with E.coli 0
157, if bIoody diarrhoea occurred in an elderly patient the tendency

would be to consider surgical intervention. Dr McBride agreed that in
cases of severe dianhoea it is wise to obtain a sample for analysis.

1.4

James Shirlaw Henderson

My determination in relztion to this death is contained in the followin,0 answers to the
eight questions set out on pages 3-8.

(1)

James Shirlaw Henderson died in Monklands District General Hospital,
Airdne, at about 09 15 hours on 4th December 1996.
26
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(3) The cause of death was Myocardia1 Infarction due to Coronary Atherosclerosis.
E.coli 0 157 infection was a significant condition which contributed to his
death.

(3) - (8) The answers to these questions are the same as those given in relation to
Sarah Ken Cameron on pages 19-21.

Note

(a)

Mr Henderson was 74. He suffered from bronchitis and angina. He felt
unwell the day after the lunch later on the Wednesday he had diarrhoea.
The doctor prescribed modium. The next day he had bloody diarrhoea
and was admitted to Law Hospital, Carluke but was transferred on
28th November 1998 to Monklands District General Hospital because of
the complications occasioned by the E.coli infection. There he had a
plzsma exchange. He suffered a heart attack on 1st December and was
m f e r r e d to the coronary care unit. He suffered another heart attack
a ~ died
d the same day.

(b)

? h c e \ v s a post-mortem which confirmed the cause of death.

(c)

3ln Henderson, his widow, was refreshingly fiee of complaints about
=?one or anything.

1.5

Mary Jeanie Jxkson
My determination in relation to this death is contained in the followin,0 answers to the
eight questions set out on pages 3-8.

(1)

Mary Jeanie Jackson died in Monklands District General Hospital, Airdrie, at
about 0001 hours on 3rd December 1996.
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( 2 ) The cause of her death was Multiple Organ Failure due to E.coli 0 157 GastroEnteritis.

(3)

- (8)

The answers to these questions are the same as those given in reiation to

Sarah Ken Cameron on pages 19-2 1.
Note

Mrs Jackson was 72 when she died. She was a widow who lived alone
and was very active and in apparently good health. Following the
Church lunch she remarked to her daughter that she thought the meat
was very tough, but she enjoyed the rest of the meal.

She had bloody diarrhoea on Wednesday 20thNovember and was
admitted to Law Hospital, Carluke on the same day being one of the
first victims to be admitted to hospital.

On the following Tuesday she was transferred to Monklands District
General Hospital where her condition continued to deteriorate.

Mrs Jackson exhibited all the symptoms of an acute E.co1i infection
which affected her kidneys and her brain. She had Haemolytlc Uraemic
Syndrome

and

Thrombotic

Thrombocytopaenia

Pqura

both

manifestations of the same infection. She had plasma exchange which
produced a temporary improvement.

Her daughter, Mrs MciMillan, had one complaint, namely, a lack of
information at Monlilands. This was a common complaint by relatives
and is referred to in Chapter 6.
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1.6

Jessie Sharpe Ro,aerson

M y determination in relation to this death is contained in the following answers to the
eight questions set out on pages 3-5.

(1)

Jessie S h q e Rogerson died in Law Hospital, Carluke at about 1500 hours on
27th November 1996.

(2)

The cause of death was Haemorrhagic Colitis due to Exoli 0 157 infection.

(3) - (8) The answers to these questions are the same a s those given in relation to

Sarah Ken Cameron on pages 19-21.
Note

(a)

Mrs Rogerson was 71. She enjoyed reasonably good health, but had a
touch of spondylitis. On Tuesday 19thNovember she complained of a
sore stomach. By Thursday 21st November Mrs Rogerson had bloody
diarrhoea. She was seen by her own doctor, Dr McBride, at Motherwell
Health Centre who gave her a thorough examination. He thought that the
bleeding was due to a haemorrhoid aggavated by the diarrhoea.
Previously she had had haemorrhoids tied off. On examinin, her he said
(J

he could feel a small haemorrhoid which was slightly down. He said it

was normal to bleed heavily and that it was all right if the blood was

fresh. It has to be noted that this diagnosis by DrMcBride occurred
before general practitioners in the area had been alerted to a possible
outbreak of Ecoli 0 157 infection. On the other hand it was the second
case of bloody diarrhoea which had come to Dr McBride’s attention in as

many days from patients in his practice

(CJ

the case of Ivlr Alexander

Gardiner). There had been previous abdominal problems for which Mrs
Rogerson had seen Mr Pickard, consultant surgeon at Law Hospital. She
was due to see Mr Pickard azain in January 1997.
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(b)

Mrs Rogerson was sick and became very weak. Dr McBride was again
contacted on 22ndNovember 1996 by a daughter.

He repeated her

condition was consistent with a haemorrhoid. He corrsctly advised to
maintain her fluid levels. He did not regard admission to hospital as
beins necessary at that time. Thereafter she brought up a small quantin.

of blood. Mrs Turner. her eldest daughter was not in favour of taking her
mother to hospital because of the inclement weather but it was agreed by

Mrs Turner and her sister Mrs Ralston on the Friday evening that the out
of hours doctor whom they expected to be on duty should be contacted
and asked to pay a visit. It was their hope that they would thus obtain a
second opinion. However Dr McBride was on duty himself. He was told
that she had brought up blood. He said there was nothing to worq about,
but Mrs Ralston told him she thought her mother should be hospitalised.
Dr McBride came out to see her. Mrs Rogerson herself suggested that it
might be food poisoning. Dr McBride still considered her symptoms did
not justify admission to hospital. However he asked to be kept informed.
He was on duty on the Samday morning. MrsRalston phoned the
surgery on the Saturday morning and told Dr McBride that although her
mother was still in pain and weak she had eaten breakfast and “kept it
down”, that there was no more blood and that the divrhoea had stopped.

At this point it must have seemed that DrMcBride was correct in his
assessment and that the anticipated improvement was now being seen.
However at 7.30 am on the Sunday morning the family learned from the
newspapers about the outbreak and about the connection with the Church
lunch. They phoned the helpline number. Law Hospital was treating
E.coli as an infectious disease and accordingly would admit to their
closed wing o d y those patients who had provided sampIes which had
proved positive. The family telephoned the emergency medical service
and the duty doctor manged for her immediate admission. It was a
particuIarly bad day. An ambulance was not available and she was taken
to hospital in a family car.
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Dr McBride, having read a fa... from the Health Board, called on the

(c)

morning of Monday 2SthNovember and learned form a neighbour that

Mrs Rogerson had been admitted to hospital.
(d)

By the time Mrs Rogerson was admitted to hospital she was very ill. The
. progress

of the infection ~ z explained
s
to relatives by a Dr Downey. She

was given antibiotics by means of a drip. There then occurred signs of

rend failure and the infection spread to her nervous sysrem. The hospital
wanted to transfer her to the renal unit at Glasgow Royal Infirmary but
she died before this journey could be undertaken.

(e)

The daughters Mrs Ralston and Mrs Turner between them have a large
number of complains the more serious of which are:-

(i)

Dr McBride's failure to make a correct diagnosis on the Thursday.

(ii)

The failure to have their mother admitted earlier to hospital.

(iii) "he fact that DrMcBride did not know of the outbreak on the
Saturday moming whereas according to information they had
received all local doctors had been alerted some time on Friday
22nd November.

(iv) There was no ambulance available on the Sunday morning despite
the fact that there was a major outbreak.

(v)

Once in hospital she should have been put on a drip immediate!y.

(vi) She should have been transferred to Glasgow Royal Infirnary
earlier for kidney dialysis.
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This Inquiry is not an inquiry into the provision of medical services as such.
r

However at this stage I repeat the relevant part of question 6. ‘%‘ere there
reasonable precautions which could have been taken and which if taken might
have avoided the death.” These complaints are relevant therefore if. taken
singly or togedier, lead to the conclusion that better or more prompt medical
attention mighr have avoided the death of iMrs Rogerson.

(i) and (ii) can be taken together. With the benefit of hindsight clearly the
bloody diarrhoea was the frrst symptom of her colitis. Dr McBride saw
her before it was known that there was an outbreak of E.coli 0 157.
Such an infection is very rarely seen by a general medical practitioner
whereas bleeding haemorrhoids are not uncommon.

The blood

appeared to be fresh which was consistent with bleeding piles. He very
properly made a rectal examination. Mrs Rogerson had a history of
gastro-intestinal problems and of haemorrhoids. He could fee1 one that
was down. His diagnosis at that time was not unreasonable. Mr Pickard

supports Dr McBride, but Dr MacTear does not. This was the second
patient with bloody dimhoea he had seen on consecutive days within a
small geographical area. He should in my opinion have been alerted by

this coincidence and should have asked for a faecal sample on the
Thursday. Had he done so he would have got the results by Saturday at
the latest and Mrs Rogerson would have been admitted to hospital one
day earlier. I am not able to hold that her admission on the Saturday
would have altered the course of her illness.

On the Saturday she

appeared to be improving. However I would hope that one benefit of

this Inquiry might be that in future doctors will always take samples
when a patient presents with bloody diarrhoea-

(iii)

With regard to this complaint I have not been abIe to detect from the
evidence whether Dr McBride’s dedicated f m machine at Wishaw
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Health Centre recorded the fax on the Friday. However I am confident
that if he did receive it and had read it he would immediately have
recognised that both Mr Gardiner's case and this case were, in all
probability, part of the ourbreak. I can therefore conclude that there was
either a failure to communicate with him on the Friday or Saturday
morning or that he failed to consult his fay machine before going off
duty on the Saturday at lunch time.

This was not explored in evidence.

(iv)

The probability is that a

combination of the weather conditions and the demands on the service
outstripped the available resources.

I think that underlying the

complaint is the proposition that since there was a major outbreak extra
ambulances and crews should have been brought in: but this is not an
issue which anyone else has raised and it was not explored in the
evidence which was led. It is regrettabIe that for whatever reason this
elderly lady was not conveyed to hospital as comfortably as possible. I
am however unable to hold that the fact that she was conveyed by car

rather than by ambuIance had any effect upon the outcome.

(v) and (C-11131.'be taken together. I can understand the concern of the two
daugh:en who gave evidence.

They have lost a dearly loved and

respected mother in very distressing circumstances. They were clearly
a g i z t d and understandably so as things developed. But they are not
.

nedicall:. qualified. I have read the hospital notes and I have had the
advmuge of hearing the evidence from those responsible for
lclrs Rogerson's care in Law Hospital. The layman knowing that a drip

is going to be introduced may be impatient for its anival. But there may
be \rev good reasons why in a hospital things do not happen
immediately for every patient. This was a drip to introduce antibiotics.
Medical opinion is divided on the appropriateness of this treatment for
an E.coli 0 157 infection anyway. It is most certainly not a miracle cure
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and a delay of two hours in starting the treatment, if that is what
happened, would have had no affect whatever on the outcome.

(vii)

Finally it is suggested that Mrs Rogerson should have been transferred
to Glasgow Royal Infirmary earlier presumably as soon as the doctors
were aware that there was a problem with her kidneys. There is no
evidence to suggest that there was any delay. As the post-mortem report

'

revealed Mrs Rogerson had had a severe colitis. The infection was
thought to have affected her kidney function and as soon as this was
noted arrangements were made for her transfer to Glasgow, but sadly
she died before the journey could be made.

Dr Al-Alousi who

conducted the post-mortem was asked generally about earlier
intervention and the affect that it might have upon the outcome, but he
was unable to go further than state in general terms that early
intervention is usually desirable and may produce a better outcome.

Accordingly I am unable to determine that there were precautions which were
not taken and which if taken might have prevented the death of Mrs Rogerson.

1.7 Henry McConnachie Shaw

My determination in relation to this death is contained in the followin,0 answers to the
eight questions set out on pages 3-8.

(1)

Henry McConnachie Shaw died in Monklands District General Hospital,
Airdrie, at about 0645 hours on 26th November 1996.

(2)
(3)

The cause of his death was renal failure resulting from E.coli Gastro-Enteritis.

- (8)

The answers to these questions are the same as those given in relation to

Sarah Ken Cameron on pages 19-2 1.
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Notes

(a)

Mr Shaw was 80 years of age and generally his health was good for his
age.

(b)

Mr Shaw first became ill on Wednesday 20th November. He was seen
:that day by Dr Hannah who prescribed antibiotics and anti-dimhoeal

medication. Later that day he was passing blood. At the doctor's request
a stool sample was taken and he was admitted to Monklands Hospital on
the following day. By Friday evening it was c o n f m e d that he had
ingested E.coli 0 157. His condition deteriorated very quickly after his
admission to hospital and he died on the following Tuesday. The time of
death was 0645 and not 0630 as previously recorded. A post-mortem was
carried out at whch it was ascertained that E.coli was the direct cause of
death.

(c)

Mr Shaw's daughter gave evidence and had no complaints to make about
the treatment which her father had received.

1.8

Herbert Swanston

My determination in relation to this death is contained in the followin, answers to the
(3

eigh questions set out on pages 3-8.

(1)

Herbert Swanston died in Stobhill Hospital, Glasgow, at about 1740 hours on
10th December 1996.

(2)

The cause of h s death was Acute Renal Failure due to E.coli 0 157 infection.
Liver Cirrhosis was a significant condition contributing to his death.

(3) - (S) The answers to these questions are the same as those given in relation to
Sarah Ken Cameron on pages 19-21.
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Notes

Mr Swanston was 70 years of age. He had a long history of h e m

(a)

problems. He had previously had a stroke, he was diabetic and he had
liver cirrhosis.

(b)

"

Mr Swanston had a minor attack of diarrhoea on Thursday
21stNovember, but the following day he was very poorly and
complained of Iower abdomen pain. He was seen three times by doctors
on Friday evening and on the Saturday he was admitted to Monklands
District General Hospital. He was by then an E.coli suspect. A week
later he was transferred to Stobhill Hospital, Glasgow for acute kidney
dialysis. On Saturday 7th December he had a stroke and was fitting. He

was thereafter unconscious and died three days later.

(c)

Dr Todd was very impressed with MI Swanston's fighting spirit and by

his wife's appreciation of the care which he received. In his view as a
clinician the liver cirrhosis had no bearing on the outcome. He was
however content with the post-mortem findings and the cause of death.

(d)

Mrs Swanston's only observation was in relation to being given back
soiled clothing which had been rinsed. Dr Todd reco,snised that there was
a potential risk of secondary idection fiom contact with faeces in soiled
clothing and the procedure would be reviewed.

Mrs Swanston was

particularly appreciative of the treatment her husband received from his

own doctor.
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2.

The Residents of Bankview Nursing Home, Kiisyth

If there is one certainty which emerges from this Inquiry it is that Bankview Kursing Home
is a first class residentia1 home which caters principally for elderly persons suffering from
senile dementia. The excellence of the care which is provided was spoken to by several
witnesses notably by Doctors Momson and Murdoch who had occasion to visit patients
there and by a number of the relatives of those who died. The care and attention given to
those of the inmates who were infected was of the highest order. h4rsBeable is the
principal director.

It so happened that when the first cases of infection including E.coli 0 157 were diagnosed
amongst the residents the Home was about to open a new wing, to be called Bankview
Lodge, which would have enabled the number of residents to be increased. The Directors
decided to make the Lodge available as an isolation unit to which infected residents would
be transferred. Only those residents who required intensive medical care were therefore
transferred to hospital a fact which must have eased the pressure on Falkirk District
General Hospital. If I may say so this suggestion which no doubt came fiom Mrs Beable
herself was typical of the attitude which she displayed throushout this sad and trying
episode.

I turn now to consider the five residents of the Nursing Home who were infected by
E.coli 0 157 and who died between 6th December 1996 and 1lth April 1997. They are:-

.

2.1

HELEN PATRICIA FRASER

2.2

ALEXANDER ARTHUR NICOL

2.3

MARYRINTOULPAISLEY

2.4

LILY SCOTT

2.5

CATHERINE MCINTYRE AITKEN

It is not disputed by anyone and it has been proved beyond doubt that all of the deceased
were infected by the outbreak strain of E.coli 0 157. By the time the first resident
e'xhibited signs of infection the authorities knew of the outbreak in Lanarkshire and of the
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possibility that the residents of Bankview minht be affected. (I pause to make the obvious
observation that general medical practitioners and indeed all those involved in the Forth

-

Valley cases had the considerable advantaze of advance warning and this should be taken
into account by relatives and others when comparing the actions of the general practitioners
in Lanarkshire before they became aware that E.coli 0 157 was at large in the community.)
Accordingly faecal samples were taken as soon as the symptoms appeared and these when
analysed showed positively that they were infected. When a number of persons in a
residential establishment at or about the same time are attacked by an organism through
ingestion the assumption has to be that they ate the same contaminated food within the
preceding few days. Since the strain is identical to the strain simultaneously found in
Lanarkshire, and is an unusual strain, the hypothesis must be that there is a connection.
The cases involving the Wishaw Old Parish church established in my view beyond doubt
that contaminated food emanated fiom Barrs. Therefore the suspicion must be of a
connection between Bankview and Barrs. There is incontrovertible evidence that Barrs
supplied the Scotmid shop in Kilsyth Road, Haggs, inter alia with cold cooked meats.

Mrs N o m a Adam, Catering Manager at Bankview, on Saturday 23rd November 1996 at
about 11.OO am:perhaps as late as 12 noon, purchased a selection of cold meats fiom that
shop. Thx was a casual purchase, the cold meats supplied to Bankview being purchased
normally from another source. Later that day Mrs Dime Rowley, a member of the catering
s t a f f at Bankview, made up sandwiches using some of these cold meats. The sandwiches

were served with afternoon tea that day to the residents. More of the meat was used to
make sandwiches which were provided to the residents at the same time the following day.
The staff on duty on these two days also ate the sandwiches and some were proved
positively to have hosted the organism although not all exhibited symptoms of infection.
Due to their pre-existing mental state the residents were unable to provide information
about the particular sandwiches which they selected.

On balance I am satisfied that none of the meats bought by MrsAdams were Barrs’
products. The meats purchased were: and I take this fiom Mrs Adam’s purchase order,
Crown Production 15, smoked ham, chopped pork, meat loaf, brisket and chicken roll. It is
common ground that with the possible exception of smoked ham meats of these
descriptions were not supplied by Bars. He did supply a cooked ham which could not
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properly be described as smoked but even allowing for a possible inaccurate description the
ham which B m s supplied to this shop was a good deal more expensive than the other cold
hams which this branch of Scotmid sold.

Assuming th2 accuracy of bfrs Adams

recollection that she purchased approximately a !4 Ib of each the price charged for the ham
was not consistent with the high prices charged for Barrs' products. Further hlrs Beable,
telephoned the shop some 5 days after the purchase and was told by a member of the staff
'

there that none of the meats purchased was a B a n product.

Accepting as I do that none of the Bankview residents actually ate Barrs' meat the question
is how did they become infected by an organism associated with his products? The answer

lies in the practices in the Scotmid shop. The staff there kept a tray laid out with slices of
the various cooked meats on sale so that individual slicing did not have to take place for
every customer. The same slicing machine was used for all meats. The same utensils were
used for all cooked meat products. Barrs' products formed part of the content of the tray.
The opportunity for cross conramination either by way of the slicing machine or the
common tray was obvious. In so saying I imply no criticism of the staff or management of
Scotrnid who were following a practice certainly at that time regarded as quite normal.
Environmental Health Ofiicers (hereinafter usually referred to as EHOs) witnessing this
procedure prior to the Inquiry would not have raised an eyebrow. It is correct, as Counsel
for B m s submitted, that there was no detailed evidence regarding the degree of contact
required to cause cross contamination. However in relation to the Church lunch it was
accepted by expert witnesses that the outside of the cooking bags could have become
contaminated by being placed on a contaminated surface. Such evidence as there is would
s u g e s t that there does not require to be a lot of contact in order to cause cross
contamination. It is possible that contamination occurred between raw meat products and
cooked meat products in the Scotmid store or that non-Barr cooked meats were
contaminated other than by a

Barr product. But issues of fact of this kind have to be

established on a balance of probabiliries. The most probable explanation given that (1) the
strain is identical to the strain of E.coIi found in Barrs' shop (2) the coincidence in time
between the outbreaks in Lanarkshre and the Forth Valley is that a Barr product
contaminated other meats either directly or indirectly via the slicing machine. The fact that
.

the direct vehicle of infection was not a Barr product serves to illustrate the scale of the
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problem which exists in relation to this organism emphasising as it does its ability to
transmit or be transmitted: its rate of replication and the small number of organisms which
require to be ingested to cause a fatal infection.

Before dealing individually with those of the residents who died I would like to reiterate
what was said earlier in relation to the cause of death and its relation to an accident for the
purpose of an Inquiry such as this. Even in the case of very vulnerable persons the

-

ingestion of E.coli 0 157 is not always fatal. The infection though it may cause a severe
colitis and attack vital organs such as the kidneys, is not aIways fatal. Patients can and do
recover and may then die later of another unrelated cause. The accident for the purpose of
this hquiry is the ingestion of E.coli 0 157. But if such an accident does not result in
death the third of the eight questions which I posed on pages 3-5 falls to be answered in the
negative and the remaining questions do not require to be addressed. Examples of this will
be found in what follows.

2.1

Helen Patricia Fraser
My determination in relation to this death is contained in the following answers to the
eight questions set out on pages 3-8.

Helen Pat~ccia Fraser died in Bankview Nursing Home, Kilsyth Road,
Banknock a! about 1325 hours on 17th December 1996.

The c3usc of her death was Acute Myocardial Infarction due to Coronary

Thrombosis occurring as a result of Coronary Artery Disease and that a recent
E.coli 0 157 m f e c ~ o nwas a significant condition contributing to her death.

The death w a the result of an accident.

The accident occurred in Bankview Nursing Home, Kilsyth Road, Banknock at
or about 4.00 pm on Saturday 23rd November 1996 and/or at or about 4.00 pm
A
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on Sunday 24th November 1996, when the deceased ingested one or more cold
cooked meats contaminated with E.coli 0 157.

(5)

The cause or causes of the accident were

(a)

The premises of John Ban & Sons, Butchers: Wishatv, became
contaminated with E.coli 0 I57 probably as a result of a consignment of
contaminated raw beef purchased by them from a wholesaler in the week
commencing Monday 1lth November 1996.

(b)

Bans sold and delivered to the Scotmid store at Kilsyth Road, Haggs
meat which Barrs had cooked but which notwithstanding was
contaminated by E.coli 0 157, either because it had not been heated
sufficiently to destroy the organism or because after coolung it came in
contact with an infected surface. It is not possible to say that one
explanation is more probable than the other.

(c)

The meat supplied by Bans cross contaminated other cold cooked meats
for sale in that shop for one or other or both of the followin,= reasons,
namely, (i) the Scotmid store used the same slicing machine for all cold
cooked meats which required to be sliced (ii) displayed slices of a
selection of cold cooked meats, which included the contaminated meat
supplied by Bans, on a single tray in the refrigerated display cabinet.

( 6 ) (a)

The following are reasonable precautions which could have been taken
and which if taken might have avoided the accident:-

(i)

When Barrs cooked joints of meat in their boiler a probe should
have been inserted in each joint and sufficient care should have
been taken to ensure that the whole joint achieved and maintained
for a sufficient time a temperature sufficient to kill any
E.coli 0 157 cells which might be present.
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(ii)

The joints once cooked should have been removed from the boiler
and placed on a surface which either \vas used only for cooked
meats or if used for other processes which had been sanitised
following such other use.

(iii)

The joints should have been cooled as quickly as possible after
cooking and then refrizerated.

(iv)

Reference is made also to Chapter 4 in relation to general
precautions which ought to have been taken.

Reference is made to Chapter 4.

(b)

There were no reasonable precautions which ought to have been taken
and which were not taken and which if taken would have avoided the
death once the accident had occurred.

(7)(A) Defects in any system of working which contributed to the accident

(a)

Defects in the systems employed by Bans

(i)

The failure to give adequate training to the relevant staff in regard
to the safe cooking of raw meat and in particular the need to ensure
(1) that the whole consi,onment being cooked was heated to the
correct temperature and that the temperature was maintained for a
sufficient 1en-d of time to ensure that any E.coli 0 157 cells
present were destroyed (2) that once cooked the whole consi,onment
was cooled quickly and refrigerated as soon as possible.

(ii)

The failure to use temperature probes when cooking raw meat.
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(iii) The failure to devise and enforce separate cleaning schedules and
equipment for (a) the shop and (b) the factory which would have
reduced the risk of surfaces being contaminated and to ensure that
all staff were given adequate hygiene training.

(iv) The failure to separate completely within the premises the processes
relating to (a) raw meat and (b) cooked meat and in particular to
have provided separate knives etc, tables: scales and a vacuum
packer for each of these separate processes.

(v)

The failure to provide a clear management structure and adequate
supervision to enforce these safety measures.

(b)

Defects in the system of local authority inspections

The failure on the part of EHOs prior to the outbreak to identify the food
safety hazards inherent in the practices carried out within Barrs’ premises
and in particular in relation to the failures identified at 6(a)(i)-(iii) and
7A(a)(i)-(v) above.

Reference is made to Chapter 5.

(B)

Defects in any system of working which contributed to the death as opposed to
the accident..

None has been identified.

8.

Reference is made to Chapter 6.
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MrsFraser was 93years of age at the time of her death. She had a
history of urinary and chest infections.

On 2OthXovember she had

loose stools, a specimen was taken and she was transferred to Bankview
Lodge which as previously stated was being used as an isolation wing
€or those suspected of having an E.coli 0 157 infection. She had bloody
diarrhoea but by 4thDecember she appeared to be recovering and by

8th December it was noted that there was no blood in her srools and by
14thDecember her stool was formed and there was no sign of blood.
Three days later however her breathing became more laboured and she
died that afternoon. A post-mortem was carried out by Doctor Tavadia
and a colleague. They regarded, in light of the history of her illness,
that her recent E.coli infection had contributed to her death. They note
that if she had had colitis she had made a perfectly good recovery fiom
it by the time of her death.

The difference between the case of

Mrs Fraser and the case of Mrs Aitken (see 2.5) is on one view a narrow
one, but the si=Onificant difference is that W s Fraser died very soon after
contractiq the infection whereas Mrs Aitken appeared to make a more
full recovery before succumbing to an unrelated cause, namely,
bronchitis.

There is no criticism in the affidavit provided by her elder son regarding
either the treatment which his mother received or with the cause of her
death as certified.

So far as Scotmid’s central management was concerned they were not
aware that their Haggs store was buying cold cooked meat from Bans
although scrutiny of the invoices sent to them would have revealed this.
Scotmid had taken over the shops formerly trading as the Bonnybndge
Co-op two to three months before the outbreak. This involved a change
of supplier, but the cold meats they provided did not find favour with
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the customers. Three of the shops decided to purchase cold meats from

Barrs' driver who regularly delivered sausages etc to them. If the head
office had been formally asked for permission I am sure it Ivould have
been granted in light of Mr John Barr's unchallenged evidence that
some time prior to this Scotmid had asked him to consider supplying the
whole of the Scotmid chain with cold meats.

Mr Skedzieleuski,

Scotmid Fresh Foods Controller perhaps understandably was amious to
'

distance himself from the meat which turned out to be contaminated, but

I regard the lack of formal authorisation in the context of th~.sInquiry as
a red herring.

2.2

Alexander Arthur Nicol

My determination in relation to this death is contained in the followinz answers to the
(3

eight questions set out on pages 3-5.

(1)

Alexander Anhur Nicol died in FaIkirk District Royal Infirmary, Falkirk at
about 0750 hours on 6th December 1996

(2)

The cause of his death was Acute Haemorrhagic E.coli 0 157 Enterocolitis.

(3) - (8) The z s i ' e z to these questions are the same as those given in relation to
Helen Patricia Frzise: (see 2.1 at pages 40-43).

Mr Xicol was 79 years of age when he died. He had not been in good
health. had had a number of strokes, and he suffered from dementia

A change was first noticed in Mr Nicol's condition on 25thNovember

1996 and on 1st December he had a bout of loose stools. He was
passing faecal fluid and his breathing was laboured. On the following
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day he had a series of small fits and was transferred to Falkirk District
Royal Infirmary.

In hospital it is recorded that he had bloody diarrhoea. He was passing

(c)

fresh blood. In order to maintain his fluid balance he was fed fluids
intravenously, but he died as noted on 6th December.

(d)

.

A post-mortem was conducted by DrTavadia and a colleague. The

report of the post-mortem records “opening the bowel revealed the
mucosa to be ulcerated and Haemorrhagic”.

DrTavadia had no

difficulty in certifying that this was an E.coli 0 157 death.

(e)

His niece, Heather Bryce, provided an affidavit and she makes no
criticism of the treatment which her uncle received.

2.3

Mary Rintoul Paisley

My determination in relation to this death is contained in the following answers to the
eight questions set out on pages 3-8.

(1)

Mary b t o u l Paisley died in Bankview Nursing Home, Kilsyth Road,
Banknock at about 02 15 hours on 8th December 1996.

(2) The cause of her death was Coronary Thrombosis due to Coronary Artery
Disease. E.coli 0 157 Enterocolitis was a si,onificant condition which
contributed to her death.
(3) - (S) The answers to these questions are the same as those given in relation to

Helen Patricia Fraser (se:: 2.1 at pages 40-43).
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Note

Mrs Paisley was 83 at the time of her death. She was ve? frail. She
suffered from angina and dementia. She had previously suffered a
stroke which affected her speech.

Thereafter she had difiiculty in

communicating, but the staff in the Nursing Home understood her.

Before becoming infected with E.coli Mrs Paisley suffered from a chest
infection and a vaginal infection. She had a history of loose stools
which may have been related to the antibiotics which were prescribed
for her.

On 29thNovember she had bloody diarrhoea a sample of which was
taken. By 3rd December it was clear that she was deterioratin, and she
(3

was admitted to Falkirk District Royal Infirmary.

Her white cell count was raised and also the level of urea in her blood.

She was thought to be terminally ill and it was agreed with her family
that she would be returned to Bankview on 6thDecember where she
could be nursed appropriately by persons who knew and understood her.
She died two days later.

Mrs Paisley's daughter, Miss June Paisley, had certain complaints to
make regarding the treatment which her mother received when in
F a k r k District Royal Infirrna~~.
She is the only relative of those who
gave evidence who seriously criticised the hospital. She complains that
she did not receive sufficient information about her mother's condition
and no doubt this complaint has been noted. It has however no bearing
upon the treatment her mother received nor upon her death. The

Infirmary was under considerable pressure as a result of this outbreak
and this presumably limited the time which was available to discuss
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patients with relatives who were naturally anuious. She complains also
that insufficient notice was taken of her mother's dementia and her
inability to communicate. But in fact notice was taken and one of the
reasons why Mrs Paisley was returned to Bankview was that the staff
there were better able to communicate with her. Her third complaint is a
general one, namely, that the hospital did not treat the situation as being
very serious. I think on the contrary the hospital realised that due to
Mrs Paisley's general condition no meaningful treatment could be
given, that she was terminally ill and that the most appropriate course
was to return her to the familiar surroundings of Bankview which they
did after discussion with Miss Paisley. A post-mortem was carried out
by Dr Tavadia and a colleague who certified the cause of death.

(g)

Miss Paisley also made the point that contaminated meat was being sold

six days after the Church lunch but of course it was not until Friday
22nd November that the authorities in Lanarkshire had reason to suspect
Barrs' premises. The sale to the Nursing Home was on the Saturday
23rdNovember. I have given anxious consideration to this point and
reference is made to Chapter 4 and in particular to the passage dealing
with events on and after 22ndNovember. I there reach the conclusion
that due to Mr John Barr's failure to inform EHOs of his dealings with
Scotmid the authorities discovered the connection too late to have
prevented

the

consumption

of the

sandwiches on

23rdand

24thNovember. See aIso Note (c) in connection with the death of

Mxs Fraser (2.1 at page 44).
2.4

Lily Scott

My determination in relation to this death is contained in the following answers to the
first three of the eight questions set out on pages 3-S. In view of the answer to the
third question questions 4-7 do not apply.
reference is made to Chapter 6.

With regard to the eighth question

&
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(1)

Mrs Lily Scott died in Bankview Nursing Home, Kilsyth Road, Banknock at
about or about 1330 hours on 11th April 1997

(2)

The cause of her death was Acute Bronchitis. Chronic Renal failure was a
significant condition contributing to her death.

(3)

Her death was not the result of an accident.

Note

(a)

There is no doubt that at the end of November 1996 Mrs Scott became
infected with E.coli 0 157. She was then a very frail lady of 83 who
was suffering from profound dementia as a result of cerebral vascular
disease. She had a history of heart problems and hypertension and in
the summer of 1996 she had impaired renal function which was
secondary to heart failure.

(b)

On 30th November 1996 it was noted that she was incontinent of faeces
and by 3rdDecember she had bloody diarrhoea. She was admitted to
Falkirk

District

Royal

Infirmary where

she

remained

until

10th December when she was returned to Bankview Nursing Home the
opinion being that she had only a matter of days to live such was the
impairment of her kidneys due to the E.coli infection.

(c)

To the surprise of those responsible for her care she in fact slowly
improved. The urea level in her blood, which is an indicator of her
kidney function, had returned to normal limits by the 17thJanuary.
This meant in fact that she had made a very remarkable recovery from
the E.coli infection. However she remained, as before, a very frail
elderly lady. At the end of March 1997 she developed a chest infection.
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Her heart, her respiratory and her kidney function all deteriorated and
she eventually died on 1 lth April.

(d)

A post-mortem was carried out by Dr Myskov and a colleague. They
found no residual evidence of a colitis and accordingly certified the
cause of death as Acute Bronchitis.

Dr Momson, her general

practitioner, would have linked the E.coli infection to her renal failure
and he would have added also senile dementia as being significant
conditions contributing to her death. However the weight of medical
opinion is that by April 1997 she had recovered from the E.coli
infection and that it played no role in her death. Dr Murdoch is of that
opinion and he is supported by Dr Welsby who made an independent
study of her complete medical records in view of the difference of
medical opinion.

(e)

Her nephew, Mr Alan Scott, was fulsome in his praise for Bankview
Nursing Home and appreciated that the hospital could not provide the
same individual attention and care to which she was accustomed to
receive in the Nursing Home. He was aware from December 1996 that
his aunt did not have long to live and attributes her survival until April
to the nurshg care which she received in Bankview where eventually, in

his words, she just faded away. Hers is a very remarkable case.

2.5

Catherine McIntyre Aitken

My determination in relation to this death is contained in the following answers to the
frrst three of the eight questions set out on pages 3-8. In view of the answer to the

third question questions 4-7 do not apply.

With rezard to the eighth question

reference is made to Chapter 6.

(1)

Catherine McIntyre Aitken died in Bankview Nursing Home, Kilsyth Road,
Banknock at about 0825 hours on 16 January 1997.
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(2)

The cause of death was Acute Tracheobronchitis.

(3)

Her death was not the resuIt of an accident.

Note

Ivlrs Aitken was 87years of age at the time of her death.

She was

infected by the outbreak strain of E.coli 0 157 in late November 1996 but

prior to that she had suffered from congestive cardiac failure.

On

16th November, a week before the purchase of the cold meat, she was
apparently unwell. She was suffering from nausea and had soft bowel
movements. Then in the next few days her condition improved.

On 4th December it was noted that there was blood in her stools and she
was transferred to the Lodge at Bankview Nursing Home in which those
residents with the infection were confined. A few days later she had
abdominal discomfort. This became severe and was accompanied by
breathlessness.

She was admitted to Falkirk District Royal Infirmary for 4 days on
20th December. Her admission was not related to her diarrhoea, but was,
according to the evidence of Dr Murdoch the consultant in charge of her
case “to get the balance right regarding her diuretic therapy and her other
medical therapy”.

After her return to Bankview her chest infection became increasingly
severe and she died on 16th January.

A post-mortem was conducted by Doctors Scholtz and Sadler who

certified the cause of death as being Acute Tracheobronchitis. While
noting that she had had an E.co1i infection they did not regard this as a
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medical condition which contributed to her death. It is recognised that
very elderly persons have diminished reserves and are often faced with
multiple organ problems and multiple pathologies. The pathologists are
in no doubt that Bronchitis, which is a common terminal illness, was the

condition which precipitated her death.

Her general practitioner

Dr Monison would have prefmed, had he certified the death without the
benefit of a post-mortem, to have added cardiac failure and he might also
have mentioned the ovarian cyst which was a long standing condition.
He would have been minded also to insert a reference to E.coli 0 157 in

part2 of the death certificate as a condition which significantly
contributed to her death. He recognised that it was not the direct cause of
her death but in his view she had certainly not fully recovered “to what
she was prior to the E.coli infection”. However in evidence he deferred
to Dr Murdoch.

He was the treating physician and is a consuItant

geriatrician. His view clearly expressed was that it was unlikely that
E.coli 0 157 was a contributory factor to her death. The post-mortem
fmdings support that view.

(f)

Mrs Cameron, who is a niece of the deceased, expressed concern that the
death certificate does not mention E.coli. Her expectation was to some
extent fuelled by a remark by a doctor in FaLkirk District Royal Infirmary

who, when her aunt was being discharged from hospital, stated that the
danger time with an E.coli infection occurred two to three weeks after the
condition was diagnosed. The doctor who gave this advice has not been
identified and there was no medical evidence before the Inquiry to
support this view. It is noted that after Mrs Aitken returned to Bankview

she rallied to the extent that Mrs Cameron said that she was “a normal
person ... fit and chatting away.” Yet two days later she relapsed and
died. I can sympathise with Mrs Cameron’s view but in the case of her
aunt there was no evidence of the complications normally associated with
an E.coli 0 157 infection such as Haemolytic Uraemic Syndrome and
Thrombotic Thrombocytopaenia Purpura. While there is no doubt at all
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that Mrs Aitken was infected by the organism she appears to have
recovered from it and her death was due to other causes. It is possible
that the distressing illness caused by the infection would to some extent
debilitate her but from a medical point of view it was not a condition
which contributed to her death and it was therefore correct to omit
mention of it in the death certificate.

I should add that Mrs Cameron commented on the excellent treatment which
her aunt had received while being treated at the Nursing Home and also during
her brief admission to hospital.
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3.

The Individual Cases

I now turn to consider individually the circumstances surrounding the deaths of the
remaining eight persons named in the Petition six of whom are from Lanarkshire, but who
had no connection with the Church lunch, and two fiorn the Forth Valley area who had no
connection with Bankview Nursing Home. They are:-

3.1

EDWARD LAVERTY

3.2

MARIANMUIR

3.3

RACHEL COLQUHOUN O’MALLEY

3.4 JOAN ROSETTA BLACKWOOD
3.5 ARTHLTR SMITH
3.6

MARY SMITH

3.7

ANNIE HOWIE CRIGGIE

3.5

CHRISTTNA WHITE W G H T

3.1

Edward Laverty

My determination in relation to this death is contained in the following answers to the
first three of the eight questions set out on pages 3-5. In view of the answer to the
third question questions 4-7 do not apply.

With regard to the eighth question

reference is made to Chapter 6.

(1)

Edward Laverty died in Law Hospital, Carluke at about 0405 hours on
3rd January 1997

(2)

The cause of h s death was liver Cirrhosis.

(3)

His death was not the result of an accident.
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Note

(a)

All the medical witnesses agree that the primary cause of death was
Liver Cirrhosis but that the cause of the cirrhosis was uncertain. There
is however disagreement concerning whether E.coli 0 157 was a cause
which contributed to his death.

(b)

There is no doubt that Mr Laverty was infected with the outbreak strain

of E.coli. He had diarrhoea as early as 15th November: tvvo days before
the Church lunch. Nine days later, once his family were alerted to the
suspected E.coli outbreak, and knowing that the meat which he ate was
purchased from Barrs, they requested he be seen by a doctor who took a
stool sample which proved positive for E.coli. He was admitted to Law
Hospital on 28thNovember. Dr Crofton, who was the physician in
charge: stated that he had had a mild episode of E.coli 0 157 GastroEnteritis at the time of his admission to hospital but had recovered from
this infection 34weeks before his death.

He is supported by

Mr Pickard, a consultant surgeon at Law Hospital, who states that he
had cirrhosis of the liver and that his life expectancy was very short on
this account.

(c)

Although Mr Pickard himself would have included E.coli as an infection
which made a significant contribution to his death he bowed to the
opinion of Dr Crofton, an expert in disorders of the liver: who was
emphatic that E.co1i was not a contributory factor. This was the view of
those treating Mr Laverty and was conveyed to his family during his
stay at Law Hospital. I attach significant weight to that. Law Hospital
was heavily engaged in treating the victims of E.coli and theirs was
therefore a considered view expressed at a time before his death. When

Mr Laverty died a death certificate was issued which made no mention
of E.coli. If Dr Crofton had considered that E.coli was a cause of death
or even a contributing factor he would have been obliged to report the
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circumstances to the procurator fiscal and a post-mortem would have
been held.

The medical notes were later looked at by Dr Welsby, Edinburgh. In the
circumstances he would have entered “E.coli 0 157 Gastro-Emeritis“ in
part 2 of the death certificate as a significant condition contributing to
his death.

In my opinion Dr Crofton’s opinion expressed at the time and as the
treating physician is the more reliable and on balance I do not find that
E.coli, although it no doubt had a debilitating effect upon klr Laverty,
was a cause of his death or was a si-gificant condition contributing to

his death. The question of the cause of Mr Laverty’s death is however
finely balanced. Had there been a post-mortem it is possible that the
answer to the question would have been more clear.

The cause of death is in accordance with the Crown’s own averment in
the Petition. If correct, it could be argued that MrLaverty should not
have been included in the Petition.

However in the course of this

Inquiry the Crown sought to argue that there is a link between the
ingestion of meat sold to the deceased by Barrs and his death. If I had
upheld that submission I would have had no difficulty in holding that
contaminated cold cooked meat was sold to the deceased by Barrs on or
before 14th November and was ingested by him.

Mr Laverty’s widow did not give evidence, but his daughter Mrs Tobin
did. When asked if she had any criticisms to make of the treatment
which her father had received she stated that in her view there was a
lack of communication between her father‘s general practitioner and
Law Hospital in that when he arrived at Law Hospital they did not
appear to be aware that he had already been tested and that the result
was positive for E.coli. Only when this was realised was he put into an
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isolation ward. This however had no relevance to his death. She was
aware of her father's consumption of cold roast beef and a steak mince
pie both of which had been purchased from Barrs. She was surprised
that there was no mention of E.coli on the death certificate, but agrees
that those treating her father at Law Hospital were more concerned
regarding his Iiver disorder than E.coli and this accords with the
i

evidence of both Dr Crofton and Mr Pickard.

3.2

Marian Muir

My determination in relation to this death is contained in the followin,0 answers to the
eight questions set out on pages 3-8.

(1)

Mrs Marian Muir died in Monklands District General Hospital, Airdrie at about
0 1 15 hours on 27th November 1996.

The cause of her death was Renal Failure due to E.coli 0 157 Gastro-Enteritis.

(3)

The death was the result of an accident.

(4)

The accident occurred when on or about 15th November 1996 in her home at

6 Fraser Street, Cleland, the deceased ingested a cooked meat product
contaminated with E.coli 0 157 purchased from Messrs John M Ban & Sons,
Butcher & Baker, 4SA to 52 Caledonian Road, Wishaw.

(5)

The cause or causes of the accident were:-

(a)

The premises of John B m & Sons, Butchers, Wishaw, became
contaminated with Ecoli 0 157 probably as a result of a consignment of
contaminated raw beef being purchased by them from a wholesaler in the
week commencing Monday 1lth November 1996.
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(b)

The cooked meat product was contaminated for one or other of the
following reasons.

Either the cooking of the meat by Barrs was

insufficient to kill the bacteria or after the meat was cooked it became
contaminated by being placed on a surface which had not been effectively
disinfected. It is not possible to say which is the more likely explanation.

(6)

(a)

The following are reasonable precautions which could have been taken
and which if taken might have avoided the accident:-

(i)

Barrs should have used a thermometer probe to test the core
temperature of the meat being cooked. Care should have been
taken to ensure that the whole consignment being cooked achieved
and maintained for a sufficient time a temperature sufficient to kill
the bacteria.

(ii)

The meat once cooked should then have been cooled quickly and
kept refrigerated.

It should not have been ailowed to come in

contact with any surface contaminated by contact with raw meat.

Reference is also made to Chapter 4.

@)

There were no reasonable precautions which ought to have been taken
and were not taken and whch if taken would have avoided the death once
the accident had occurred.

7(A) Defects in any system of working which contributed to the accident

(a)

Defects in the systems employed by Barrs

(i)

The failure to give adequate training to the relevant staff in regad
to the safe cooking of raw meat and in particular the need to ensure

(1) that the whole consignment being cooked was heated to the
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correct temperature and that the temperature was maintained for a
sufficient length of time to ensure that any E.coli 0 157 cells
present were destroyed (2) that once cooked the whole consignment
was cooled quickly and refrigerated as soon as possible.

(ii)

The failure to use temperature probes when cooking raw meat.

The failure to devise or enforce separate cleaning schedules and
equipment for (a) the shop and (b) the factory which would have
reduced the risk of surfaces being contaminated and to ensure that
all staff were given the adequate hygiene training.

The failure to separate completely within the premises the processes
relating to (a) raw meat and (b) cooked meat and in particular to
have provided separate knives etc, tables: scales and a vacuum
packer for each of these separate processes.

The failure to provide a clear management structure and adequate
supervision to enforce these safety measures.

(b)

Defects in the system of local authority inspections

The failure on the part of EHOs prior to the outbreak to identify the food
safety hazards inherent in the practices carried out within Bms' premises
and in particular in relation to the failures identified at 6(a)(i)-(ii) and
7(a)(i)-(v) above.

Reference is made to Chapter 5.

(B) Defects in any system of working which contributed to the death.
None has been identified.
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(8)

Reference is made to Chapter 6.

Mrs Muir was 79 years of age with mild to moderate dementia and with

a history of angina. She ate cold cooked meat from Barrs. In particular
she ate cold meats on 15th: 17th and 18 November 1996. In light of the
incubation period it is probable that she became infected on
15thNovember.

On 18thNovember she felt unwell and on the

following day she had diarrhoea which got worse. She was admitted to
Monklands District General Hospital on 2 1st November.

It is important to observe that when her general practitioner Dr Cumming - was first contacted on 19th November it was not knovm
that there was an €.cob outbreak. Dr Cumming prescribed amodium to

stop the diarrhoea and an oral re-hydration solution. Her advice was
that fluids should be given but not food.

Dr ..Luned interviewed her daughter on 22nd November to take a food

ksrory

Ch >Ionday 25th November her daughter was told that as a result of the

infection her bowel was damaged but a colostomy could not be carried
out due to her weak condition. She suffered from the clinical condition

knoun as Haemolytic Uraemic Syndrome which is commonly
associated with an E.coli infection.

Mrs Muir was one of the earliest fatalities of the outbreak.

60

65

(f)

There was a post-mortem conducted by Drs Black and Mason. The
colon was haemorrhaoic confirming that E.coli 0 157 infection was the
cause of death.

There is no evidence that the treatment which she received was in any way
inappropriate or contributed to her death.

There was however a lack of

information passed to relatives in this case also due no doubt to the pressure
under which the medical staff were working on account of the outbreak. In this
connection reference is made to Chapter 6.

3.3

Rachel Colquhoun O’Malley

My determination in relation to this death is contained in the following answers to the
eight questions set out on pages 3-8.

(1)

Rachel Colquhoun O’MaIley died in Monklands District General Hospital,
Airdne at or about 2230 hours on 24th January 1997.

(2)

The cause of death was Septicaemia due to Pseudomembranous Colitis due to
E.coli 0 157 Colitis and that Perforation of the Transverse Colon was a
si-gnificant condition contributing to her death.

(3)

Her death was the result of an accident.

(4)

The accident was the ingestion of food contaminated with E.coli 0 157 on a
date and at a place unknown. A contributory cause of her death was a surgical
accident which occurred on or about 17th January 1997 in Monklands District
General Hospital when her transverse colon was accidentally pierced with a
needle when a procedure known as gastrotomy was being carried out.
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(5) - (7) In view of the uncertainty as to how Mrs O‘Malley became infected it is not
possible to give any answers to these questions.

Reference is made to

Chapters 4 and 5.

(8)

Reference is made to Chapter 6.

Note

(a>

Although Ivlrs O’Malley was 86 years of age she appears to have been
very active.

CO>

There is no dispute regarding the cause of death, but there is a dispute
regarding how the Transverse Colon became perforated. A week before

Mrs O’Malley died a gastrotomy was carried out in order to feed her.
She was apparently unable to swallow.

This was performed in

Monklands by Dr Holden a consultant gastro-enterologist assisted by
Dr Angus. The procedure consisted of distending the stomach and then
inserting a peg tube. Normally the Transverse Colon is pushed down
when the stomach is inflated and the needle does not therefore come in
contact with it. Mr Stewart, Senior Counsel for Lanarkshire Health
Board submitted that the balance of the medical evidence was to the
effect that the perforation in the Transverse Colon was not attributable
to the insertion of the needle. I do not agree. Dr Mann one of the
pathologists who performed the post-mortem observed there was only
one hole in the colon and was of the view that the needle had touched
the colon and had either made two holes w ~ c were
h
so close together
that they joined up or there was only one hole because the needle
inflicted a glancing or.tangential blow. A third possible explanation
which was not pursued was that the needle pierced the colon but was
then withdrawn before making an exit hole. The point was made in
cross examination that the hole in the colon and the entry point of the
needle into the stomach were not in alignment but Dr Mann explained
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this by the fact that after death there is a relaxation and the ali=
Onment is
lost. Dr Welsby who was asked to make an independent examination of
the medical records including the post-mortem report, although agreeing
that pressure alone can cause the colon to perforate spontaneously, was
of the opinion that the procedure carried out and the hole were linked.
Dr Holden himself. though puzzled as to how the perforation could have
occurred, did not go so far as to claim that it could not have happened.
As a result of the perforation fluid seeped from the colon into the

peritoneum and although there was not a fibrinous peritonitis
nonetheless it did contribute to her death.

There was no cross-

examination of Dr Holden to establish whether there was any reasonable
precaution which he could have taken and did not and which if taken
might have prevented the accident. Accordingly I am unable to make
any determination in regard to precautions or to any defects in the

procedure as it was carried out. The burden of the evidence appeared to
be that such an accident was a risk inherent in the procedure although
the risk was minimal.

(c)

It is not clear how Mrs O’Malley became infected with E.coli.
Althozgh she herself bought both cold meat and mince pies etc from

Bam

-

Lid latterly these were purchased for her by her daughter

3lrs StmFie

her

L ~ S

- the last Barr product known to have been consumed by

on 3 r d November. But it was not until 7th December that she

ex55i:ti s>mptomsconsistent with the infection. A period of 14 days
b a v t e n iqestion and the symptoms appearing, while not unknown, is

im~robabls. There is no evidence of a similar incubation period in
relation tc my other case concerned in this Inquiry. Mrs Steppie also
became ill a few days after eating a mince round purchased from Barrs

on or about Z k d November 1996. But it is not clear whether this was
an E.coli infection. It could have been a straight forward case of GastroEnteritis coincidentally occurring at the time of the outbreak. It is
unlikely that Mrs Steppie, who was the most fit of the three persons who
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shared the mince round, would have been the first to show symptoms.

Dr Ahmed expressed the v-iew that Mrs O’Malley was a case of
secondary infection. However there is no basis for this assertion beyond
its convenience in explaining the late onset of her symptoms.
Secondary infection would require a person touching contaminated food
to then handle the food which Mrs O’Malley ate. In that case it is as
likely that she ate the contaminated food without the intervention of a
mediary. Mrs O’Malley visited lunch clubs 4 days a week and there can
be no certainty that a full and complete food history was obtained in
relation to her. Further Mrs Steppie speaks of purchases of cold meat
from Overtown Post Office which continued after 23rd November. The
Overtown Post Office bought cold meats ffom Barrs and although

Mrs Steppie assumes that after 23rd November the Post Office no
longer stocked Barrs‘ meat the evidence in that matter is not conclusive.
Further there is no evidence from whom the Overtown Lunch Club and
the Craigneuk Centre, MrsO‘Malley’s two regular lunch venues,
obtained their supplies of meat. It is more probable that Mrs O’Malley
accidentally ingested E.co1i through eating contaminated food. It is
impossible to determine with accuracy when and where this took place.

(d)

On 8thDecember she had bloody dianhoea.

She was admitted to

Monklands on 9thDecember against her will and on the insistence of
Dr Ahmed. A stool sample confirmed that she was a victim of the
E.coli 0 157 outbreak strain.

She declined very rapidly after her

admission to hospital and would have died whether the colon was
perforated or not.

3.4 Joan Rosetta Blachwood

My determination in relation to this death is contained in the following answers to the
eight questions set out on pages 3-8.
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Mrs Blackwood died in Stobhill Hospital, Glassow at or about 2030 hours on
14th January 1997.

The cause of death was pneumonia.

Acute Renal Failure and Intestinal

Haemorrhage resulting from an E.coli 0 157 infection were significant
conditions contributing to her death.

The death resulted from an accident.

The accident was the ingestion of E.coli 0 157 bacteria. It is impossible to
determine with certainty where, when or how k s happened. The probability is
that the contaminated food was ingested on or about 22nd November 1996. It
has not been possible to determine how, where or when the food whch she ate
became contaminated with the organism.
(5) - (7) It is not possible to give answers to these questions in light of the answer to
question 4,but reference is made to Chapters 4 and 5. It can be said that there
were no precautions which could have been taken or which were not taken or
which if taken might have prevented her death following upon the accident.
Nor were there any defects in the systems practised by any of the medical staff
involved which contributed to her death.

(8)

Reference is made to Chapter 6.

Note

(a)

Mrs Blackwood was 77 years of age and prior to her illness was very
active. She had a part-time job. Dr Irvine, who was involved in the
investigation of the outbreak, spoke to a daughter-in-law of the
deceased, Lynn Blackwood, on the telephone on or about 7th January
1997. From this she learned that the deceased sometime between the
middle and end of November 1996 had a sore stomach and diarrhoea,
n
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but her mother-in-law did not mention the presence of blood. Thereafter
she complained of a shortness of breath. On 2nd December she was
admitted to Hairmyres Hospital, East Kilbride, on account of recurrent
shortness of breath, headaches and general malaise. On 29th November
her general practitioner took a sample of her blood whch when
analysed had a low haemoglobin figure and an LDW of 1008 which was
more than twice the acceptable upper limit. This blood test indicates
that Mrs Blackwood was haemolytic as early as 29th November. This
could account for her shortness of breath. She had been treated with
antibiotics.

She was at that time constipated but following her

admission to hospital there was a recurrence of diarrhoea. This was
unlikely to have any connection with the earlier E.coli infection since
her stool samples were negative. She was transferred to Monklands
Dismct General Hospital and from there to Stobhill Hospital in
Glasgow because of renal failure. There she was diagnosed as suffering

from Haemolytic Uraemic Syndrome. A sample of her blood indicated
a recent E.coli 0 157 infection. She developed pneumonia and died on
13th January.

(b)

I am szrisfied upon the evidence that the diarrhoea which she had in
Kovembcr was as a result of an E.coli 0 157 infection but by the time
she wx se:x by her general practitioner the early symptoms such as
&urkoe;! hzd passed, but she was haemolytic. She was known to have

been forid of cold cooked meats. She made frequent purchases from a

butck: in Strathaven called Preston who at one time purchased cold
cooked me:=

from Barrs and at the relevant time purchased from a meat

dismbutor who carried some of Bans’ products. Mrs Blackwood may
or may not have inzested the particular strain of E.coli associated with
this outbreak. It is not possible therefore to determine whether or not
her infection is Barr related. It has to be borne in mind that there are
from time to time sporadic cases of the infection and it is therefore
possible that MIS Blackwood was such a case occurring coincidentally
A
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at the time of the outbreak. It is however more probable, having regard
to her fondness for cooked meats, and the timing of her illness, that she

is part of the Central Scotland outbreak with which this Inquiry is
concerned. However the state of the evidence does not permit me to
make a finding regarding details of where she consumed the food which
w-as contaminated nor who cooked that food nor from whose premises it
..

(c)

was purchased.

The pathologist who carried out the post-mortem examination
considered that it was appropriate to refer to an E.coli infection as a
cause of death.

3.5

Arthur Smith

My determination in relation to this death is contained in the following answers to the
eight questions set out on pages 3-5.

(1)

Arthur Smith died at or about 1540 hours on 15th December 1996 in

Monklands District General Hospital, Airdrie.

(2)

The cause of his death was Septic Shock Syndrome due to Acute Peritonitis due
to Perforated Duodenal Ulcer and that significant conditions contributing to h s
death were Diaehoeal illness: Ischaemic Heart Disease and Chronic Obstructive
Airways Disease.

(3)

It has not been established that his death was the result of an accident.

(4) - (7) In view of the answer to question 3 questions 4-7 do not fall to be answered.

(8)

Reference is made to Chapter 6.
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Note

(a)

Norman Smillie was a friend of the deceased and lived near him. He
bought cold meat (gammon) and two bridies from CoIin Mulvaney,
Butcher,

New

Stevenston.

The

date

was

probably

Friday

22nd November. There was some dubiety to begin with because initially
he said it was the 29thNovember. However he contradicted this by
saying he was sure it was before the outbreak became known. I think this
part of his recollection is the more accurate. The cold meat purchased
was not a Barr product but Mr Mulvaney did buy cold meats cooked by
Barrs. The meat could have been contaminated via the slicing machine in
Mulvaney’s shop or from contact with a Barrs’ product. Mr Mulvaney
stored all his cold meats on the same tray during the day and put them
away at night in the chill so that there was direct contact (cJ Bankview).
The meat was eaten by Mr Smith and a Mr McPhillips, a step-son of

Mr Smillie, who was on holiday from Ireland.

(b)

Mr Smith had bloody diarrhoea and vomiting on 28th November 1996
and was admitted to the Infectious Diseases Unit at Monkland District
General Hospital under the care of Dr Todd on 2nd December 1996.
Stool samples were then taken from Mr Smith which proved negative for
E.coli 0 157 and a blood test also proved negative for any antibodies
which

would

have indicated a recent

E-coli 0 157 infection.

Mr McPhillips is reported as having had diarrhoea also. He provided a
faecal sample which was negative.

It could be of course that

Mr McPhillips did ingest the organism, but by the time he was tested he
could have expelled it in which case a negative result would be obtained.

(c)

Airhur Smith had worked for many years in the food industry and was
very aware of food poisoning and the dangers of cross-contamination.

His diarrhoea occurred after the food scare was in the public domain and
it was he himself who suggested that he might have an E.coli infection.
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He phoned Mr Mulvaney to ask him where his cold meats came from.
Mr Mulvaney knew him and visited him on the Saturday and phoned the
doctor on his behalf.

On Sunday 1st December he was seen by an emergency doctor. The
doctor did not consider that this was an E.coli case. I think that that is of
some significance. From 24thNovember at the latest doctors in the area
were very aware of the outbreak and the symptoms to look for. They
would also be aware of public concern. Members of the public would be
looking out for symptoms and might over react if they exhibited one or
more of these.

Diarrhoea in itself is not a rare occurrence and in

Mr Smith’s case he had a pre-existing medical condition which would
account for blood in his faeces. However his own doctor saw him the
following day and arranged for his admission to hospital.

(e)

Mr Smith exhibited some, but not all, of the symptoms associated with an
E.coli infection. His blood film indicated fia-mentation of the red blood
cells and his LDH (Lactacdehydroganas) was raised.

He had renal

impairment. DrTodd however was not persuaded that Mr Smith was
infected with E.coli. In particular he noted that there was no evidence of
Haemolytic Uraemic Syndrome and that the convulsions recorded on
13thDecember may have been but were not necessarily Thrombotic
Thrombocytopaenia Purpura.

They could equally have been due to

biochemical abnormalities and in particular the patient’s levels of
magnesium potassium and calcium. Dr Alagar who conducted the postmortem pointed out that the deceased clearly had a perforated Duodenal
Ulcer which would cause bleeding and could account for his having blood
in his faeces although the ulcer itself would not cause diarrhoea. There
was no evidence at post-mortem of an established colitis. Dr Welsby who

was not involved in the management of Mr Smith’s illness reviewed all
the relevant medical records relating to him including the post-mortem
report at the request of the Crown. He thought on balance that the
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diarrhoea1 illness was an E.coli 0 157 Gastro-Enteritis. However I prefer
the evidence of Dr Todd who was the treating physician and who was at
the time dealing with a number of cases involving this particular
pathogen.

Although the evidence is finely balanced I do not find it to have been

(f)

established on a balance of probabilities that Mr Smith was infected with
'

E.coli 0 157 and that this was the cause of his diarrhoea1 illness in
November 1996. The probability is that his death was due to natural
causes. In November 1996 Mr Smith was in a poor physical condition.
He had bronchitis for which he was being treated with antibiotics and he
had a ventilator. He was house bound and walked with the aid of a
zimmer or a stick.

He suffered from Chronic Obstructive Airways

Disease.

(g)

His niece Mrs Harriet McLuskey is critical of the fact that he was not
admitted to hospital a day earlier. She accepts however that his earlier
admission to hospital might not have saved his life but considers that it
would have at least eased his distress. She herself feels that E.coli did

.

3.6

play a part in his death.

Mary Smith (otherwise known as Mare Krizinauckas)

My determination in relation to this death is contained in the following answers to the
eight questions set out on pages 3-8.

(1)

Mary Smith (otherwise knonn as Mare Krizinauckas) died in Monklands
District General Hospital, Airdrie at or about 1358 hours on 28th December
1996.
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(2)

The cause of death was Bronchopneumonia due to Cerebral Vascular Accident
E.coli 0 157 Colitis and Aortic and Mitral Valve Stenosis were significant
conditions which contributed to her death.

(3)

The death was the result of an accident namely the ingestion of food
I

contaminated with E.coli 0 157.

(4) It has not been established where the accidental ingestion of the food took
place. The date was probably on or about 22nd November 1996.
( 5 ) - (7) It is not possible in the absence of evidence of where the food came from to
oive specific answers to these questions. However reference is made to the

t

deaths of Sarah Ken Cameron (1.1) and Helen Patricia Fraser (2.1) for a
possible explanation of what occurred and why. Reference is also made to

.

Chapters 4 and 5.

(8)

Reference is made to Chapter 6.

Note

(a)

Mrs Smith, who was 90 years of age: began to feel unwell on or about
25th November 1996. She had diarrhoea and was sick. She was in the
words of her granddaughter “one of the most strong-willed people I
have ever met”.

Although aware of the outbreak she refused to be

admitted to hospital when the out of hours doctor was eventually called
on 27thNovember. This despite the fact that he told her that people
“were dying with what she had” - a clear indication that in his clinical
judgment she was a victim of the outbreak. On the following day her
own doctor, Dr Liddell, insisted that she go to hospital.

She was

conveyed to Monklands District General Hospital, Airdrie.

She

received appropriate treatment and although a daughter (Mrs Mullen)
and a granddaughter (Miss Sharon McKellar), both of whom gave

n
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evidence, made a number of complaints, neither of them suggested that
there was any negligence on the part of the staff which had any effect
upon the course or outcome of her illness. She appeared to pick up and
talked of coming home. However her condition deteriorated on or
before 18th December and she died 10 days later. During that time she
was very ill indeed.

Tragically her husband, aged 94, died on

18th December 1996. His death is not a subject of this Inquiry although
as lay persons the relatives suspect that he too was a victim of the
outbreak. Mrs Mullen however pointed out that their taste in food was
different. This may have had a material bearing on that question had his
name been included in the Petition.

There is no doubt that M r s S m i t h was a confirmed case of E.coli
poisoning. She gave a stool specimen which gave a positive result for
the outbreak strain. She was not a customer of Barrs. She and her
husband had meals from Muirhouse Community Centre (whch operated
from the ISA Centre in Motherwell) 5 days per week Monday to Friday.
There is no evidence to establish a link between the meat served, hot or
cold, in this community centre and Barrs. There were enquiries made of
another community centre at Netherton, but DrDonaghy‘s evidence
makes it plain that thls was a different community centre altogether.
The other meat products consumed by Mr & Ivlrs Smith appear to have
been bought in a Scotmid shop in Motherwell (Dalco). Mrs Mullen who
shopped there for them speaks of the purchase of lamb, sausage, mince,
cooked brisket and gammon. She says that it was her mother who
preferred coId cooked meats, her father’s preference was for mince. SO
that the meals partaken by h4.r & Mrs Smith were not always identical.

Barrs supplied Dalco with sausages, beef siice and bones. In particular
a delivery of these producrs was made according to the invoice date on

16th November 1996. It is therefore a possibility that a purchase from

Dalco by MrsMullen on behalf of her parents was the cause of
khs Smith’s infection. But it is only a possibilitv which would have
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been heightened had there been clear evidence that there was no
connection between Bans and the Muirhouse Community Centre.

(c)

I am satisfied that the accideat which resulted in Mrs Smith‘s death was
the consumption of food contaminated by the outbreak strain of E.coli,
but I cannot say whether the food was bought in the Dalco store in
Motherwell or was food served in the ISA Centre. That being so I
cannot make any determination specific to this death about steps which
might have been taken to prevent the accidental consumption of
contaminated food although what I have said in relation to the deaths of
those who attended the Church lunch and the residents of Bankview
Nursing Home have some general application.

Since the onset of

symptoms was 25th November 1996 the probability is that Mrs Smith
ingested the food on or about 22nd November, ie before the authorities
were aware of the outbreak.

(d)

the deaths of both elderly heads of the family, much loved and greatly
respected by them, within the space of ten days must have had a
traumatic effect upon the members of the family. Relatives react to
events like this in many different ways. Some do so with philosophical
resignation, others with sadness but with gratitude also for the strenuous
efforts made by doctors and nurses to try and save life under the
appalling stresses and strains placed upon them in the course of an
outbreak of this kind, others still react with anger which will not be
assuaged, as one columnist has put it in relation to the criminal
proceedinss which preceded the Inquiry, if they have been “denied the
satisfaction of having someone to blame”. It has to be said that those
relatives who gave evidence were in general, so far as the medical staff
were concerned, appreciative of the efforts made. The two principal
complaints endorsed by Mrs MuIlen and Miss McKellar were that there
was a lack of information given to relatives and secondly that soiled
clothing, which could have been infected, was handed back to relatives
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to deal with. Clearly these matters do not affect the treatment given and
do not bear on the outcome. They are therefore strictly irrelevant to this
Inquiry. However it would be unfortunate: where a genuine complaint
is genuinely made, not to note it for future guidance should there ever be
an outbreak on h s scale again. I shall return to this in Chapter 6.

(e)

The relatives of Mrs Smith made further complaints which were not
spoken to by others. Speaking of Monklands General District Hospital
they say:-

1.

The hospital was dirty and cold. In particular the patient's toilet.

2.

The hospital was jam packed. But this was at the height of an
emergency and may explain why they did not get the personal
attention which they expected.

.3.

Agency nurses were employed. But again the normal resources of
the hospital were over stretched and outside help may well have
been required.

4.

They were not told of the precautions to take against secondary
infection. There does appear to have been a difference between
Law Hospital and Monklands in this regard.

It has to be

emphasised that this organism is neither infectious nor contagious
and has to be ingested.

Normal every day hygiene is the

prevention against secondary infection.

5.

MISMullen says that the medical staff appeared to be uncertain
whether Mrs S m i t h had or had not been affected with E.co1i.
Miss McKellar on the other hand says that she was told positively
that "it wasn't E.coli". But it was clear kom the very first time
that a doctor saw Mrs Smith that E.coli was thought to be the
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cause of her diarrhoea and sickness. What was lacking was microbiological confirmation and as misfortune would have it the
results of the tests on the specimen provided were mis-filed which
meant that the relatives were left in a state of uncertainty lonser
than was necessary.

,

6.

It was through a television broadcast that the family learned that

Mrs Smith was a fatal victim of E.coli.

This resulted in

Miss McKellar contacting (a) the Scottish Office (b) Lanarkshire
Health Board (c) the hospital and (d) the police in Wishaw. This
activity

had

the result that

Dr b e d ,

the

consultant

epidemiologist, felt it necessary to take time from his duties to call
at Miss McKellar’s home on 30th December with an explanation.

7.

Months after Mrs Smith died a notice was received recalling her
for a check-up. This was a most unfortunate administrative error.
As a result MissMcKellar phoned the hospital and spoke to a
nursing sister, then to the Director of Nursing, then she threatened
“to go to the press if we didn’t get an apology and three letters of
apology were hand delivered to the house that eveaing ... one from
DrTodd, one from the sister in charge and one fiom the Chief
Executive of Monklands Hospital”.

.

A statement issued to the press before the completion of the Inquiry, a copy of which was
provided to the Clerk, echoes some of the sentiments which Miss McKellar expressed
forcefully in the course of her evidence. It is said to be issued “on behalf of the relatives of
the victims of the Lanarkshire E.coli outbreak:’. It may be that it is the result of a meeting
to which all relatives of victims were invited. If not there may be relatives who do not
share the author‘s view and may fed aggrieved that a document was released to the press in
their name without proper consultation.
A
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3.7

Annie Howie Criggie

My determination in relation to this death is contained in the following answers to the
eight questions set out on pages 3-8.

Annie Howie Criggie died at 23A Bonnyside Road, Bomybridge at about 21 00

hours on 26th November 1996.

the cause of her death was Enterocolitis resulting from E.coli 0 157 infection.

The death was the result of an accident.

The accident from which the death resulted was the consumption in the
accommodation occupied

by

Mrs Criggie

at

23A Bomyside

Road,

Bonnybridge on or about 20thNovember 1996 of food contaminated with
E.coli 0 157.

The cause of the accident was the delivery by John M Ban & Son, Butchers &
Bakers, Wishaw to the Scotmid shop at High Street, Bonnybridge of cooked
meat contaminated with the aforesaid organism and that the cause of the
contamination was either the failure of the said John Barr & Sons to cook the
meat to a temperature sufficient to kill off the organism then in it or because
they allowed the meat once cooked to be contaminated with the said organism

through the adoption of unhygenic procedures within their premises or within
their delivery van.
(6) - (8) Reference is made to the answers given to these questions so far as relevant,
under reference to the deaths of Sarah Kerr Cameron (1.1) and Helen Patricia
Fraser (2.1).

Reference is made also to Chapters 4,5 and 6.
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Note

(a)

Mrs Criggie was 70 years of age.

On Sunday 24thNovember 1996

Mrs Criggie informed her daughter Mrs Blair that she was suffering from
diarrhoea and from vomiting and that the illness had begun on Friday
22nd November. By Tuesday 26th November she appeared very unwell, her
speech was slurred and she was unable to concentrate. At her daughter‘s
request Dr Briggs, her general practitioner, made a home visit. He, the
patient and her daughter were by then conversant with details of the
outbreak in the Forth Valley. Mrs Criggie mentioned that she had had
bloody diarrhoea and he requested samples. She appeared at that time not
to be dehydrated, but he made out a prescription for a re-hydrant and advised

that her fluid intake be maintained. When Mrs Blair visired her mother at
about 7.00 pm she found no sign of life. She summoned an ambulance and

Mrs Criggie was formally pronounced dead at 2 100 hours.

Mrs Criggie liked a cold meat sandwich and she bought supplies of cold
meat from the Scotmid store, High Street, Bonnybridge.

That store

purchased some of its cold meats fiom John Ban and Mrs Criggie had in
fact a packet of meat labelled “John Ban’s Roast Porl;” in her M g e at the
time of her iIIness which had been opened. Since her symptoms began on
Friday 22nd November it is reasonable to suppose, allowing for the normal
incubation period, that the contaminated food had been eaten by her on or
about 20thNovember. The meat which she had in her fiidge, including the
meat labelled “John Barr’s Roast Pork” gave a negative reaction when tested
for E.coli 0 157. Since Mrs Criggie’s stool specimen positively established
that she had ingested E.coli 0 157 of the outbreak strain and in view of her
daily habit of consuming cold meat and of the connection between John Ban
and the Scotmid store from which she purchased the meat the probabiliq is
that it was contaminated meat delivered to the Scotmid store that caused the
infection and that either she consumed a Bans’ contaminated product or
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another meat product from the Scotmid store which had been crosscontaminated by a Barrs’ product.

(c)

In this case death occurred very quickly following the onset of symptoms. It
is not suggested by Mrs Biair that there was anything which the doctor could
have done and which he failed to do which had any effect. At post-mortem
Enterocolitis was confirmed as the cause of Mrs Criggie’s death and in view
of’the positive stool sample obtained it is appropriate to make reference to
E.coli 0 157 in determining the cause of death.

3 .S

Christina White Wright

My determination in relation to this death is contained in the following answers to the
eight questions set out on pages 3-8.

(1)

Mrs Christina White Wright died in Stobhill Hospital, Glasgow at about
2235 hours on 8th December 1996.

(2)

The cause of death was Enterocolitis caused by E.coli 0 157 infection.

(3)

The death r e d r e d from the accidental ingestion of food contaminated by E.co1i

0 157.

(4)

The accid:n*d ingestion of E.coli 0 157 occurred on or about 23rd November
1996 in the hame which she occupied with her son at 42 Castleview Terrace,
Haggs.

(5)

The cause of the accident was the delivery by John

Barr & Son, Butchers and

Bakers, Wishaw to the Scotmid shop at Kilsyth Road, Haggs of cooked meat
contaminated with the aforesaid organism and that the cause of the
contamination was either the failure of the said John Barr & Sons to cook the
meat to a temperature sufficient’to kill the organism or because they allowed
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the meat once cooked to be contaminated with the said organism through the
adoption of unhygenic procedures within their premises or within their delivery
van.

(6) - (8) I answer these questions by reference to the answers given, so far as

relevant, in relation to the death of Helen Patricia Fraser.

Reference is also made to Chapters 4, 5 and 6.

Note

(a)

Mrs Wright who was 87 at the date of her death lived with her son
Matthew. According to his evidence he did all the shopping and he
regularly bought from the Scotmid store in Kilsyth Road, Haggs. That
is where he normally bought meat for consumption by himself and h s
mother. His evidence in this regard is supported by the evidence of
Ms Eileen Toner who was a shop assistant in that store. She says that
Matthew Wright, whom she knew as Matthew, was in the store once a
day and sometimes twice a day.

The history of events given by

Mrs Wright when she was admitted to hospital would tend to suggest
that she did her own shopping and that she was capable of living an
independent existence. I think that on this point the evidence of her son
Matthew, supported as it is by Ms Toner, is to be preferred. Mrs Wright

was particularly partial to cold cooked roast beef. According to the
evidence of Ms Toner on 23rd November 1996 Mr Wright bought three
slices of John Barr's roast beef thickly cut. She remembers him being

in the store shortly before or shortIy after the purchase by Bankview
Nursing Home. Since he was in the store most days he may have made
other purchases of meat in the week which followed. He himself is of
the view, although he concedes that he cannot be certain, that he bought
the roast beef which both he and his mother consumed on Friday
29th November. However I am satisfied that he is wrong about that and
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that the evidence of Ms Toner is to be preferred. She recalls that the
purchase was on the same day as Mrs Adam purchased on behalf of the
Nursing Home. There is a strong body of evidence, which I accept, that

Bms' cold roast beef would not be available for purchase in a Scotmid
store by Friday 29th November and that the shop had had a "deep clean"
at the beginning of that week in consequence of the Barr connection.

(b) . On Sunday 1st December 1996 Mrs Wright became very ill. She had

bloody diarrhoea and collapsed and her son phoned for an ambulance

and she was admitted to Falkirk District Royal I n f i i a r y .

On the

following day Matthew Wright also became unwell. Both were later to
be confirmed from stool sampIes as having ingested Exoli 0 157 of the
outbreak strain.

Mrs Wright had kidney failure and as a result was moved to Stobhill
Hospital, Glasgow on 8th December 1996 for kidney dialysis but she
died the same day.

The results of the posr-mortem which was carried out leaves no room
for doubt that her death was due to an Enterocolitis which in view of the
stool test was clearly attributable to the ingestion of the E.coli 0 157
organism.

Mr Wright has no adverse comment to make upon the treatment which
his mother received and indeed he says in terms "I must praise the
nurses in Fa&k and Stobhill because they couldn't do enough for her".

That concludes consideration of the details which are personal to the individual deaths and

I turn now to deal with considerations of a more general application relating, in Chapter 4
to precautions, in Chapter 5 to defects in systems of work and frnally in Chapter 6 to any
other considerations which are relevant to the deaths.
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4.

The reasonable precautions whereby the death and any accident resulting in the
death might have been avoided - section 6.-(l)(c)

The Act calls for a determination in relation to the reasonable precautions whereby the
accident and the resultant death might have been avoided. Perhaps I can deal first of all
with precautions which might have prevented death.

Although I have made certain

criticisms I have not found in relation to any one of the 2 1 persons who died that their death
might have been avoided if the medicd care given before or after admission to hospital had
been different. In some cases patients certainly could have been made more comfortable by

an earlier admission to hospital. In one case there was a serious incident in hospital were
‘

an event occurred which was a contributory factor to the patient’s death. The subject is
dealt with under reference to the death of Mrs O’Malley (3 3).

Turning now to deal in detail with the reasonable precautions which might have prevented
these accidents occurring - ie precautions whereby the ingestion of E.coli 0 157 might have
been avoided. At 4.00pm or so on Friday 22ndNovember there occurs a watershed.
About that hour the authorities Jn my opinion had sufficient information that there was an
outbreak of the organism in the Wishaw area and they had good reason to focus their
atrention on Barrs. After that time the steps which were taken, or as the case may be were
not taken, by the authorities and in particular the Environmental Health Department of

North Lanarkshire Council and by Mr John Ban and his staff might have a bearing upon
the prevention of the deaths of those who by then had not ingested the organism: but can
have no bearing upon the fate of those who were unfortunate enough to have already
*

consumed contaminated food, for example, those who attended the Church lunch. In
dealing with the question of precautions then there is a need to divide the precautions
which might have been taken prior to 22nd November and the additional precautions which
might have been taken thereafter eg to recall food which might be contaminated.
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4.1

Reasonable precautions which might have been taken prior to 22nd November

Under this heading the following might be looked at:-

1.

The reasonable precautions which if taken might have prevented contaminated raw
meat arriving in Barrs’ premises.

2.

The reasonable precautions which if Barrs had taken might have prevented
contaminated cooked meat products leaving their premises.

9

2.

The reasonable precautions which if taken by others in relation to Barrs which might
have prevented contaminated cooked meat products being available for sale.

Dealing with these in turn:-

4.1.1 Reasonable precautions which, if taken, might have prevented contaminated

raw meat arriving in Barrs’ premises

This question has to be looked at against the background that E.coli 0 157 exists in
the gut and therefore the faeces of an estimated 16% of beef cattle.

As the

Pennington Report points out one must look at the complete picture “from the farm to
the fork”. The result of the analysis which follows is that standing present practice
there are only two gates over which a watch may usefully be maintained. The first is
the abattoir and the second is the kitchen. The first gate as will be seen is not
regarded as being entirely secure which throws the principal responsibility on safe
cooking practices and the protection from contamination of the product once cooked.
The burden on precautionary measures are awesome when account is taken of the
very small number of E.co1i 0 157 cells which require to be ingested to cause an
infection (estimated at between 10 and 100 compared with the millions required in
respect of salrnoneh), the rate at which the organism can replicate and the
devastating effect which it can have particularly in relation to the very young and the
elderly. The protection of the public has to be at the toAof the agenda. Hence
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precautions must be taken starting with the live animal and ending with the cooking
of irs meat. Therefore it is necessary to consider the practices o f -

1.

The farmer

2.

The abattoir

and
3.

The wholesaler, before considering the precautions which the butcher has to
take.

1.

The farmer

The Pennington Report emphasises the need for cattle to be clean when presented for
slaughter. But no amount of hosing down or whatever of the animal by the farmer
will prevent at least particles of dung adhering to its hide. Practices at the farm are
important, but it has to be recognised that even if the fanner takes all the reasonable
precautions which he ought to take the animal between the time it leaves the farm and
the time it is held for slaughter cannot be relied upon not to defecate and not to rub
shoulders with an animal which has. This Inquiry has not been able to determine
where the beast or beasts came from whose meat was infected with the organism. I
cannot therefore make a determination to the effect that a particular fanner should
have taken the precaution of cleaning the animal and did not do so and must be
content to reitexre the general point made in the Pennington Report.

2.

The abattoir

Again the Pennington Report highlights the precautions that abattoirs require to take
particularly when remokkg the hides of a slaughtered animal and the removal of the
intestines, the former because of the risk of faecal contamination and the latter
because it is host to the bacteria. Professor Pennington is of the opinion that t h i s
outbreak occurred because a particularly heavily contaminated carcass was delivered
to Barrs. In view of the rzte of replication of the organism under suitable conditions

-

the offending carcass may not have been heavily contaminated at the moment of
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slaughter: but may have become so between then and its delivery to Barrs or even
when hanging in Barrs. The evidence indicates, with the possible exception of
Mrs Smith and Mrs Blackwood, that in every case there was a Barr connection. Barrs
bought several whole carcasses each week. The probability is that a whole infected
carcass was bought in by Bans. There was evidence that the meat which was served
at the Church lunch was purchased by Barrs from a wholesaler

- James Whannell.

But because of the very real possibility of raw meat contaminating raw meat in a
butcher's 'premises it does not follow that Whamell's meat when purchased was
infected. It has not been established at which abattoir the animal was killed. The
only abattoir represented at the Inquiry was the Wishaw Abattoir Ltd.

It was

-. represented because Ban; bouzht meat from whoIesaIers who contracted with Wishaw

Abattoir to have animals slaughtered. There is however no conclusive evidence that
the carcass or the portion of a carcass which arrived in Barrs' premises some time in
November 1996 was of a beast killed at this Abattoir. If it did come from the
Wishaw Abattoir there is no evidence before the Inquiry to indicate that there was
any fault in the system employed there whch would lead to the edibIe parts of a
carcass being contaminated with the organism. Indeed the meat inspector employed
to supervise proceedings there gave evidence and spoke hi_&ly of the good hygiene
which was practised there. Although it has not been possible to identify which
abattoir did supply an infected carcass, in theory at least such a supply should have
been prevented by the obsebance of strict precautions.

The precautions which should be taken by the staff at every abattoir and which if
taken will reduce the number of infected carcasses entering the food chain are:

(i)

The removal of the hide with care sufficient to prevent the outside of the hide
coming in contact with the raw flesh of the animal, and

(ii)

The removal of the gastro-intestinal tract which hosts the organism with care
sufficient to prevent the content contaminating the surface of the carcass.

84

89

It has however to be said that abattoirs even employing the best hygiene practices
cannot be reIied upon to guarantee that infected carcasses will never enter the food
chain. It is not as yet a reliably maintained gate. However if best practice is
employed the percentage of infected carcasses should be much lower than the
percentage of live animals carrying the organism which as previously noted is
I

estimated to be 15% or 16%. Finally mention must be made of methods of sanitising
carcasses at,the abattoir. Professor Pennington did touch upon this in his evidence to
the Inquiry and there is mention of possible merhods in h s report. This is a complex
issue under active considerarion not only in this, but in other countries. Steps that
would ensure that the carcass is free of contamination may render the meat
unattractive to the consumer. There was no evidence before the Inquiry of a current
practice at abattoirs to sanitise carcasses and therefore it could not be said that a
precautionary m e a w e must have been ignored. I cannot determine that a precaution
by way of sanitisation of the carcass ought to have been taken and was not. Research
into methods such as steam pasteurisation of carcasses should be given every
encouragement. The eradication of E.coli 0 157 at the slaughterhouse would be the
ideal solution. Gatekeeping thereafter is much more complex to which this tragedy is
eloquent testimony.

3.

The wholesaler

The meat wholesaler buys cattle at market, then employs an abattoir to kill the
animals, to remove their hide and entrails. He then receives the carcass. As noted
above there is no guarantee that every carcass will be free of this organism. The
wholesaler may sell on the whole carcass or he may himself de-bone it and sell it as
joints or whatever. The wholesaler is likely to be trading in a variety of animals.
E.coli 0 157 so far as is known is carried only in cattle and not in sheep or pigs.
Unless the wholesaler deals with one carcass at a time and sanitises his work bench
and his tools before tackling the next then an infected beef carcass will have the
capacity to cross-contaminate another thus negating the benefit of separation of
carcasses which is recognised as good standard practice in the abattoir. But the
Inquiry did not have before it evidence of how practical - or how economic - it would
85
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be to adopt practices whch would prevent the cross-contamination of meat by the
wholesale meat processor.

Rather the attitude seemed to be that raw meat is

hazardous and ultimately the onus is on the cook to protect the consumer. It does
occur to me, that there is a certain lack of logic in placing emphasis on precautions in
the abattoir and ignoring the processing of raw meat thereafter. However there is no
evidence that the meat which arrived in Barrs was cross-contaminated as opposed to
being the initial canier.

Although Barrs must have bought in contaminated raw meat it has not been
established that a recognised precaution was not taken by the wholesaler which: if
taken, might have prevented that happening.

4.1.2 The reasonable precautions which if Barrs had taken might have prevented
contaminated cooked meat products leaving their premises

(a)

The precautions which might have been taken by the partners and staff of Barrs
may be considered under the following four heads:

(i)

Cooking methods.

(ii)

Work flows within his premises.

(iii) The cleaning of his premises.
(iv) Registration under the Meat Products (Hygiene) Regulations 1994.
(i)

Cooking methods

Given the very real possibility that the surface of raw meat may be
contaminated with E.coli 0 157 the only effective precautions against its
ingestion are safe cooking and prevention of post-cooking contamination.
The latter will be considered under
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be to adopt practices which would prevent the cross-contamination of meat by the
wholesale meat processor.

Rather the attitude seemed to be that raw meat is

hazardous and ultimately the onus is on the cook to protect the consumer. It does
occur to me, that there is a certain lack of logic in placing emphasis on precautions in
the abattoir and ignoring the processing of raw meat thereafter. However there is no
evidence that the meat which anived in Bans was cross-contaminated as opposed to
being the initial can-ier.

Although Bms must have bought in contaminated raw meat it has not been
established that a reco-pised precaution was not taken by the wholesaler which, if
taken, might have prevented that happening.

4.1.2 The reasonable precautions which if Barrs had taken might have prevented

contaminated cooked meat products leaving their premises

(a)

The precautions which might have been taken by the partners and staff of Barrs
may be considered under the following four heads:

Cooking methods.
Work flows within his premises.
The cleaning of his premises.
Registration under the Meat Products ( Iygiene) Reghdtions 1 94.

Cooking methods

Given the very real possibility that the surface of raw meat may be
contaminated with E.coli 0 157 the only effective precautions against its
ingestion are safe cooking and prevention of post-cooking contamination.
The latter will be considered under the next two sub-headings relating to
work flows and cleaning.

So far as cooking in Barrs’ is concerned

reference is made to the Church lunch at paee 15. In Bans there was no
prescribed method of cooking. No verbal far less written instructions
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appear ta have been given to the members of staff responsible for cooking
meat designed to ensure that the cooked product was not only attractive to
the consumer, but, very much more important, was one which wa safe to
eat. The attitude appeared to be that staff knew what they were doing and
were left to get on with it. The boiler used in Barrs premises was
defective inasmuch that two of the heating elemenrs were not working.
Whether that was 112, 113 or 1/4 of the complement is not entirely clear.
.

At any rate it was a significant deficiency in the boiler's efficiency.
Probes were not used and after cooking the meat was never quickly
cooled and as soon as possible refrigerated to prevent the replication of
any bacteria which may have survived. On balance, as I have previously
indicated, I think it was the failure to cook the Church meat sufficiently
which led to the tragic consequences of 17thNovember 1996. In the
Pennington Report the suggestion is made (see Summary

of

Recommendations, Appendix 1 paras 14 and 15) regarding licensing
arrangements. If the family butcher's business is to continue to be
allowed to convert raw meat into ready to eat cooked meat products all in
the same premises the onus which is placed on them and on the
inspectorate is enormous, given what appears to be the increasing
incidence of E.coli 0 157 in the food chain, if a similar tragedy is to be
averted. Registration might not be enough. The time may come, if it is
not already here, when consideration will require to be given to cold
cooked meats being produced only in licensed premises dedicated to that
single process. Given the pressures which may arise during peak periods

in a popular butcher's shop the risks may be considered too great to take.

(ii)

Work flows within his premises

Where in a butcher's premises ready to eat cooked meats are produced
andor handled it is essential that the processes involved are separated

from the raw meat processes so that cross-contamination between cooked
and raw cannot happen. Barrs had never had a diagram showing these. If
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they had drawn one it would have been obvious straight away that there
was a risk of cross-contamination. After suspicion fell on Bans the
premises were thoroughly inspected on the afternoons of 25th and

26 November 1996 by Mr McLean and Mr Hearty, EHOs employed by
North Lanarkshire Council. Their report is Crown production no 73 from
which the risk of cross-contamination occurring as a result of the flows
and methods of work is clear. Dr Ackerley, a food hygiene specialist,

was consulted by Bans after the outbreak to advise upon the steps
required to be taken in order to satisfy the Environmental Health
Department that it was safe for the premises to reopen following Mr John

Barr’s voluntary decision to close them on Wednesday 27thNovember
1996 when news of the first fatality reached him. Dr Ackerley having
inspected the premises, the procedures, and the scheme of work
concluded that there was considerable evidence of bad practice which
included works flows in which the raw and the cooked processes crossed.
She redesigned the lay out to reduce the risk of the same surfaces,
implements and cleaning cloths being used in both processes. The steps
which she advised be taken were in some respects elementary and should
have been obvious to any butcher with a basic knowledge of good
hygiene.

D: Xorth is of a similar view. His pronouncement that “this

u;ls an accident waiting to happen” is not without foundation, although I

fear t!z the same could’be said of many similar premises.

(iii) T h e clearing of his premises

Barn‘prercises according to the evidence appeared on the surface to be
clean md well maintained. But the staff do not appear to have been
instructed in the real aim of cleaning. It is not simply to present the
pleasing picture of a clean shop. It is to ensure that so far as reasonably
practical the working surfaces and equipment are kept free of harmful
bacteria. This is of particular importance in a butcher’s shop which deals
in both ready to eat products (such as bridies etc and cold cooked meats)
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and raw meat. As noted before the accepted wisdom appears to be that

raw meat is hazardous and must be regarded as possibly containing
harmful bacteria. It must therefore be assumed that the surfaces used at
every stage in its process and storage may likewise be contaminated.
They have to be cleaned and disinfected to destroy bacteria. Where the
butcher as part of his business converts raw meat into ready to eat meat
then not only must his cooking methods ensure that the harmfuI bacteria
are killed, but he must also ensure that after cooking there is no
possibility of contact being made between the cooked and the raw or any
surface which has been used for the preparation of raw meat unless it has
thereafter been sanitised. At the time of this outbreak at any rate EHOs
regarded it as legitimate to use the same surface for both cooked and raw
provided the surface was thoroughly cleaned &er beins used for raw
meat and that a sufficient interval of time had elapsed before being used
for cooked meat products. The safer view might be that the same surface
should never be used for both raw and cooked. If that view is considered
too restrictive cleaning with an approved bactericide is essential. At the
time of the outbreak Barrs did use the same surface for the manufacture
of sausages and for resting joints which had been cooked. At the time of
the outbreak these surfaces were not being cleaned and then a bactericide
applied. What was being used was a biodegradable washing up liquid for
cleaning work surfaces. The description “biodegradable” in the eyes of

Barrs’ senior staff was synonymous with “bactericidal”. The liquid in use
was green in colour. There is no doubt about that. Mr Barr thought that
about five years before the outbreak he had changed his supplier on the
recommendation of a former employee who said that he could get a
cleaning agent with the same properties but at a more attractive price. If
true this raises the question, which will be touched on later, how EHOs in
the course of their inspections did not discover that a bactericidal agent

was not being used. There is some confusion in the evidence of the staff
about the colour of the liquid in use before the outbreak. It is clear from

Mr McLean’s evidence and Mr Tonner’s evidence that what
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to them was a green liquid and it was not a bactericide. This was
confirmed by analysis. Once this had been pointed out to him Mr B a r
could be expected to rectify the situation imediateIy. Thus the liquid
seen in a photograph taken by a police officer in the course of a police
investigation some time later would be likely to be the replacement,
whch would be an authorised bactericide. It is coloured pink. I think it
.is probable that the cleaner Sandra Preston was confused when she says
that the pink liquid was changed for a green liquid and in fact it was the
other way about and that the change was after the outbreak. But in any
event she says she had nothing to do with cleaning the factory part of the
premises.

That was apparently the responsibility of the butchers

themselves. They had no cleaning schedules. Sandra Preston had had at
that time no training in food hygiene and received no written instructions
on how to perform her tasks. She cleaned the butchers‘ knives “with
bacteria1 washmg-up liquid”. But it was Bert Hepburn who told her what
it was and it transpired he did not know what he was talking about. The

same cloths were used throughout the premises. After the outbreak when
the shop re-opened there were full written instructions including which
cleaning agents to use and the quantities.

This was the work of

Dr Ackerley. There is evidence that Domestos, a proprietary bleach and
reco-gised bactericide, was in use. It appears to have been principally
used for bleaching the cleaning cloths.

But Mr John Ban himself

mentions surfaces being wiped with a bleach solution three times a week.

If the work surfaces were not being cleaned regularly with a bactericide
and the same surfaces were on occasions used for both raw and cooked
meat then the risk of cross-contamination would be increased. Although

Bans’ cleaning methods were not put to the tesl afier the outbreak the
evidence led indicates their deficiencies. A cleaning schedule ought to
have been provided.

The schedule should have been compiled

specifically with the aim of preventing cross-contamination.

I was

attracted by Dr North’s suggestion that disposable paper towels should
first be used to remove from the surface all the visible debris left by the
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working process and then there should be a wipe down using clean cloths
dipped in a solution containing bactericide. If cloths which have not
themselves been properly cleaned are used there is the risk of wiping on
bacteria rather than wiping if off. Different coloured cloths should be
used for the raw and for the cooked surfaces. No appliance eg vacuum
packer, scales etc should serve both processes.

The scale of Barrs’

turnover was such that he ought to have engaged a food hygiene
consultant at a much earlier stage to advise him on how to manage safety
within his premises. He should have ensured that his staff had basic
training in food hygiene including cleaning. I have no doubt Mr John

Barr liked a clean shop and maintained a clean shop. What he failed to
do was to maintain a safe shop and the main ingredient of his failure was
ignorance of the requirements which would produce that result.

(iv) Registration under the Meat Products (Hygiene) Regulations 1994
There is no dispute that however interpreted Barrs business required
approval under these regulations now that the true nature and extent of his
trade has been revealed. The fact that he was supplying, for example, a
meat wholesaler, Devine of Motherwell, with cold cooked meats which
were then sold by Devine to distributors who in turn sold to butchers
would by itself have required that his premises be approved. That was
only one part of his operations. In November 1995 Mr Jorgensen: then a

basic grade EH0 with Motherwell District Council, which included
Wishaw within its jurisdiction, considered that Bans might require
approval and he provided Bans with the necessary form of application.
Considering its importance the form asks for very little information.

Mr John Barr completed the application (Crown Production 4(?))
although he claimed to have very little recollection of the meeting. The
form required him to enter the approximate average tonnage of finished
meat products manufactured per week in the premises to which the reply

was one tonne. The form does not ask any specific questions in regard to

U
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the ultimate destination of the manufactured product eg whether it was
sold over the counter, to wholesalers, caterers etc.

According to

Mr Jorgensen: whom I find to be a credible witness: he interviewed
Mr John Barr in connection with the application. Mr Ban said that he
supplied other shops. He made no mention of saIes to wholesalers.

Mr Ban, whom I did not find to be a credible witness on this subject:
.appeared to have little or no recollection of the events surrounding the
submission of this application. Mr John Ban struck me as a person who
knew his way around his trade, would be very aware of regulations which
imposed extra obligations upon him. He would not be adverse to framing
answers to the questions asked of him designed to achieve the result least
burdensome to his business interests regardless of their accuracy. The
fate of his application depended upon the interpretation put on relevant
regulations by the officers who considered it. He was later seen by
another EHO, Mr Proctor, inter alia in connection with his application.

Mr Proctor’s recollection was that Mr Ban was asked where the majority
of his meat products were sold and was told “to the fmal consumer and
that most of them were sold over the counter.”

The Meat Product (Hygiene) Regulations 1994 are the United Kingdom’s
purported

implementation

of

Council

Directive

92/5/EEC

of

10th February 1992. Article I paragraph 2 of the Annex of the Council

Directive provides:-

“2. The Directive shall not apply to the preparation and storage, in retail shops or in

premises adjacent to sales points, of meat products and other products of animal origin
intended for human consumption, where the preparation and storage are performed
solely for the purpose of supplying the consumer directly.”

That provision seems to me at any rate to be quite plain although it would
require to be interpreted purposively rather than literally so that a sale for
example to a person shopping for a neighbour would be “for the purpose of
n
that a sale to a
supplying the consumer directly”. It might also be argued
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caterer would be a sale “solely for the purpose of supplying the consumer directly”
whereas the sale by a retail shop to another retail shop would be for the
purpose of supplying the consumer indirectly and not directly. However
regulation 3 of the 1994 regulations provides that the regulations “shall nor
apply to establishments handling or storing meat products ... exclusively for sale from
these esrablishments to the final consumer, or to persons engaged in such handling,
storing or selling,
.

... to the fmaI consumer“. This seemed to me to be materially

different fkom the EEC Directive and would include one retail shop
selling to another retail shop which is a situation not covered by the
Directive. Regulation 2 of the 1994 re-gdations defrnes the term “final
consumer” to include a person who buys “(a) for his own consumption; (b) for
direct transport to, and consumption on, premises either in his ownership

... or of a

person employed by him and (c) for direct transport to premises used for handling or
storing meat products whether in his ownership ... or under the personal supervision of a
person employed by him for sale as a ready-cooked take-away meat product for
consumption off those premises;” thus fiom a supply to “the consumer directly”

in

a retail shop in the EEC Directive the United Kingdom legislation
introduces a concept of the ‘%mal consumer” defined to include a caterer and

a person who buys food intending to sell it as a take-away. These might
be legitimately within the scope of a supply to the consumer directly.
Further the Government issued notes of guidance in February 1995. They
sensibly provide that products purchased for the consumer’s own
consumption should be read to include purchases made by one person for
consumption by others etc. Having introduced the concept of take-away
food clearly the officials had difficulty in giving guidance and said that

this would follow. Nine months later on 23rd November 1995 there was
distributed a letter from the Scottish Ofice, but which reflected decisions
applicable to the whole of the United Kingdom, giving the long awaited
guidance on “take-away” meat products.

It confirmed that premises

would be exempt from the 1994 regulations under the “final consumei’
category “if the premises supply outlets selling on a take-away basis”. Paragraph 3

of the revised guidance provide as follows:-
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‘‘However enforcement officers need not verify the take-away marker supplied by
2.
up to one tonne or 50% of premises’ product (whichever is less) each week if that
supply is on an “immediate consumption” basis

-

it being assumed that such supply

must automatically be to a take-away market.”

This introduces yet another concept namely supply for “immediate
consumption” and this was duly defined in the following paragraph:-

“4.

Meat products supplied for “immediate consumption” are considered to be

products manufactured today for consumption tomorrow; or likely to include
unwrapped products; and will normally (but not necessarily) be suppiied on a daily
basis.”

Thus the United Kingdom strayed from a simple directive exempting

premises “supplying the consumer directly” to meat products sold on a takeaway basis for immediate consumption which could include consumption
the following day. Whether the consumer when purchasing had to give
an undertaking that what he or she had purchased would all be eaten by
midnight of the following day is not spelt out. It is not surprising that the
confusion of thought behind this “guidance” caused confusion both in the
trade and amongst enforcement officers to the extent that some at least
thought that if at least 50% of the production was sold over the counter
the ultimate destination of the remaining 50%, provided it did not exceed
half a tonne per week was of no consequence.

It was against this

background coupled with a lack of frankness on the part of MI John bar^
about the m e nature of his outlets that EHOs reached the conclusion that

Barrs’ premises were exempt from the 1994 regulations and this was
intimated in a letter to him from Mr Proctor dated 3 1 January 1996.

B m s were however still bound to comply with the Food Safety (General
Food Hygiene) Regulations 1995. The question then is what additional
safegmrds for the public would have been in place if Barrs had had to
comply with the 1994 regulations. Under these regulations they wouId
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have been required to keep a written record that the critical points relative
to the processes carried on in the establishment had been identified and
that there were established methods for monitoring and controlling such
critical points.

Further samples would be taken for the purpose of

checking, cleaning and disinfecting and these would require to have been
analysed or examined in an approved laboratory. Stopping there this
would have forced Barrs to apply their minds to what they were doing,
. but more importantly they would have to satisfy inspectors that they had

done so. The taking of samples to check the effectiveness of their
cleaning operations might have disclosed the ineffectiveness of their
cleaning process. In turn this might have led to the earlier discovery that
they were not using a disinfectant to clean working surfaces. But the
benefit of the 1994 regulations over the 1995 regulations does not end
there. Bans would have required to put a health mark on the invoices
which accompanied their goods. This mark would have been unique to
the business and would have improved recall procedures. Finally the
1994 regulations are specific regarding the layout of premises. If Barrs
had applied their mind to this question by drawing the work flows it
could have highlighted the dangers at the cross-overs points. The need to
coolply with these demands might have accelerated his employment of a

food safe? consultant. Also the premises would in all probability have

betz inspected more frequently.

In c o x k i o n if Mr Ban had been honest as to the nature of his trade his
applicaticn for registration would have had to be considered and
presuxibly the application granted only if the enforcement officers were
satisEed that his premises met the criteria demanded by the 1994

regulations. It cannot be said that if he had been registered in terms of the
1994 reF.dations h s outbreak would not have taken place, but it is
sufficient for my determination that it might have been.
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A reasonable precaution then: which applies to all deaths resulting from

the accidental ingestion of E.co1i 0 157, which if taken might have
avoided the accident was for Barrs‘ premises to have been registered
under the Meat Products (Hygiene) Regufations 1994.

The failure so to register Barrs’ premises was caused by the deliberate
deception of EHOs by Mr John Barr by failing to disclose the true nature
and extent of his business.

4.1.3 The reasonable precautions which the enforcement agency (the relevant
environmentai health department) could have taken in relation to:

(i)

the quality of their inspections.

(ii)

the frequency of their inspections.

(iii) enforcing compliance with the regulations appropriate to Barrs premises. This
has been considered under 4.1.2.

(i)

The quality of their inspections
The importance of the conversion of raw meat into a cooked ready to eat meat
product must be assumed to be within the knowledge of every qualified

EHO.

Given that butchers may as matters stand without the need for any special
authorisation cook meat on their premises then the principal focus of any
competent inspection by an EH0 of such premises must surely be to check that
managers and staff engaged in cooking are properly trained in safe methods of
cooking and that there are in place procedures and controls which would
prevent any cross contamination of the cooked produce. It is appreciated that
both the Meat Products (Hygiene) Regulations 1994 and the Food Safety
(General Food hygiene) Regulations 1995 have the effect of placing upon the
proprietor of the business the onus to demonstrate that
f l
he has considered every
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aspect of his business, that he has identified the risks inherent in it, that he has
put in place controls which will negate these risks and that the duty of the E H 0
thereafter will be to consider with the proprietor his assessment and to audit its
worth. But before this new day has fully dawned what is the task of the EHO?
It is as Mr Santoni submits to implement the Food Safety Act 1990 which as he

points out has as its object the production of safe food. The regulations made
under the Act are drafted with that end in view. But in seeing that the letter of
the regdations is complied with an EH0 must not lose sight of the overall aim.
Until the principles of risk assessment are fully implemented it means that
when he or she visits premises on an inspection they must observe what is
taking place, must discuss with staff what it is they do and how they do it which
means, that at any rate in the meantime, they themselves must spot the
weaknesses in the system operating in the shop or factory and assess the risks.

This will involve making sure that the staff in the shop not merely know what
to do, but that they are actually doing it and that they know why they are doing
it. Counsel for North Lanarkshire suggested that staff during an inspection will
take care to do things properly and therefore what is seen may not be a true
reflection upon how they normally behave. But it will at least demonstrate to
the EH0 that they know how to do things properly which is one half of the
task. Barrs' shop on 23rdNovember was under a heavy cloud of suspicion,
was bristling with EHOs and yet practices were observed in the course of an
inspection that day which could result in cross-contamination. One would also
expect a competent inspection to include discussion not only with the proprietor
but with those with the actual responsibility for the cooking procedures. Had
that been done it would have been discovered that key personnel like the
factory manager had no idea what he was about. Therefore it is to be expected
that a competent EH0 when inspecting the premises of a butcher who cooks
meat, which is then sliced and sold to the consumer without further protective
treatment, would pay particular attention to three things (a) the method
employed in cooking (b) the steps taken to cool after cooking and (c) the steps
taken to prevent cross contamination between the cooked product and raw meat
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or surfaces contaminated with raw meat up to and including the point of sale.
Dealing with these in turn.

(a)

The onus is on the cook whether he or she is in a house or in an
institutional setting to cook the meat thoroughly to kill off any harmful
bacteria, inchding E.coIi 0 157 which might be present. Particularly
when the meat to be cooked has been diced or minced, thus increasing
the surface are3 exposed to contamination, it is essential that the core of
the meat being cooked reaches a sufficient temperature and maintains it

for a sufficient time to effect a complete kill. You can only be certain of
the temperature if you use a temperature probe. There is no evidence to
suggest that temperature probes were even mentioned during any of the
inspections prior to the outbreak of which detaiIs were given. It is said
that they are checked upon now, and counsel for Wishaw Old Parish
Church intimated that the Church had purchased and were using probes
when heating food. In Bans' premises they were cooking meat every
day on a considerable scale for consumption by the public either directly
or through a tortuous network of distributors and distributors' agents. It
was essential that the staff knew what they were about.

(b)

On inspections no questions appear to have been asked regarding the
method used to cool quickly after cooking and to store as soon as
possible thereafter in a refiigerator. The comment is that the cooking
would kill E.coli 0 157 so that the cooling process, though important in
respect of other organisms, was not crucid in respect of this one. That
assumes that the method of cooking was sufficient.

That was not

checked. The method of cooling should have been checked also.

(c)

On inspections no questions appear to have been asked in order to track
the progress of the cooked meat fiom the boiler to the delivery van or
the shop counter as the case may in order be to assess the risk of it
coming in contact with a contaminated surface. It is the case that
/1
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Mrs McGahan on her visit with Mr Proctor on 25th January 1996 picked
up the point that a table used for the preparation of sausages was aIso
used for cooked neat products, but appears to have been satisfied that
there was a sufficient interval of time between these two processes and
that in between the table was cleaned. No mention is made of that in the
follow up report.. However the detergent which had been in use for
years was shown not to be a bactericide. The only disinfectant in the
premises was bleach. The height of the evidence from the point of view

.

of hygiene came from Mr John Ban who said that tables serving a duel
h c t i o n were cleaned using bleach three times per week. Considering
that Bans’ boiler appears to have been in use constantly for the
production of cooked meat and that sausage production near the boiler
was taking place a wipe over with bleach three times a week could never
provide the barrier necessary against cross-contamination. In any event
counsel for M.r Barr very properly conceded that there was scope for
cross-contamination within the premises.

Looking briefly at the visits to Barrs premises prior to the outbreak and
commencing in April 1995 for the purpose of assessing their quality.

1.

April 1995

This was conducted by Mr Proctor an honours graduate in environmental health
studies. When giving evidence his answers were in the main monosyllabic. He
did not appear to me to be the kind of person who would have the aptitude to
get behind the scenes and discover precisely what was going on. But I have no
reason to believe that he was other than truthful in the evidence which he gave.

This was his first visit to the premises which at that time were due to be
inspected every six months since they were in category -4. He said that his
inspection lasted only for half an hour to an hour. He checked generally to see
that there was separation of the raw meat and the cooked meat processes, thar
agent. No doubt
the premises were clean and that there was a bactericidal
n
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something was produced to him which he thought was a bactericide but in view
of the evidence of Mr John Ban and Mr Hepburn I accept it to be the case that
for five years prior to the outbreak Bans were using a biodegradable detergent
which was not a bactericide. He agreed he did not discover the size of the
operation nor did he explore the cooking methods.

He assessed that the

premises should remain as category A.

2.

November 1995

This six monthly inspection was carried out by Mr Jorgensen who was at that
time a basic grade EHO. The purpose of his inspection was twofold in the first
place he had to consider whether or not the premises qualified for approval
under the Meat Products (Hygiene) Regulations 1994 and this has been dealt
With. Unlike Mr Proctor, Mr Jorgensen was familiar with the premises and had
visited them as far back as 1989 and 1991. He was asked generally how he
conducted inspections and in reIation to these particular premises he had noted
that the same equipment was used for both raw and cooked meat. He said that
he did not regard the layout of the premises as being ideal compared with
premises which are purpose built. He observed that because of the connection
bemeen the butchery and the bakery there was a lot of staff cross-over from the
raw me3t z t a s to the cooked meat areas. He discussed improvements with

Mr Ban in 1991 Lvho was in the course of making structural improvements.
Mr Jorgensen’s view “he would probably have to rebuild the interior of the
factory to tq’ and remove those possible risks of cross-contamination
effecrivelj.. So in this situation cross-contamination could be reduced or the
risk of cross-contamination codd be reduced by effective food hygiene
procedures such as personal hygiene and sterilisation and cleaning routines.”.

So that it was plain to Mr Jorgensen at least that the premises presented a
potential hazard and was dependent upon “sterilisation and cleaning routines”.
He does not appear to have inquired into the cooking methods employed. His
concerns are not reflected in any note on the file. Had a full note been made
and if Mr Bryceland had read the file before meeting Mr B a n then at the very
100
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least Mr Bryceland may have been persuaded of the need to there and then view
the premises.

The revised Code of Practice on Food Hygiene Inspections (no 9) was issued in
September 1995 following promulgation of the 1995 regulations.

The

provisions of the code came into effect on 15th September 1995. Paragraph 5
describes the two main purposes of a food hygiene inspection. The second is
the identification and correction of contraventions of the 1990 Act. The first
says this:“Authorised officers should seek to identify risks arising from the activities camed on and the
effectiveness of food business’ own assessment of hazards and control of risks.”

Although the smaller print goes on to point out that the regulations make clear
that the primary responsibility for identifying food hazards and controlling risks
rests with the food business that does not take away from the purpose of the
inspection “to seek to identify risks arising”. It is difficult to see how an EH0
can identify risks arising fiom the activities of a particular business without
knowing the practices and procedures of that business. Paragraph 20 is in the
following terms and is headed:-

“Hi& risk activities

The inspection rating scheme will ensure that food authorities have special regard to food
businesses which are involved in methods of preparation including processing, cooking and
packaging of food which present particular risks.’’

Paragraph 24 says this:“Inspections should include a preliminary inspection of the food safety hazards associated with
the business and look at whether the business has a satisfactory system (a “hazard analysis
system”) for assessing food hazards and controlling risks. The approach to inspections should
be changed significantly where there is such a system in place as described in paragraphs 27-

29.”
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This to my mind makes it abundantly clear that until such time as the business
has a satisfactory “hazard analysis system” the primary purpose of seeking to
identify risks arising from the activities carried on in the premises remains
paramount. The matter is put beyond doubt by paragraph 29 which commences
“Where a satisfactory hazard analysis system is not in place, the authorised officer may need to
carry out a fuller visual and physical examination of the premises. The officer should have
special regard to the hazards associated with the business, to identify those areas of the
processing, distribution, handling, storage and display of food will require closer scrutiny.”.

The smaller print continues “This will enable the officer to focus the inspection on the
areas of greatest potential concern.”.

It seemed to me that there was an orchestrated attempt by the EHOs employed
by North Lanarkshire Council to suggest that the focus of inspections altered
following this revised Code of Practice notwithstanding that the business being
inspected had not got round to analysing the hazards and checking the controls
in place to deal with them.

Mr Proctor’s visit in April 1995 was prior to the issue of the revised code. The
principal difference is that the two main purposes of the food inspection are
inverted in the earlier code. If anythmg therefore the revised code places more
emphasis upon authorised officers identifying risks than previously.

3.

January 1996

In January 1996 when a visit was paid by Ivlr Proctor and MrsMcGahan a
recent graduate, it appears that a considerable portion of the time spent in the
premises was spent discussing, as Mr Jorgensen had done in April, the need for

Mr John Barr to do a hazard analysis in relation to his premises. Mrs McGahan
was particularly involved with this aspect. It is equally clear that he had not
begun the task. The furthest he had got was obtaining information fiom his
Trade Federation.

The inspection in January 1996 therefore should have

concentrated on the identification of risks arising fiom the activities carried on
n
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in these premises. It has to be said that some consideration was given to that
aspect and Mrs McGahan in particular pointed out a hazard resulting from the
use of the same table during raw and cooked meat production but it would not
appear that there was any discussion regarding the methods of cooking
involved, the cooling of the cooked product and the cleaning schedule.

A letter was sent following this inspection which contained the usual list of

contraventions but makes no mention of the hazards which the inspectors say
they identified. Mrs McGahan went back in March 1996 but she emphasised
that her visit was not an inspection but was merely to check that the
contraventions listed in the Ietter following the January inspection had been put
right. Most had but one or two had not and these were again drawn to the
attention of the management.

That was the last visit by an EH0 prior to the outbreak. The premises appeared
to be clean. Successive inspectors must have realised that there was a large

staff operating in a restricted space and in premises which were not purpose
built; they ought to have known from questioning staff and from observation
that within these premises there was being produced and stored a considerable
quantity of cold cooked meats yet not a single question appears to have been
asked concerning the method of cooking employed, the method of cooling and
refrigerating the meat after cooking and the specific steps taken to ensure that
once cooked there was no risk of it being cross-contaminated by contact with a
surface or an implement used for the processing of raw meat including
sausages. Dr North criticises the fact that Mr Proctor was allowed to inspect
premises of this importance in view of his relative inexperience. There is
substance in that criticism and certainly Mr Proctor did not exude confidence in

his own ability.

Nonetheless heaving obtained an honours degree in

environmental studies Mr Proctor should have been capable of carrying out an
inspection which would have revealed the apparent hazards in B m s . Had he
done so events may have taken a different course. As it was apart from
discussing the need for Mr John Ban to make a risk assessment the inspection
h
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appears to have been largely a formality. He expected Mr Ban to have done his
assessment within two months. It was Mr Proctor’s intention to return to
discuss it. But he never filed this and went off to a different division. But not
before he had re-graded the premises as category B which meant that they were
to be inspected in future once a year as opposed to once every six months. That
is the subject of another hearing. There was a follow up visit by Mrs McGahan
but this she emphasised was not an inspection. All that she was doing was
checking that the breaches of regulations picked up in January had been
rectified. In fact two of them had not.

The quality of these inspections has to be contrasted with the inspection carried
out after the outbreak by Messrs McLean and Hearty. It has to be said that in
comparison with Mr Proctor Mr McLean was very much more experienced and
certainly gave the impression that he was a very competent inspector. Their
inspection was the kind of pre-HACCP inspection one would have expected
would be carried out every time. Mr McLean perhaps out of loyalty to the
department, however found that a difficult question to answer. Certainly he
was inspecting at a time when the premises were under suspicion, but it might
be said that every inspection, without unnecessarily antagonising the
management, should be approached in that vein, the question in the mind of the
inspector always being “is safe food produced here?”. A short routine walk
through inspection will not provide the answer. Dr Ackerley is to the same
effect although a measure of caution has to be applied in relation to her
evidence given the history of her involvement in this case. It began with her
engagement by Barrs as a consultant and ended with her appearance as an
expert witness for the Crown. Her report began as a defence document for

Barrs in connection with the criminal proceedings which they faced. It was
adapted for use in this Inquiry as a Crown Production. It contains passages
which are supportive of the practices in Bars which are not entirely consistent

with passages in her evidence. But in general she supports the view that the
work practices in Barrs had deficiencies and that a competent inspection would
have revealed these. Dr North is typically more cogent. He regarded Barrs’
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premises as a disaster waiting to happen. The approach adopted by North
Lanarkshire Council was to blame Bans for what happened, but to explain it
away by some unusual event, perhaps a breakdown in the cleaning schedule
during Mr John Barr’s absence on holiday. The appeal of this approach from
the Council’s point of view is transparent. It would to a large extent absolve
them from blame. But I cannot accept it. The practices in Bans according to

Mr John Ban were long standing. They were flawed. If they were observed by
successive inspectors then there is no note in the file to this effect. If they were
not detected they ought to have been.

It is accepted that a worthwhile

inspection of premises takes time - longer than was devoted to Bans’ premises
by inspectors prior to the outbreak. But with the emergence of organisms as
dangerous as E.coli 0 157 there is no room for compromise. Inspections have
to be thorough. Their nature may change or may already have changed with the
introduction of the emphasis on risk assessment. But the end result remains the
same. It is the production of safe food.

It is said that Mr Ban did not seek the department’s advice. M.r Ban did not
strike me a s the kind of person who indulged in any counsel other than his own.
He had built up a highly successful business. He had experienced no problems

in the past and he must have acquired confidence that the way he did things,
without a detailed analysis of them, was satisfactory. Indeed even now he has
difficulty in accepting that the practices in his shop contributed to any
si,Onificant extent to the tragic events with which this Inquiry has been
concerned. The impression that I had was that he regarded the visits by EHOs

as something which all food premises had fiom time to time to tolerate. I do
not think he had any great respect for the EHOs, but he was shrewd enough to
know the powers which they could wield if he did not co-operate with such
demands as they might make. He paid lip-service to them and all the time
managed to conceal from them the fuil extent of his business.

Although certain aspects of Dr North’s evidence can and have been justifiably
criticised it seemed to me that he talked a great deal of sense in relation to the
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need for competent inspections by EHOs. No doubt in the days when the food
inspector was known as the sanitary inspector the focus was on "walls and
ceilings" and this may still be uppermost in the minds of those who were
recruited in these days and who have not had the benefit of a more educated and
scientific approach.

But that cannot excuse the superficial inspection of

Mr Proctor and Mrs McGahan, both graduates. But new inspectors will tend to
adopt the practices of those whom they accompanied during their in-service
student year. The problem really lies with the manager of the department
whose duty it was to introduce systems and insist on standards which would
result in adequate inspections. North Lanarkshire covers a large area, has a
large population and an estimated 2300premises which fall to be inspected.
The first task was to survey these and categorise them according to their size
and the risk which they presented.

I agree with DrNorth that the more

experienced inspectors with a proven record should have been allocated to
those premises which presented the greatest risk. I agree also that the more
junior members of the inspectorate should have been trained to identify the

risks which different business present. I agree that their performance ought to
have been monitored to ensure that the inspections which they carried out were
effective. In the letters sent to proprietors following upon visits the bad
practices which had been observed should have been detailed and in the follow
up visit a check should have been made to see that these had been rectified.
Instead the follow up letter was typically a list of contraventions under
reference to the particular regulation offended against. It is appreciated that

North Lanarkshire Council had not existed as an entity for very long before this
outbreak occurred, but it had been in existence long enough for common
ground rules to have been drafted which applied to each of its four divisions.
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(ii)

The frequency of their inspections
The Code of Practice n o 9 deals with the question of the frequency of
inspection and as previously noted the basis was the higher the risk the more
frequent the inspection. Annex 1 to the Code of Practice sets out details of how
inspectors should rate premises. It is based on a scoring system. Mr Proctor,
although a relatively junior member of staff and apparently without discussion
with a more senior colleague, decided in January 1996 to alter the rating of

Barrs from category A to category B which meant that thereafter the premises
would be inspected at least once every year as opposed to at least every six
months. In their submissions counsel for North Lanarkshire Council analysed

in detail how MrProctor reached the conclusion which he did and sought to
justify his approach and his conclusion. Suffice it to say that he reached a score

of 90. One more point and the premises would have remained in category A.
Following the outbreak the premises were reassessed by a more senior
colleagues and were restored to category A. Either the inspectors who rated
these premises category A before the outbreak and after the outbreak were over
cautious or MrProctor should not have downgraded them. In my opinion

Mr Proctor was wrong. The principal mistake he made was to accord a score of
five in respect of “confidence in managementkontrol systems”. Mr Barr had
been told about the new regime as early as Apnl 1995 by Mr Jorgensen. Even
on the inadequate and misleading, but not entirely false, information which

Mr Ban provided to Mr Jorgensen on that occasion it was touch and go whether
his premises would require to be approved under the 1994 Regulations. By
November 1995 the manasement of Barrs had still not made a risk assessment
and by Jan~my1996, which was the time of Mr Proctor’s second visit, they still
had not carried out this task.

Although t h i s was a business employing

50people or so in fairly restricted premises they had not sought any
professional advice with regard to food hygiene practices.

In these

circumstances the confidence in the management should have reflected “some
confidence” rather than “moderate confidence” and indeed on one view
20points for “little confidence” would have been justified had the cooking
n
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procedures and cleaning procedures been probed. Had MrProctor made a
correct assessment of the management/control systems in place the premises
would have remained category A which meant that a further inspection would
have taken place prior to the outbreak. I am bound to say however that in light
of the previous inspections of these premises it cannot be said that a further
inspection would or even might have revealed the hazards which have been
identified as the cause of this outbreak. Accordingly I have reached the
conclusion that the downgrading of the premises by Mr Proctor, although
clearly an enor, was unIikeIy to have had any effect upon the outcome.

Events subsequent to 4.00 pm on Friday 22nd November 1996

As previously acknowledged it is clear that up until 4.00 pm or so on Friday

22nd November the known facts were insufficient to establish the probability
that Bans’ premises were the focus of what by then was clearly an outbreak of
E.coli 0 157 poisoning.

Dr Kenneth Liddell, a top grade microbiologist at Law Hospital in Carluke, and
his assistant did excellent work in analysing the results of the tests on samples
received into his laboratory. Dr Liddell had been involved in the investigation
of an outbreak at Hartwood Hospital in 1990 as a result of which four persons
had died. He had acquired a particular interest in and knowledge of this
pathogen and in particular he was fully aware of what the consequences of an
outbreak might be. On 21st November a sample provided by a child proved
positive.

There were two new cases on the following day.

DrLiddell

immediately realised the significance of this finding. In perhaps ten samples a
year from those analysed in Lanarkshire the organism is isolated. Three in
24 hours was alarming. At about lunch time he informed Dr Ahmed, then
consultant in public health medicine empIoyed by Lanarkshire Health Board.
He immediately realised the significance and the importance of the information
conveyed to him by Dr Liddell. He too moved very quickly. Enquiries were
made of Monklands Hospital to ascertain if they had admitted patients with
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similar symptoms. Attempts were made to alert all general practitioners in the
area to be on the look out for symptoms. Where they could not be contacted by
phone fax messages were sent to them. Fax machines, as I understood it, had
previously been installed in every surgery to facilitate transmission of urgent
information of this hnd. From then on Dr Ahmed in particular and his team in
general worked tirelessly. Detailed interviews with the infected patients were
conducted. Information, some of it hearsay, suggested that there couId be as
many as 15 people exhibiting significant symptoms. As many as possible were
traced and questioned regarding their consumption of food during the previous
week, taking a week as the likely incubation period. The Environmental Health
Department of North Lanarkshire Council were alerted and it was agreed that
there should be a meeting with them at 6.00 pm. A meeting at 4.00 pm would
have been preferabie. The information gathered that afternoon was collated at
4.00 pm. By then it was known that two people who had eaten steak pie that

came fiom Bans and six people who had eaten cooked meat from Barrs had an
E.coli 0 157 infection. There appeared to be a common link with Barrs, but
other possibilities could not be ruled out. Dr Ahmed and his team were puzzled
how cooked meat could be the vehicle of infection given that sufficient cooking
was known to kill the organism, this despite E.coli 0 157 being known as the

“hamburger bug” as a result of inadequate cooking of meat that had been
minced.

Barrs was a popular butcher with a large customer base and their

products were therefore likely to figure in food histories of persons in the area
along with the large supermarkets. Tap water and milk being commonly
consumed could not be ruled out.

The water board was contacted by

Dr Ahmed. After conversations with them they were effectively excluded.

The situation with regard to milk is more difficult to comprehend. At the top of
page 554 Dr Ahmed states in terms “We had excluded milk” he then goes on to
deal with water then he adds at 554C, without any further question being put to
him, “To come back to the milk supply, I haven’t excluded milk as a possible

source”.

I then asked a question by way of clarification in view of his

contradictory answer “Did you say milk was excluded on the Friday? - No, it
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was not.”. Mr Crowe then asked a question about milk from different shops
and received this answer from Dr Ahmed “So what I did on the Friday and
Saturday, we asked Environmental Health to help us to find out exactly what
(sic) the milk originated from. It was a continuing investigation and it wasn’t
until probably Saturday/Sunday we discounted milk as a possible source.’)’. The
immediate question is if not, why not? Food histories revealed purchases of
milk from two main sources, namely, two named supermarkets. The concern
was that they might have a comrnon supplier. All that was required to confirm
or refute that possibility was a phone call to each of these supermarket chains.
That, at any rate according to one part of Dr Ahmed’s evidence, did not happen
and supermarket milk was not excluded as a possible source it is said, until late
in the afternoon of Saturday 23rd November. This theme is taken up later by

Mr Bryceland. At the end of a long day on Saturday 23rd November one EH0
called at one of the stores and another at the other and the inference is that it
was not until then that milk was excluded.

I have considerable difficulty with this chapter of the evidence. Either milk

was a real suspect in which case immediate and very simple steps could and
certainly should have been taken to exclude it and were not, or, it was in fact
effectively excluded on the Friday. If the latter that raises the question why
reference to the milk supply should be made in the minutes of the outbreak
control team on Sunday 24thNovember. I am bound to say having regard to
the contradictory passages in Dr Ahmed’s evidence and in the somewhat
artificial way in which milk was, as it were, dropped into the evidence from
time to time that it has been used as a convenient explanation to fend off
anticipated criticism of the decision to allow Barrs’ premises to remain open
after 22nd November, the explanation being that his premises had not by then
been identified as focal to the outbreak and that milk remained a real suspect.
If my suspicion in this regard is entirely without foundation then the failure to
exclude milk straight away simply cannot be explained except as a gross
oversight, if not on the part of DrAhmed’s team then on the part of the
Environment Health Department or perhaps both.
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The 6.00 pm meeting was attended by Dr Ahmed, Dr Donaghy, Dr Irvine, all
fiom public health medicine, MXBryceland Head of Protective Services, North
Lanarkshre Council and Mr Tonner one of his officers. In retrospect it is
unfortunate that arrangements were not made for a visit to Barrs before they
closed on the Friday if only for the purpose of taking swabs. If this had been
done the cultures could have been grown overnight and first thing the next day
the authorities would have known if the organism was present in Bans’
premises. That would have been conclusive of the issue of the focal point of
the outbreak and woufd have weighed in the decision whether to close the
premises compulsorily or othenvise.

At the 6.00 pm meeting a decision was taken to visit Mr John Ban at 9.00 pm
that evening. It is unfortunate that the decision was not to visit him there and
then, but MrBryceland apparently had another meeting that evening. The
slippage fiom 4.00 pm to 9.00 pm is regrettable. These extra hours could have
had the effect of stopping sales of Barrs’ cooked meat products and recalling

such products which had not yet been consumed.
None of those who met at 6.00 pm and who were to meet again at 9.00 pm
knew anythmg about Bans’ premises, had never visited the premises and the
file was not even produced. The only information they had was that it was a
popular butcher’s shop in Wishaw with a large customer base. Mr Bryceland
says that he looked at the shop from the outside after the 6.00pm meeting.

Mr Tonner said separately that the car in which they travelled to Mr John Ban’s
house at 9.00pm stopped, and without anyone getting out of the car, they
looked at the premises.

At the 9.00 am meeting with Mr John Barr the seriousness of the situation was
made plain to him and a voluntary agreement was reached that cooked meat
products would be withdrawn from sale. There is a conflict of evidence
between Mr Ban on the one hand, supported to an extent by Mr Tonner, and
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Dr Ahmed and Mr Bryceland on the other. Dr Ahmed and Mr Bryceland both
maintain that the agreement was that all cooked meat products in the butcher’s
shop would be withdrawn from sale, but that bakery products containing meat
could continue to be sold in the neighbouring baker’s shop provided there was a
fresh supply of meat cooked that day in the bakery premises. The terms of the
agreement were not written down and I am unable to say which version is
correct. In my opinion the probability is that the terms of the agreement were
not clear and that a genuine misunderstanding arose. It was agreed that EHOs
would visit Mr Barr’s shop at 7.00 am the following morning in order to take
swabs, interview staff and conduct a food hygiene inspection. There was no
suggestion that a visit should be paid to the shop premises there and then. In

my view it is unfortunate that a visit was not paid so that the principals
involved in the investigation could have gained an idea of the size of the
premises and the scale of the operations carried on within it. It would also have
provided an opportunity to take swabs before there was any possibility of
evidence being lost. Mr Ban at the meeting was asked about supplies he made
to others and he mentioned that he supplied “a few caterers on a daily basis”.
Details of whom he supplied within the past few days were not taken. There is
a conflict of evidence as to whether he was asked to produce a list of those
whom he supplied. Again there is nothing written down which would have
resolved the dispute and I am unable to choose between the competing
accounts. I am satisfied that at the meeting, perhaps not fully gasping the
seriousness of the situation and, hence his responsibility to save lives, and
possibly recalling the misleading information he had already given in
connection with his application under the Meat Products (Hygiene) Regulations

1994 Mr Ban did not volunteer that he supplied other butchers, distributors and
the Scotmid chain with cooked products.

MrBarr is shrewd and was

sufficiently conversant with the regulations at any rate as they effected his
business interests to know that to volunteer such information would be to place
himself in a position inconsistent with his earlier stance.

112

118

After Dr Ahmed and his party had left, but with their knowledge, Mr B a n met

with his managers at his home and he instructed the removal from sale of all
cold cooked meat products.

The next day the bakery staff turned up for work, predictably for bakers at the
early hour of 5.00 am and certain of the staff from the butcher’s department
turned up well before 7.00am ahead of the EHOs. Some cleaning of the
premises did take place before their arrival. Swabs taken thereafrer confirm
that E.coli 0 157 was present in Bans’ premises, notably in the boiler and on
the vacuum packer. The suggestion is made that the cleanin,o operation, which
human nature being as it is was predictable, might have wiped the organism
onto some surfaces from others. I reiterate that it is unfortunate that swabs
were not taken at 4.00 pm which failing at 6.00 pm which failing at 9.00 pm
when this possibility could have been excluded.

On the Saturday Mr Tonner was the senior EH0 present on the premises.
Mr Bryceland himself was not involved and indeed visited Bans’ premises for
the first time on the following Wednesday, the first death having occurred the
day before. Mr John Ban voluntarily decided to close the premises.

The question has to be asked whether MrBryceland should have used the
powers which he certainly had to prevent the premises opening on the Saturday
morning or whether the voluntary agreement which had been made gave the
public sufficient protection. Leaving aside the bakery premises for a moment

Mr Bryceland’s understanding of the voluntary agreement, though not shared
by MrBarr, was that no cooked meat products would be on sale which
effectively meant that only raw meat would be available to be sold over the
counter that morning. Given that, as noted previously, raw meat must always
be treated as a potential hazard anyway then I do not regard the decision not to
close the butcher’s premises as unreasonable.

The issue however is

complicated by the fact that there was an associated bakery which sold ready to
eat products including those containing meat. Since one of the hypothesis
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which DrAhmed had considered was that Barrs’ method of cooking was
insufficient to kill E.coli then the decision to allow cooked meat products from
the bakery, even with the conditions which he says were attached, is difficult to
justify. Nobody in authority who was at the meeting in MI Barr’s house knew
these premises. They did not know the lay-out or the extent either of the
premises or of the trade conducted in them. They had not even consulted the
office file relating to them. Even if they had the information on it was sparse.

Mr Jorgensen knew Barr supplied other shops, but whether this was clear from
the file is another matter. The file would at least have shown that Barrs had

made an application under the 1994 Regulations whch would indicate sales to
other businesses. They had good reason to believe that the premises had not
come to the adverse notice of the Department. They would have remembered if
it had. Given the complication of the bakery next door selling food for direct
consumption the decision to allow the premises to remain open without
laboratory tests of swabs excluding the presence of E.coli 0 157 may appear
difficult to justify. The premises in my opinion should have been visited earlier
that day, swabs taken and the decision on closure should have been dependent
on the results obtained hopefully by 7.00 am next morning.

One advantage of closing the whole operation would have been to release
Bans’ employees to assist in the investigation and in particular to assist in
tracing and recalling cooked meat products which had left the premises, but
which had not yet been eaten. It would have enabled the EHOs to have an
uninterrupted run of the premises to carry out their investigations. CIosure
would have ensured no further sales of unsafe food. These factors would have
been bonuses resulting from closure, but could not have been relied upon as a
justification for using the statutory powers.

The authorities having failed to take steps to determine the presence of E.coli in
Barrs’ premises the decision to proceed with the voluntary agreement, on the
terms as they understood them to be, rather than insist on closure was not
unreasonable particularly given Mr Barr’s apparent level of co-operation. In
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any event I do not think that the closure of Barrs’ premises would have saved
any lives for the reasons which follow.

Where I think the investigation really broke down was in the failure straisht
away to trace Barrs’ outlets.

There are two main strands to an investigation of this kind. The first is to trace
and keep under competent medical surveillance those who exhibit symptoms
consistent with the infection. The second which is at least of equal importance
is to stop members of the public eating food which the authorities have reason
to believe may be unsafe. In my view Dr Ahmed and his team were extremely
competent and thorough in regard to the first task but in regard to the second
task Mr Bryceland and his team were less than effective. For this as its leader

Mr Bryceland must accept responsibility.

The task of preventing the

consumption of contaminated food was of greater importance than gathering
evidence of deficiencies in the operations carried out in Barrs‘ premises or in a
detailed investigation of past events such as the Church lunch. That could wait.

I could we11 understand, if the subject was ever raised, a decision not to work
through the night of 22nd23rdNovember for two reasons. In the first place

Mr John Ban had given no inkling on the Friday night that he was in effect a
distributer of cooked meat products and secondly the result of working
through ox^ &e night would have been to produce an exhausted team which
would not work very efficiently come the morning. Mr Bryceland was alive to

the fact that Barrs’ did supply others because Mr John Barr had told him that
they supplied “caterers on a daily basis”. Mr Bryceland is presumed to have

known, in iiew of his position as Head of Protective Services, that he was faced
with an outbreak involving a bug that could and in all probability would take
lives. It was therefore vital to discover exactly whom Barrs had supplied within
the preceding week and to get to these persons and warn them not to consume
any cooked meat product purchased fiom Barrs which they still had in their
possession. What was referred to as the Cascade Party might serve to illustrate.
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A MrMoon had ordered a considerable quantity of cold cooked meats to be
eaten at a reception to celebrate a birthday on the Saturday evening. He could
well have picked up his meat before Barrs closed on the Friday. Had that
happened the EH0 would require to know in order to take appropriate action.
It so happened that Mr Moon was given his cold cooked meats from the shop

on the Saturday morning, I suspect by Mr John Barr himself, but whether
deliberately or by accident is a matter of speculation. If deliberate it must have
been upon the basis that at that stage Mr Barr was of the view that the whole
operation which had begun with the 9.00 pm meeting the previous evening was
“much ado about nothmg”. If so he could not have been more misguided as
subsequent events proved. This supply to Mr Moon mercifully did not result in
any deaths and to that extent it is outwith the scope of this Inquiry, but I use the
example to illustrate the importance, which ought to have been at the forefront

of Mr Bryceland’s mind, of tracing and withdrawing cooked meats supplied but
not yet been consumed.

At the meeting in Mr Barr’s house he should have been asked there and then to
provide details of his regular outlets for cold cooked meat products. It is
appreciated that neither Mr Bryceland nor any other official at the meeting had
the slightest idea of the extent of Barrs’ operations. Mr Bryceland should have
instructed MrTonner that his frrst priority was to stop the consumption of
cooked meats and towards this end, given that the shop was to be allowed to
open, a notice should have been placed in it warning customers not to eat but to
destroy or retum any cooked meat product purchased from Barrs which was in
their fidge or freezer. This would include bakery items containing meat as
well as steak pies and cold cooked meats bought in the butcher’s part of the
premises. I suspect that customers would have swiftly spread the word and
speed was of the essence. The police could have been asked to assist in
delivering the dual message (1) to hand over any Barrs’ cooked meat products
which a customer still had (for testing purposes) and (2) to attend their medical
practitioner if they had or previously had displayed any symptoms consistent

with food poisoning.
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I do not ignore the fact that a press release went out late on the afternoon of
Saturday 23rd November, but more immediate action was required on account
of the expected short period between purchase and consumption. This activity
should in my view have taken precedence over the attendance at the OCT
meeting of Mr Tonner and the EHOs who were engaged in the investigation.

This was scheduled to take place at 11.OO am at Law Hospital, Carluke. There
was no need to have four EHOs present at that meeting. Mr Bryceland was
there to represent the interest of his department. He could relay written or
verbal orders as required to his officers after or even in the course of the
meeting by telephone. Similarly messages could have been conveyed to him
informing him of developments and of new information of relevance to the

OCT. The minutes of the meeting do not recall when it ended but Mr Tonner’s
recollection was that it lasted two to three hours added to which was the time
taken to travel to and fiom Law Hospital from Barrs’ premises in Wishaw. It
was not therefore until 2.00 pm on the Saturday that MI John Barr was
approached regarding whom he had supplied. He was asked to go as far back

as 1st November. Having regard to the probable incubation period of around a
week this could be regarded as an unnecessarily long period. It was much too
long if the real object was to trace food purchased but not yet consumed. One
week on either view would have been a more realistic period and would have
reduced considerably the paperwork involved. Mrs John Ban was brought in to
help. She arrived and went through the order books, but she did not access the
computer. Mr Calder sat with her but not all the time. Barrs’ invoice clerk,

Mrs Kirk, may not have been available on the Saturday, but if she had been she
would have been a usefd person to assist and indeed to lead the search.

Mrs Barr worked away for up to two hours. She produced the list which is
no 54 of process.
It is in her handwriting and it bears the date 1st November - presumably a
reference to the date fiom which her search began. She gave it to Mr Calder.
He looked at it. Saw the name Devine. Knew that Devine had a considerable
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meat

distribution

business

in Motherwell, where

Mr Calder

lived.

Notwithstanding he handed the list to Mr Tonner without any comment about
the significance of the name Devine. Mr Tomer looked at it. He assumed,
upon what basis is not known, that the list was of small shops etc and he was
relieved that all of the addresses were within the jurisdiction of his department.

This was the first intimation Mr Tonner had that Barrs supplied other shops.
He tells Mr Bryceland about it late on Saturday afternoon.

A significant omission from the list was the Scotmid chain of shops whom
Barrs supplied with sausages and meathakey products and, in the
Bonnybndge area relatively small amounts of cold cooked meats. Mrs Barr
claims that she did mention Scotmid, but cannot explain why they are not
listed. There are two possibilities. One is that perhaps on the instructions of
her husband she deliberately excluded them. The reason suggested is that
Scotmid was Barrs’ largest single customer and if Scotmid became linked to a
food scare because of its Barr connection then that connection would
immediately be severed. The other explanation is that Mrs Barr genuinely did
not know about the recent orders for cold cooked meats fiom the Bonnybridge
shops and thought that the investigating team were interested only in cold
cooked mats In my view the latter explanation is the more probable. There
was undoubrcdly some confusion about what was being investigated. Hence

MrJokr. Bar. thinking he was complying with the voluntary agreement:
removed froc d e and from stock all cold cooked meats but continued on
Saturday morning to display bakery/meat products such as steak pies, sausage
rolls and Dridies. I do not accept that he was hoping that these products would
escape the attention of the EHOs in his shop.

I think this a genuine

misunderstanding and I think a similar misunderstanding occurred in relation to
the information Mrs Barr was asked to extract. If there had been a conspiracy

to conceal important customers Devines of Motherwell would have been
included in it. I did not find Mrs Ban to be an untruthful witness. Her husband
was whenever it suited him. But I also believed Mr Tonner. He was a witness
who was refreshingly frank in acknowledging that there were steps he omitted
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which he ought to have taken.

My concern about both MrCalder and

MrTonner is not their credibility, but their total lack of initiative.

They

appeared to be in a mode which rendered them capable of accepting and
carrying out the instructions of Mr Bryceland, but without contributing thought
to the significance of their discoveries once the investigation got under way.

So far as the Lanarkshire EH0 team was concerned the first knowledge that
they had of sales of cold cooked meats to Scotmid stores in Bonnybrid,oe came

on Sunday 24thNovember at about lunch-time when MrTonner was
interviewing one of Barrs’ delivery drivers called John Holloway at his home.
Holloway told him that he delivered cold cooked meats to Scotmid stores in
Bonnybridge. This came as something of a shock to MrTonner not only
because he realised it widened the scope of the Inquiry but also because it took
it outwith the boundary of North Lanarkshire but he took no immediate action.
He told Mr Bryceland about it when he met him later that afternoon. Attempts
were then made to contact Scotmid without success.

Mr Bryceland’s

counterpart in Falkirk was notified by telephone at his home. Mrs Kirk on the
Monday confirmed the sales of cold cooked meats to Scotmid stores in
Bonnybridge. MrTonner had told MrsBarr what Holloway had said in the
presence of Mrs Ken. Mrs Barr said that they did not supply Scotmid with
cold meats and Mis Kirk corrected her.

On the Sunday even if MrTonner had reacted straight away to Holloway’s
news by suggesting an immediate trip to Bonnybridge in his car with Holloway
acting as navigator to the shops involved, the tragic events involving Bankview
Nursing Home and Mrs Wright could not have been averted. They would not
have reached the frst of the shops until between 2.00 and 3.00 pm. He then
had to interview the staff in each shop that was open with regard to their sales

of cold cooked meats - not just Bans because of cross-contamination - in the
past 2-3 days, compile a list of names and addresses and then begin the task of
individual visits. Even if he had succeeded in marshalling the police force the
likelihood of them tracing the sale tu Bankview and arriving there in time to
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stop the service of afternoon tea at 4.00 pm is extremely unlikely. In any event
there had already taken place the afternoon tea of the previous day. There was
even less likelihood of them identifying the Wright household in time. The
probability is that the food had already been eaten.

There was another route by which Scotmid learned of the outbreak. On the
Saturday night there was a press release (Scotmid Production 1/1) which named

Barrs as the focal point of the outbreak. Scotmid was not of course mentioned
because the control team were unaware at that stage of their involvement.

The press release (Scotmid Production 1/1) contained the following advice to
members of the public:-

“If you have in your fridge or freezer coId cooked meat or products containing cooked meats
purchased from John Barr & Son in Wishaw you should :-

e

Not consume them
Ensure the items have no contact with other foods in fridges or cupboards to avoid any

chance of cross-contamination
Retain the items and contact the Environmental Services Department at North Lanarkshire
Council, Scomag House, Motherwell (tel 01698 300201). The office will be open 9.00 am tiI

5.00 pm from Sunday 24th November 1995.
Raw meat and raw meats products (like sausages and hamburgers) present no risk if properly
and thoroughly cooked, and the germ is destroyed by the process. If raw meat or raw meat
products are in the fridge they can still be eaten if properly and thoroughly cooked. (Raw meat
should be cooked until the juices run clear).”

Not all of the relevant Bonnybridge shops were open on the Sunday but the
Kilsyth Road, Haggs shop was.

On the Sunday morning as a result of the press release Mr Skedzieleuski of
Scotmid was in touch with M r B m . I am satisfied that MrBarr sought to
h
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assure him regarding sausages which was the main item supplied by Barrs to
Scotrnid and that the burden of the conversation was that the food scare had

nothing to do with the type of goods Bans supplied to Scotmid. To emphasis
the point on the Monday morning MrBarr caused a fax to be sent to

Mr Skedzieleuski containing a copy of the press release relying upon that part
of it which stated that raw meat and raw meat products (like sausages and
hamburger) present no risk etc. Notwithstanding Mr Skedzieleuski caused
those shops that were open on the Sunday to withdraw Barrs products from
sale.

However no instructions were given to try and get in touch with

customers who had bought Barrs products in the preceding few days. And the
question of cross-contamination of non-Ban produce may not have been raised.
In any event the embargo was in relation to Bans’ products and not in relation
to products which had been in contact with Barrs’ products and it is of course
the case that the products supplied to the Nursing Home were products from
other suppliers which had been cross-contaminated by contact with Bans cold
cooked meats. No action emanating from Scotmid headquarters would result in
B a r h e w Nursing Home or Mrs Wright being informed.

The press report also directly alerted individual members of the Scotmid staff in
the Bonnybridge area. For example Miss Murray telephoned the Haggs branch
to see that all products were withdrawn, but she did not say anytkung regarding
warning customers not to eat any cold cooked meat bought from the store still

in their posscssion. There was no instruction to trace customers. The result is
that no-one contacted Bankview in time to prevent sandwiches being eaten for
afternoon tea on the Sunday.

If on the Friday evening Mr Barr had responded filly and honestly to a question
regarding those whom he supplied and specifically named the Scotmid stores at
Bonnybridge and this information had been acted upon without delay there is
the possibility that the supply of cold meat to Bankview and Mrs Wright might
have been prevented. Without Mr Barr’s full co-operation however there was
no possibility of preventing the sales on 23rd November
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tragedy which
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followed upon them. If the investigations with Mr John Barr or in his absence
his senior staff had begun shortly after 4.00 pm on Friday 22nd November there
was, an even better prospect of reaching the Scotmid shops and clearing their
shelves before Mr Wright and Mrs Adam made their purchases. But again it
would have required full and honest co-operation from Bans personnel and a
very well organised team to contact shops and stop sales.

That having been said it is apparent that the EHOs of North Lanarkshire
Council were extremely slow in obtaining even such information as Mr John

Ban: was prepared to give them about his outlets and when given information
they did not react competently.

My impression is that they were not

sufficiently well briefed to have been an efficient force in regard to stopping
sales and recalling possibly contaminated food. They did not know what the
overall plan was, if any, of which their work was part. The Devine incident is

an example.
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5.

The defects if any in any system of working which contributed to the death or
any accident resulting in the death - section 6.-(l)(d)

This requires again consideration of two separate matters namely (1) defects in
systems which contributed to the accidents and (2) defects in systems which
contributed to any one of the deaths. No defects under (2) have been established but
reference is made to the case of Mrs O’Malley (3.3).

Defects in any system of working which contributed to the accident.

(a)

Defects in the systems employed by Bans

(i)

The failure to give adequate training to the relevant staff in regard to the
safe cooking of raw meat and in particular the need to ensure (1) that the
whole consignment being cooked was heated to the correct temperature
and that the temperature was maintained for a sufficient len,ath of time to
ensure that any E.coli 0 157 cells present were destroyed (2) that once
cooked the whole consignment was cooled quickly and refrigerated as
soon as possible.

(ii)

The failure to use temperature probes when cooking raw meat.

(iii) The failure to devise or enforce separate cleaning schedules and
equipment for (a) the shop and @) the factory which would have reduced
the risk of surfaces being contaminated and to ensure that all staff were
given adequate hygiene training.

(iv) The failme to separate completely within the premises the processes
relating to (a) raw meat and (b) cooked meat and in particular to have
provided separate knives etc, tables, scales and a vacuum packer for each
of these separate processes.
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(v)

The failure to provide a clear management structure and adequate
supervision to enforce these safety measures.

(b)

Defects in the system of local authority inspections

The failure on the part of EHOs prior to the outbreak to identify the food safety
hazards inherent in the practices carried out within Barrs’ premises and in
particular in relation to the failures identified at (a)(i)-(v) above.
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6.

Any other facts which are relevant to the circumstances of the death - section 6.(Ne)

I have to confess that I have a certain difficulty in understanding precisely what the
draftsman had in mind in regard to paragraph (e). It will be noted that the facts called
for are those relevant to the circumstances of the death and there is no mention of the
accident, if any, unlike the references in paragraphs (a)-(d). But I think the wording
harps back to the opening lines of section 6.-(1) which calls for a determination
“setting out the following circumstances of the death” again without reference to the
accident. The view which I take is that the intention of this paragraph is to highlight
relevant issues which have emerged in the course of the Inquiry but which do not fit
neatly into any one of the specific paragraphs.

The Act does not call upon me to make recommendations, but I have appended the
recommendations of the Pennington Group which have been accepted and are being
acted upon by the Government and to which Professor Pennington referred when he
gave evidence. I feel constrained to add to what is said that I cannot see how the new
risk assessment system will work unless the proprietor of the business or his hygiene
consultant commits their thoughts to paper. It is very difficult to imagine how an

EH0 would set about an audit of the proprietor’s thinking. At least in premises of
any complexity there would have to be resort to writing.

I have also appended (Appendix 2) the recommendations proposed by Mr Santoni
who appeared on behalf of the representatives of Alexander Gardiner. Again I do so
since there is no specific provision that I myself make recommendations. The time
and thought which Mr Santoni has devoted to the issues raised and his sincerity and
integrity in this whole matter will I think have been apparent to everyone who
attended this Inquky. Some of the recommendations which he makes have not been
costed, some have not been commented upon by witnesses and their effectiveness has
not been put to the test. But I think it is right that they should be available for
consideration by those responsible for legislation and for good practice in this field.
A
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Perhaps we need to start by knowing what incidence of E-coli 0 157 is in the
population at any one time and how great and how small is the risk of a serious
infection developing. The medical records of those involved in this outbreak may
provide more clues as to vulnerability.

The Pennington recommendations when implemented along with the establishment
of the Food Standards Agency should reduce the risk of another tragedy of similar
size, but unless the lessons are learned by everyone in the butchery trade - and indeed
by every person with responsibility for handling raw meat and cooking it - the safety
of the meat served on the plate, as it were: cannot be guaranteed. The suggestions for
sanitising carcasses at the abattoir will hopefully be developed. That really is the key
to producing meat safe from this organism. The next step is the cook. The incidence
and increasing prevalence of this vicious organism may mean that the awareness of
the public and of the butchery trade needs to be raised even higher. Unless safe
cooking methods are universally adopted and strict controls are in place to prevent
cross-contamination after cooking then it could happen again. The use of temperature
probes should be encouraged in the home as well as premises in which cookin,0 on a
larger scale takes place. It may be that those who design cookers may come up with
technology which makes compliance with safe cooking both easier and more full

proof

But first there may need to be further experiment to test the kill rate of the

outbreak strain. The apparent survival of this organism through three different heat
processes - I include the Manse - is a matter of concern.
Reverting to the butcher. Once he has joints of cold meat in his premises which may
have come from various sources the present practice is either to slice what the
customer requires in his presence, which involves changing over joints on the slicing
machine without intermediate cleaning then it is obvious that it requires only one
joint to be affected for all the other cold cooked joints subjected to the slicing
machine to become cross-contaminated and this in fact is most likely what happened
in the premises of Scotmid, Kilsyth Road, Haggs. The practice adopted there of
cutting slices of the different cold meats available and arranging them on a single
platter in order to save time when customers make their choice is a practice, which

@
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may well be commonplace, but which again means that if one batch of meat is
contaminated it will have the potential to contaminate the remainder. It may be that
thought will require to be given to pre-slicing and pre-vacuum packing cold cooked
meat products which will be sold unopened to the customer. This would undoubtedly
have an effect upon cost and choice but it will at least enable the product to be
labelled with the name of the proprietor of the premises responsible for its production

and a sell by date. This information would not only prevent the sale of old stock, but
it would also identify the product should r e d be required. One of the anxious facts
to come out of this Inquiry is that even when premises are identified as being the
focal point of a food scare the person in the domestic kitchen with cold meat in the
fridge or freezer may have no idea whether the health warning helpfully broadcast or
published by the media has any application to the meat about to be consumed. In this
case Bans sold to a distributor who sold to a roundsman who might well have sold to
the butcher across the road who would, as the facts stood in this case, have no idea
that he was selling Barrs’ meat nor would his customers. It may be thought that that
is not a satisfactory state of affairs. The Pennington Report recommends registration

of butchers who also cook. It may be that there is need to go that one step further and
ban cooking unless it takes place in premises which are entireIy separate and where at
the point of sale there is a total separation of staff and equipment.
It is essential in my view that as soon as there is reasonable suspicion - which may
fall well short of scientific proof

-

that food premises are involved in a serious

outbreak that the utmost priority is given to the recall of unconsuned produce and
that this should not be confined to commercial premises. The Inquiry will I am sure
have served to dispel any notion that cold meat which is purchased by the housewife

is necessarily for immediate consumption and that k m a y be stored in the fiidge or
freezer for some considerable time. It is therefore worthwhile taking every step to
alert customers domestic as well as trade when an outbreak occurs. Time is clearly of
the essence of the operation.

Revision of the Guidance on the Investigation and Control of Outbreak and Food
Born Disease in Scotland is at present being undertaken by the Scottish Office and if
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full account is taken of the shortcomings which have been disclosed by this Inquiry
that will be a significant step forward.

Those whose responsibility it is for the final revision will no doubt consider the
appropriate size and composition of the OCT. It did occur to me listening to the
evidence of the meetings in this case both in Lanarkshire and Falkirk that a very
small team would be preferable. The meetings would I think be much shorter, the
decision making much improved and above all it would release essential personnel to
do the actual work of containing the outbreak. The minutes must be accurate and
must be produced in their final form as soon as possible after the meeting and
certainly by the time of the following meeting. Immediately after a meeting written
action points should be produced and distributed and these should set out the broad

aims of the outbreak control team and the importance of preventing additional
victims rather than investigating what has gone before: except insofar as this may be
necessary to confirrn the hypothesis regarding the premises responsible.

I feel constrained to say also that having heard the evidence relating to this outbreak
it will not be every authority that will have the good fortune to have key personal

with the necessary vision and drive to lead their staff, to get the priorities right and to
see to it that goals are achieved without delay. Scotland is geographically compact,
with the obvious exception of the Highlands and Islands, and it may be that a
centrally held team of two or three well qualified persons with the personality,
knowledge, expertise and experience required couId be formed who could be
despatched on behalf of central Government or COSLA to any area in which a
serious outbreak occurs of some scale and involving an organism which is life
threatening. This core group, which would still be dependent on local experience,
could be given all the powers required in relation to the closure etc of premises and
would have authority to cross borders where, as here, the supply of contaminated
food was not confined to the geographical boundaries of a single authority. If that
suggestion does not find favour then at least the Guidance should make it clear what
the respective functions are of the public health department on the one hand and the
protective services on the other. It is essential that an OCT has a chainnan who can if
h
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necessary give directions and if need be over-rule the other disciplines. There has to
be someone in overall charge and vested with all the necessary powers to control the
outbreak.

The Inquiry did hear evidence about the emergency provisions for closing premises
and withdrawing products and an interesting suggestion was made by counsel for
Falkirk District Council that the Environmental Health Department should be given
power to close a business for a very limited period provided there was prima facie
evidence to justify intervention and that no compensation should be payable even if it
transpired that a mistake had been made provided there had been reasonable cause
and the officer in question had acted in good faith. For myself I would not favour

this proposal. I consider the existing legislation to be sufEcient provided my
understanding of the law is correct, namely, that the standard of proof which the local
authority has to meet is the balance of probabilities rather than the criminal standard
of proof beyond reasonable doubt (cf Pennington) far less mathematical or scientific
certainty. Scottish Office has already amended the relevant Code of Practice dealing
with the emergency provisions to take account of the point of syntax upon which
MrBryceland sought to found and which he thought would have prevented him
closing Barrs’ premises even if he had wished to do so.

Whether in fact he

interpreted this provision on the doorstep, as it were, on 22ndNovember or has
applied it retrospectively I would not know. In any event it is now been made clear
that if there is an imminent risk of injury to health because of a serious breach of
regulations or because the premises are involved with an outbreak of food poisoning
then an emergency prohibition order can be justified. I do not think any further
power is required. A reduced power of the kind proposed might be used too often as
a matter of course, and several premises might be closed in succession if in the course
of managing an outbreak the finger of suspicion altered course. This would I think
undermine public confidence in the authority’s ability to deal with the situation.
Furthermore there has to be responsibility conjoined with power. The closure of a
business is a very serious step and if taken unnecessarily even for three days can
inflict, I would imagine, immense financial harm on the proprietor. However if my
thought about a national mobile team were eventually to find favour t&y would have
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the power and they would have the responsibility for its exercise. In a serious
outbreak of this kind they would look to Central Government for any compensation
to be paid for the unjustified closure of food premises, particularly where, as here, the
outbreak is not confined to a single local authority area.

There is a potential problem where you have an EH0 who does not want to be held to
account if his decision is challenged and his employing authority has to meet a bill
for compensation.

The temptation to seek a voluntary agreement in these

circumstances is attractive.

I think that there is considerable merit in the voluntary agreement and I think its use
could be justified in the circumstances of this particular outbreak. But it is essential
that the parties to it should know precisely what the terms of the agreement are and
this requires that they should be written down and signed on behalf of both parties.

There should also be a check to see that its terms have been implemented not
necessarily because there is a lack of trust, but simply because mistakes do occur. If
the Cascade Bar episode was a mistake it was a typical example of what can happen.
But although an agreement not to sell limited lines of produce has its place the
benefits of closure should not be overlooked when the outbreak is a serious one. It
has the benefit of certainty and prevents any risk of contaminated food leaving the
premises. It releases the energies of the proprietor and staff to be harnessed by the

EH0 to assist in curtailing the damage which the outbreak has the potential to inflict.

I have in mind particularly the tracing of food is yet to be consumed.
The United Kingdom Government may require to look again at the regulations which
it has promulgated in response to EEC directives and the Guidance Notes which seek

to explain these regulations.

There is evidence of a significant drift from the

exemption provisions in the Council Directive 92/5/EEC of 10 February 1992 to the
exemption provisions in the Meat Products (Hygiene) Regulations 1994.

The

Guidance issued thereafter served only to add further confusion tonan already obscure
issue.
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In conclusion I wish again to emphasise the immense amount of very effective work
undertaken instantly by Dr Liddell followed by Dr Ahmed and his team at the initial
stages of this outbreak. Although criticisms have been made of the work of the

EHOs in the employment of North Lanarkshire Council there can be no doubting that
certain of their number worked very hard and in circumstances which were difficult.
Their achievements might have been greater if the aims and objects of the campaign
in which they were involved had been spelt out more clearly from the outset. The
hospital staff at every level and the doctors and others in the community responded to
the challenges presented. It has to be borne in mind that although this Inquiry has by
defLnition focused on the fatal cases there were hundreds of others affected who have
fortunately survived but who had to be treated some in the community, many in
hospital. In a few areas lessons have no doubt been learned. It would be wise to have
someone whose function it is to satisfy the media. It would be wise to have a central
information desk which could supply relatives with up to date and accurate
information. It would be wise to review how to treat items of clothing belonging to a
patient which might be contaminated before returning them to relatives. It would be

wise to insist that in all patients exhibiting bloody diarrhoea a sample is taken and
analysed and a blood sample as well. It would be wise for general practitioners also
to devise a simple fluid alert which relatives can maintain to prevent dehydration. It
would be wise for hospitals to agree what steps it is necessary to take to avoid
secondary infection. I refer to the very different practices adopted at Law Hospital as
opposed to Monklands which confused relatives of patients who were transferred

from one regime to another. Doctors and nurses know that in the modem climate
they w
ill never succeed in satisfying the ever increasing demands made upon them by
members of the public. These demands are not always fair, realistic or unselfish
particularly when there is a crisis. At least the medical teams can take comfort from
the many relatives who did express their sincere gratitude for all that was done for
those that they loved and lost in the tragic events which the Inquiry has reviewed.

Airdrie:[@August

1998
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APPENDIX 1

SUMMARY OF RECOiMMENDATIONS OF THE W N N I N G T O N GROUP
(References to Chapter nuiiibers are rekrences to the Chapters in their Iceport)
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16. In relation to the physicai separation recIriirenicnts of1iccnsing:a. Tlicrc s ~ i o i i ~lie
d separation, in storagc, pro~iuction,saic anti display, ~)ctwCctiraw mcat :ind unwr:ippc(l
cooked meat/nieat products and other ready to eat l'oods. Tliis sliould incIntIc the USL' ol'scparate rel'rigcrators
and production equipnicn t, utensils aiid whcrcvcr possil)le, stafb
b. Where the use of separate staff cannot be achieved, alternative standards (such as the completion and
iniplementation by the operator of a IiACCI' or tlic provisioii and use of additioiial l'acilitics eg for Iiaiid
washing in tlie serving area) niiglit be regarded as suflicicnt to pci-mit tlie award of a licence;
c. Wlicre neither a. nor b. above c m be achieved, tlie premiscs concerned sliould not be pcrtiiitted to sell both
raw and unnrapped cookcd tiieat/cooked nicat products (altliough they may be permitted to sell pre-wrapped
cooI<ed/rc:iciy to e:lt 111c:1tprotlIlcls p ~ p ; l r c dclsc~vlicrcillit1 b t ~ ~ gt in
l i l'or tIi;\t p~rl)osc).(I':IIx 7.35)

-

Chapter 8 Point of Consumption
17. Food hygiene training should be provided wherever possible within tlic primary and secondary scliool
curriculum. (Para 8.7)
18. Guidance and education about food liaiidling and liygicnc should bc included in all food and catcring education
iintl training courses ant1 should be rcinforced tlirougli periodic advertising ant1 awarciicss initiatives. (Para 8.7)
19. Steps should be takcii by local autliorilies to ciicouriige tlie adoption ol' HACCP priiiciples in non-registered
premises wl~ei-ctiicrc is catering ror L'unctions for groups o f people involving 11112 scrviiig of iiiorc tliaii just tea,
coffee and confectioncry goods. (I'ara 8.7)
20. Employers slioiild ciisiirc that food Iiaiidlers, i n piirtic11l:lr those working with vulncr;il)ic groops :intl/or in
sensitive areas siicli as nursing lio~ncsand day-ciirc centres, arc aware of and iniplcnicnt good hygiene practicc.
Tliey should be trained in food hygiene at least to tlic Ixisic arid prcfeia1)ly intcrniecliatc lcvcl. par;^ 8.7)
'

*

-

Chapter 9 Enforcement
21. The Government should give a clear policy icad on the need for tlic enforccnicnt of food safety measures aiid tlie
accelerated implementation of HACCP. (Para 9.16 )
22. The Government and local authorities sltould ensure tliat lliere are available suitable and adequate
Environmental Health Officer skills and resources to address enforcement and educationlawareness issues.
(Para 9.16)
23. TIic Govcriimeiit should consider earniarlting local autliority funds for these purposes. (Para 9.16)
ofliccr, with nppropri;rtc training, cxperiencc aiid
24. 1,ocnl aotlioritics slioultl tlcsignalc an environnient;il I~c:~lll~
expertise, to liead food safety witliiti tile authority. (Para 9.16)

-

'

Chapter 10 Surveillance
25. The Scottish Office Department of Health sliould take steps to improve the iiiiplcnientation aiid nioiiitoring of tlie
recommendations from the Advisory Committee on the Microbiological Safety of Food (ACMSF) and this Group
on laboratory testing of stool specimens. (Para 10.20)
26. In discussion with relevant professional groups, a standard case definition and a standard protocol should be
agreed for testing and defining clinical cases of infection with E.coZi 0157 and their use promoted in ail suspected
Exofi 0157 food poisoning investigations. (Para 10.20)
27. On completion of investigations, it should bc the responsibility of tlie Consultant in Public Health Medicine
(CPHM)to provide the Scottish Centre for Infection and Enviroiiinciital IIcalth (SCIEH) with a miiiinium data
sct (in the form of a stanclartl proforina) for all general outbrealts of infectious intcstirial disease, including food
poisoning. ( P m i 10.22)
28. For large (or otlicrwise sigiiificant) oull)rcalcs ii riill, writtcii rcporl slioiiltl Iw coinplctecl mid consicleratioii givcii
to its publication. Copies of written reports sliould go to SCIEI-I. (Para 10.22)
29. In particular, there should be written, and published, a full report of thc Central Scotland out1)reak. (Para 10.22)

-

Chapter 11 Research
30. Any further proposals for research related to E.coZi 0157 should be subject to normal processes for funding
consideration and pecr review, Iiut with appropriate wcight given to the threat the organism reprcsents to public
health. (Para 11.15)
Chapter 12 - Handling and Control of 0utl)reaks
31. Health nonrds and local autlioritics should cnsltrc that designated medical officers (DMOs) have adequatc time
and opportunity to contribute, with their environmental health officer colleagues, to tlie public IieaItli activities of
local authorities; and they should be expected to report on their work as DMOs at least annually to both the
relevant Coiiticil committees and tlic I-Icaltli 13oard. (Para 12.12)
32. Local autjioritics and I3ealtli I3onrds sliould ensurc tlic avaiiahility of adequate numbers of personnel with
npproprj;itc sItilIs in puI)Iic ]ie:rItIi mctlicinc and cnviroiimcntal I i ~ ~ i l t ltogcllicr
i,
with tlic laboratory filciiitics a ~ t d
rcsoiirccs they will require to iiieet tlicir obligations for diseasc control aiid cnvirorimcntal health. (Para 12.12)
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APPENDIX 2
Proposed Recommendations compiled by Mr Santoni, agent for the representatives of
the late Alexander Gardiner (1.3)

Medical

That G.P.’s be encouraged to collect diarrhoeal stool samples and submit these for
analysis to enable a better background picture of the extent of diarrhoea1 and E. Coli

0157 infections to be maintained ( per Simmons R.3.2.)
That in all cases of bloody diarrhoea that stool samples are taken and submitted for
urgent analysis. That blood samples are also taken and sent for analysis. These would
help the early detection of E. Coli 0157 infection and fiom the blood sample a base
line from which analysis and prospective problems and treatment can be measured
from.
That G.P.’s be asked to advise patients with diarrhoeal illness to try and maintain
some paper record of fluid intake and urine output, in particular, in respect of cases of

E. Coli 0157 infection to assist in the early detection of H.U.S.
That a specialist team of Doctors for each Health Authority, from each relevant
discipline, Paediatrics, Geriatrics, Urology, Haematology, Gastroenterology and
Physicians be composed to be made available for expert advice or treatment in food
poisoning related cases, in particular, E. Coli 0157. There seems little doubt that the
incidence of E. Coli 0157 is rising as other E Coli 0157 food poisoning outbreaks
have occurred regularly since the Central Scotland outbreak.
That a central library of articles on food poisoning, food poisoning related illnesses
and treatment comprising the American, British and Canadian Research Papers be
established and updated to be available as necessary to avoid undue repetition of
research or reliance on outdated reports. Government agencies should distribute
abstracts and reports to local health and Local Authorities as a matter of routine and
not rely upon them to compile their own databases.
That G.P.’s and Hospital Doctors be alerted to the dangers of wrong diagnosis of E.
Coli 0 157 and other related food poisoning, for example, bleeding piles and the
dangers these pose to patients.
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That previous recommendations in regard to the study of H.U.S.
and T.T.P. ( S i m o n s
R2.2 etc.) and E. Coli 0157 related illnesses and conditions should be taken up and
the research information circulated to all relevant persons.
That in food poisoning outbreaks, a Central Information Officer should be appointed
and available to communicate with relatives and to act as a liaison between Doctors
and relatives. That those affected be given confirmation of their test results in writing
with an explanation of their significance.
That patients and relatives be directed to independent organisations such as
Haemolytic Uraemic Syndrome Help for post infection support and help by Hospitals
and Doctors.

2.

Microbiological and Scientific

That the suggested topics for research as contained in p.56 of the Pennington Group
Report should be adopted as recommendations.
That the Dynabead I.M.S. test should be the standard reference test throughout all
Scottish Laboratories to provide consistent results and diagnosis throughout the
country.

3.

EpidemioIogical

That in the completion of epidemiological reports, reporting of the incidence of
background strains which may affect the conclusions should be a mandatory inclusion.
That in epidemiological reports, consideration of the presently available research and
published data from North America, Europe and the U.K. bearing on, for example, the
number of persons contracting E. Coli 0157 but not displaying either symptoms or
bloody diarrhoea or producing positive serology should be mandatorily included. This
research information is freely available from, for example, the Centre for Disease
Control in Atlanta and would assist in providing reports which have greater accuracy
and comprehension among non medical observers.
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Environmental Health Officers & Food Saftey

Noting the poor quality of the investigations into the present outbreak,
that an urgent review be commissioned into the general quality of food- poisoning

investigations, with a view to considering inter alia whether specialist team of
investigators - on a regional basis - should be set up to support local authorities.
Notwithstanding the above, that immediate consideration should be given
to provision for the independent, routine audit of local authorities’ food poisoning
investigations, to assist in identifylng and promulgating best practice, to ensure
consistent and reliable investigation.
That local authorities should be reminded of the obligations under the
Food Safety Act Code of Practice No 9, to identify potentially high risk premises
within their area and have these monitored only by an experienced or specialist EH0 or other officers in that area of risk. All new premises food should be regarded as high

risk and inspected firstly by an appropriate officer. Any significant alteration of the
layout or design of premises should be similarly treated.

Consideration should be given to revision of Code of Practice No.9 to advise
inspectors that the inspection intervals set by the Code of Practice” should be regarded
as an absolute minimum, but should not preclude more frequent inspections. If, in the
judgement of the inspecting officer, the premises presents a complex wolkflow which
might give rise to a serious risk if appropriate precautions were not taken, or where
changes in throughpudmethod of working might increase risks, more frequent
inspections should be considered.

In view of the contrast between local authority inspections and that carried out by the
consultant retained by Barr’s insurers, local authorities might be encouraged to
recognise formally the role (and vaiue) of food safety consultants, to which effect the
“risk assessment” scheme in Code of Practice No.9 might be revised to take into
account external inspections in assessing risk, allowing official inspection frequency
to be reduced where satisfactory arrangements for such inspections are in place.
However, to ensure the adequacy and competence of external inspections, the output
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(reports) of any consultant should be made available to the local authority and there
should be some means of independently venfjiing the competence of consultants

-

with a means of disqualifying them if they are not performing adequately.

(f)

Inspection procedures require to be brought up to a common standard with
the emphasis on observation. Post qualifying training of EHO’s should be mandatory
to ensure consistency in quality, with specific emphasis on the teaching of inspection
techniques as a specific skill.

However, having regard to the conduct of the inspectors in North Lanarkshire
District Council, it must be questioned as to how, with four years of training, an
officer could not recognise basic defects or carry out a thorough inspection.
Therefore, consideration might be given there to a fundamental review of the
standards of E H 0 training in respect of food hygiene, with a view to determining
weaknesses and offering recommendations for improvement.

(g)

The quality of food safety inspection standards should be routinely
monitored by a senior officer, experienced in food safety, carrying out his own
inspections of a properly structured random sample of premises previously inspected
by EHOs or other officers, and comparing reports. Additionally, the regular review
and checking of th2t EHO’s work and reports other

than simply reacfing issued correspondence. This could be coupled along with a
proper system for evaluation of performance, with appropriate sanctions.

01)

Alternatively. or additionally, consideration might be given to an
independent audit service along the lines of say, The Schools’ Inspectorate or
Inspector of Prisons, Fire Service and Police etc., established to monitor local
authority environmental health departments to ensure the quality and standard of staff
and service. Having regard to the proposals for a Food Standards Agency, any such
monitoring should not be carried out by the Agency, which itself will bear some
responsibility for achievinghmprovhg food safety standards
and will thus not be in a position to c

q out wholly objective auditing.
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(i)

In view of the perceived crucial role of HACCP - and its role in this
outbreak - a review should be considered to evaluate fully the application of the
system to butchers’ premises, taking into account the implications for enforcement
and the professional requirements for EHOs and other officers undertaking the
monitoring of HACCP systems. That as part of the continuing training and
professional development of EHO’s, the changing patterns,
interpretation, deployment and implementation of HACCP should form a
fundamental part.

5.

General Handling of Suspected Food Poisoning Outbreaks

(a)

Notwithstanding the provision of any specialist, regional support teams,
local authorities should ensure that a number of officers in their district are specially
trained in food poisoning investigation techniques, with particular emphasis on postoutbreak premises/procedures inspections; interview techniques and the use and
interpretation of forensic (microbiological etc.,) examinations. .Tothat effect,
consideration might be given to the establishment of a specific, post graduate
qualification in the investigation of food poisoning.

(b)

Where investigations of premises suspected of being involved in a food poisoning
outbreak are commenced (or are about to be commenced), and it is suspected or there
are reasonable grounds for suspecting - that there is a risk of further illness arising
from the activities of the premises, or where continuance of operations would
materially interfere with the conduct of an investigation, owners/operators should be
encouraged to agree to voluntarily closure for 24 hours (of the whole or relevant part
of the operation) or for such longer periods as is necessary to enable: (1) an
immediate and thorough inspection of the
premises; (2) the checking, labelling and removal or storage of any possible suspected
contaminated food.
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To facilitate the rapid and effective response by local authorities to actual or
suspected food poisoning outbreaks emanating from commercial premises, accurate
and comprehensive premises files should be maintained - in a readily transportable
form encompassing details of the type, scale and conduct of operations in those
premises, for immediate reference by any officers involved in the investigation or
control of those outbreaks. Any such file should include a plan of the premises or
plans showing the flow or flows of work and operations. Emergency arrangements
should be in place to permit immediate access to these records at any time, including
when local authority premises are not staffed.

Where instructions are given, or requests made, to the proprietor of commercial
premises (or his agent), in respect of the conduct of operations of the continuance or
cessation of business, with or without any undertakings sought from andor given by
the proprietor or his agent, a written minute should be kept of any such instructions,
requests or undertakings, signed by both the proprietor (or his agent) and the
responsible persons representing the local authority. Any such a minute should be
prepared at the time, even if in handwriting, and presented immediately, at the time
requests are made andor instructions given.

Where, in the context of an investigation of food poisoning, formal (i.e., written)
instructions are given by a properly authorised officer of the local authority as to the
conduct of operations in any premises - with a view to facilitating an investigation or
preventing further or any illness - any failure of the proprietor (or his agent) to
observe those instructions should potentially be considered a criminal offence such as
an obstruction of justice or attempting to
pervert the course of justice.
At the conclusion of any food poisoning outbreak investigation, a local
authority should prepare a comprehensive report of its actions and the outcome of its
investigation, which after any amendments or omissions necessary to protect patient
confdentiality should be freely available to all those with an interest in the outcome
(sufferers, relatives, proprietors of food businesses investigated, etc.).
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Should the recommendation for an independent team of investigators etc.,
not be taken up, then, any person having an interest in the outcome of an investigation
(sufferers, relatives, etc) who has cause to believe that a local authority or one of its
employees may have caused or contributed to the outbreak by failure to discharge
their duties properly, may complain to the local authority, which shall appoint an
senior officer from an adjacent authority to prepare an independent report on that
authority’s actions. This would be used for the independent audit previously referred
to and to enable lessons to be learned.

(i)To aid investigations and the clarity of reporting, the government is
urged to issue a s a matter of urgency, a standard glossary of terms to be used in
conjunction with investigations. Terms such as “source; “vehicle of infection”;
“focus”; “vehicle of contamination”; and “cause” could usefully be defined.

