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Purpose 

This report informs members of a Civil Sanctions Pilot being run by the Department for 
Business, Innovations & Skills (BIS), and seeks Committee agreement for participation in 
this exercise by the Council’s Trading Standards Service. 

Background 

The 2006 Macrory report for the UK Government identified a set of sanctioning tools that 
could be used effectively, fairly and proportionately by regulators and those enforcing 
regulations in situations of regulatory non-compliance. The 2008 Regulatory 
Enforcement & Sanctions Act introduced a framework for powers to impose civil (or 
administrative) sanctions as an alternative to criminal prosecutions for use in a wide range 
of circumstances. In order to test the use of these powers in relation to consumer 
protection, BIS proposed a pilot of the sanctions in their July 2009 Consumer White 
Paper “A better deal for consumers”. 

For many breaches of consumer protection law the main formal sanction is criminal 
prosecution of the trader by an enforcer such as the Office of Fair Trading (OFT) or a 
Trading Standards Service, however, civil sanctions provide an alternative to criminal 
prosecution in appropriate cases and also provide a possible route for restitution for 
consumers who have lost out as a result of certain infringements. 

The Pilot programme will be set up by Statutory Instruments expected to be laid in early 201 1 
and will cover a number of local authority Trading Standards Services and the OFT. This will 
provide these enforcers with powers to use civil sanctions based on provisions in Part 3 of 
the Regulatory Enforcement and Sanctions Act for offences under the Consumer Protection 
from unfair Trading Regulations 2008, the General Product Safety Regulations 2005 and the 
Weights and Measures Act 1985. 

Proposal 

In 2010 the Council’s Trading Standards Service was invited to express an interest in 
participating in the pilot programme and the Trading Standards Manager has attended a 
workshop run by the Local Better Regulation Office (LBRO) who are advising BIS on the 
project. If accepted, the Council will be one of 15 enforcing authorities along with the OFT 
who will take part in the programme which is due to start in April 201 1 and run for 2 years. It 
is thought that the availability of the sanction powers to the Trading Standards service will be 
a useful additional measure for dealing with businesses that fail to comply with the 
requirements of legislation and for protecting the interests of consumers within North 
Lanarkshire. 



3.2 The use of civil sanctions powers by the Trading Standards service will be a significant 
change in enforcement practice as the sanctions can be imposed without recourse to the 
Court system. In order to be able to use the powers, the Service will have to demonstrate 
that its enforcement practices are in line with the principles of good regulation based on the 
requirements of the Regulators Compliance Code. A separate report on the Regulators 
Compliance Code and the Protective Services Enforcement Policy will be made to the 
Environmental Services Committee. 

3.3 The powers in the pilot are Enforcement Undertakings, Fixed Monetary Penalties, 
Discretionary Requirements (which include Variable Monetary Penalties, Restoration 
Notices and Compliance Notices) and Stop Notices. It is expected that in most cases, 
compliance with the law by the trader along with restoration for consumers who have 
suffered loss can be achieved on a voluntary basis. However if this is not possible then 
more formal use of the sanction powers can be made. 

3.4 Fixed Monetary Penalties are financial penalties of relatively low amounts of up to E 3,000 
for relatively minor cases of non-compliance. Variable monetary penalties are for more 
serious matters, and it is proposed that the penalty available will be a maximum of f500,000 
or 1% of the individual business outlet turnover whichever is the lesser. A Compliance or 
Restoration Notice can be given to a trader requiring action to ensure that an offence does 
not continue or recur, or the restoration of the position had the offence not occurred. A Stop 
Notice will require a trader to cease or refrain from a particular activity and can only be used 
to prevent serious harm to consumers. 

3.5 In order to allow a trader the opportunity to make representations a notice of intent must be 
served before the imposition of a sanction except where a voluntary undertaking is provided 
or in the case of a Stop Notice. Where a civil sanction is imposed the trader will generally 
have a right of appeal to the First Tier Tribunal. This tribunal is an independent, impartial 
decision making body. It may vary, quash or confirm any outcome depending on the facts of 
the case and may also suspend a Stop Notice. If a Stop Notice has wrongly been imposed 
then the trader may be able to claim compensation. 

3.6 The calculation of any monetary penalty will take into account the seriousness, impact, 
duration and a number of other issues relevant to the non-compliance. As an enforcing 
authority the Council will be able to recover enforcement and investigation costs including 
administrative and legal costs, as part of the imposition of the civil sanction. Any money from 
the penalties collected by the Council will be paid into the Consolidated Fund and cannot be 
retained or spent. Any unpaid penalties or other sums will have to be pursued through the 
courts. 

4. Financial Implications 

4.1 The availability and use of civil sanction powers is cost recoverable and is seen in the main 
as an alternative to existing criminal enforcement action, for which there is no provision to 
seek recovery of investigation and other costs. There are no additional financial implications 
arising from this proposal. 

5. Corporate Considerations 

The Head of Legal Services has been consulted in the preparation of this report due to the 
potential for both court action to recover unpaid monetary penalties and for the provision of 
legal advice where appropriate. 



+ 

6. Recommendation 

6.1 The Committee are asked to have regard to the contents of this report and to approve the 
participation by the Trading Standards Service in the BIS Civil Sanctions Pilot programme 
commencing in April 201 1. 

CRAWFORD MORGAN 
Head of Protective Services 
Local Government Access to Information Act: For further information please contact David 
Roderick on 01236 616415. 


