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Purpose of Report 

The report advises the Committee of investigation by the Scottish Public Services 
Ombudsman of a complaint alleging 

(a) that the Council failed to acknowledge the dreadful living conditions Ms C had to 
endure and the damage caused to her home; 

and 

(b) that the Council failed to acknowledge the assurances made to Ms C that her Right 
to Buy discount would be unaffected. 

The report advises, also, of receipt of a report by the Scottish Public Services 
Ombudsman in which she upholds the second of those grounds of complaint. A copy of 
the Ombudsman’s report has been deposited and may be inspected in the members’ 
library. 

The report further submits observations on the ground of complaint upheld by the Scottish 
Public Services Ombudsman and makes recommendations. 

Background 

Ms C, the tenant of a North Lanarkshire Council house, during the early part of 2003 
complained of a defect. After full investigation the Council carried out significant remedial 
works which, it is understood, have been totally effective in curing that defect. That 
notwithstanding, Ms C indicated that her confidence in the house had been “shattered” 
and, after consideration, the Council agreed that she be rehoused. An offer of tenancy of 
another house was made to and accepted by Ms C on 26 April 2004. 

Ms C alleges that, before moving, she had asked what would happen to her Right to Buy 
discount - and that she was told that it would remain unchanged. Ms C further alleged 
that, in March 2004, when enquiring about the house she now occupies, she specifically 
enquired about the Right to Buy discount and was told that it would be unchanged. The 
Council has - and had at the material time - implemented procedures to apply in the case 
of transfer of tenancy. Those procedures require reference to the Right to Buy and 
involve advice of the negative impact to a transferring tenant should he or she exercise 
that right in the future. Those procedures are supported by guiding documents used by all 
housing officers in sign-up procedures and those documents, also, refer to the Right to 
Buy. The formal offer of the tenancy issued to Ms C on 26 April 2004 made specific 
reference to the modernised Right to Buy and advised Ms C to seek legal advice. This is 
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inconsistent with Ms C’s allegations and, given that, it is difficult to accept that the 
complainer’s recollection of events in this respect is in any way accurate or that the 
complainer was in any way misled. 

The Ombudsman, having considered the matter, accepts the Council’s conclusion that the 
circumstances surrounding Ms C’s move were not such as to allow her to retain her Right 
to Buy discount. The Ombudsman records, also, that while there is a difference of view 
between Ms C and the Council about whether she was given assurance about her Right 
to Buy entitlement and the underlying issue about consequent changes to her rights and 
how modernised Right to Buy affected those rights, on the day she signed for the tenancy 
of the property she now occupies Ms C was told that the modernised Right to Buy would 
apply. While accepting that Ms C was provided with this information, the Ombudsman 
has expressed the view that provision of information on 26 April did not give Ms C 
sufficient time to consider or seek advice on the implications. On that basis - and not on 
the basis of any finding that any assurance had been given to Ms C - the Ombudsman 
has decided to uphold the complaint that “the Council failed to acknowledge the 
assurances made to her that her Right to Buy discount would be unaffected”. 

2.4 By way of comment, against the background of the Ombudsman’s findings, it is difficult to 
see the basis for that conclusion. 

3. Ombudsman’s Re com me ndat i ons 

3.1 The recommendations made by the Ombudsman in this case are as follows: 

. In the event of Ms C seeking to buy her house the Council allow her to do so on 
terms equivalent to those which would have applied had she retained her Right to 
Buy discount; 

and 

. The Council ensure that a process is in place to provide tenants with written advice, 
in advance of any new tenancy of possible changes to their Right to Buy. 

3.2 The power of the local authority to sell Council houses to sitting tenants at a discount is 
statutory - and is, accordingly, governed by the statutory conditions and limitations. The 
circumstances surrounding Ms C’s transfer of tenancy are not such as to allow her to 
retain the Right to Buy discount to which she was previously entitled - and this is 
accepted by the Ombudsman. It is, accordingly, not possible for the Council to provide 
Ms C with a discount to which she has no statutory entitlement. 

3.3 The Council is entitled to sell property held within the Housing Revenue Account 
separately from the statutory scheme. If, however, the Council does so it must do so for a 
consideration that is the best that can reasonably be obtained. Only if the consent of 
Scottish Ministers is obtained under Section 74(2) of the Local Government (Scotland) Act 
1973 is it possible for the Council to dispose of property at less than the best price that 
can be reasonably obtained (the market value). 

4. Considerations 

4.1 Having regard to the foregoing factors there is considerable difficulty both with the 
Ombudsman’s conclusion and with her recommendation. The Council cannot conclude 
that Ms C was in any way misled, and the Council’s actions throughout have been entirely 
in accordance with the statutory scheme. 
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4.2 The Ombudsman system for local government has, however, been in place now for some 
30 years. For most of the time it has provided a valuable opportunity for people to raise 
with an independent office allegations of maladministration on the part of a local authority. 
More recently the Office of the Scottish Public Services Ombudsman has replaced the 
earlier arrangements and has extended the Ombudsman’s jurisdiction beyond 
maladministration to include service failure. 

4.3 It is important that the Council, as a public authority subject to the jurisdiction of the 
Ombudsman, affords respect to the work of the Ombudsman’s Office and seeks to 
support its work as part of the public sector. 

4.4 Given the grave misgivings over the Ombudsman’s report and the decision reached by 
the Ombudsman, however, consideration required to be given to the option to seek 
redress through the courts by way of an application for judicial review to the Court of 
Session to seek to set aside the Ombudsman’s conclusions, the more so as the 
recommendation made by the Ombudsman is ulfra vires the statutory scheme. Following 
consultation with the Convener, however, and bearing in mind the wider public benefit to 
be gained with acceptance of the jurisdiction of the Ombudsman even in circumstances in 
which the conclusions can be difficult to accept, the Ombudsman has been advised that 
the Council is prepared to undertake that, in the event of Ms C at any time in the future 
making an application to purchase the house she currently occupies, the Council will 
place the whole matter before Scottish Ministers and, in the event of the consent of 
Scottish Ministers being obtained in terms of Section 74 of the Local Government 
(Scotland) Act 1973, the Council will offer to dispose of that house to Ms C at a price 
equivalent to that which would have applied were the modernised Right to Buy provisions 
not applicable. Homologation of that action is sought. 

5. Recommendation 

5.1 It is recommended that the Committee 

(a) give consideration to the report issued by the Scottish Public Services Ombudsman 
and to the foregoing report; 

and 

(b) homologate the action taken in response to the Ombudsman’s recommendations. 

I Hea of Central Services /J 

Oinbudsnlan Report Right 10 Buy.doc 


