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2. 

Ref: MP/RS/MO'D 

2.1. 

2.1.1. 

2.1.2. 

2.1.3. 

1. Purpose of Report / Introduction 

The purpose of this report is to set out the current legal position relating to the replacement 
of fencing where owner occupiers adjoin council property. 

Background 

Legal Position Currently in Title Deeds 

The titles of owner occupiers who have purchased former Council houses under the 
Right to Buy Scheme are based on style or standard deeds. These deeds vary 
slightly depending on which pre local government reorganisation district the 
property is situated in. Although all style deeds specify that the maintenance of 
mutual fences is to be shared between adjoining proprietors, not all styles state that 
the fences between two plots are in fact mutual. It is possible that the line of the 
boundary could run on either side of the fence so that the whole fence is in one or 
other of the plots. Cartographic Services, however, have confirmed plans are 
invariably prepared so that the divisional boundary runs down the centre line of the 
fence with the result that the fence is common to both plots. It is likely therefore 
that unless there has been any alteration to the style or standard to suit the 
particular circumstances of an individual case, a divisional fence will be common 
and mutual. 

It should be noted that where a divisional fence separates two plots on which blocks 
of flatted dwellinghouses are erected, all proprietors of the flats may have a share of 
the fence, or alternatively, depending on the allocation of garden ground, only the 
owners of the land on either side of the fence may have a share. It is important 
therefore that the titles are checked to establish the position. 

At common law no maintenance work, alteration or replacement can be carried out 
to a fence without the agreement of all proprietors having a share in the fence. 
Should, however, a repair become necessary, any one proprietor has the right to 
carry out such repair without the prior consent of the adjoining proprietor or 
proprietors and recover a proportion of the cost from the other proprietor or 
proprietors. The question as to whether a repair is necessary depends on the 
circumstances but it is probable that there would have to be a serious risk of 
damage. At common law, unless the repair is essential (i.e. there is a serious risk 
of damage) the Council can only proceed with the repair and recover costs if the 
other proprietor or proprietors have agreed to the repair being carried out. 
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2.1.4. 

2.1 5. 

2.2. 

2.2.1. 

2.2.2. 

2.2.3. 

2.2.4. 

All style deeds specify that the maintenance of mutual fences is to be shared 
between adjoining proprietors and the ex Motherwell deeds specify that the 
standard of maintenance is to be good order and repair. The Title Conditions 
(Scotland) Act 2003 provides that the specifications made by the Council in the 
deeds are facility burdens in terms of the Act and are enforceable by the Council 
against the adjoining proprietor or proprietors or, indeed, by the adjoining proprietor 
or proprietors against the Council. Where the Council cannot obtain the agreement 
of an owner occupier or occupiers to proceed with a repair or replacement in 
compliance with the maintenance obligation contained within the facility burden, it 
has power to enforce the facility burden against such owner occupier or occupiers 
by court action. In seeking to enforce such burden, the Council would have to act 
reasonably and would not be in a position to carry out upgrading or any 
replacement for aesthetic or other purposes beyond what may properly be termed 
‘I maintenance” . 

Where the deeds contain a clause such as the “Motherwell clause”, the standard to 
which the fence must be repaired (good order and repair) is actually specified rather 
than there just being an obligation to maintain. If, in the case of a “Motherwell 
clause” the Council could show that the fence was not in a state of good order and 
repair, the Council could seek to enforce the title condition against the other 
proprietor or proprietors. The other proprietor or proprietors would have 
corresponding rights against the Council. In other deeds where the obligation is 
simply “to maintain”, it is arguable that this is perhaps a slightly lesser standard, 
perhaps “adequate” or satisfactory” rather then “good”, but this would be a matter 
for interpretation by the Court in the particular circumstances of the case. 

Housing (Scotland) Act 2006 

In terms of the Housing (Scotland) Act 2006, local authorities are to be granted a 
power to serve a maintenance order on the owners of the house where the house 
has not been, or is unlikely to be, maintained to a reasonable standard, or where 
any benefit arising from work carried out as a result of a work notice has been 
reduced or lost because of a lack of maintenance. 

Local authorities currently have powers to deal with houses which have fallen into a 
state of disrepair and the ethos of the 2006 Act is to ensure that houses within the 
authority’s area are prevented from falling into disrepair. The relevant provisions of 
the Act are not yet in force, however, they are likely to commence in 2009. There 
has been no guidance issued to date to assist local authorities in implementation of 
the relevant provisions of the Act. 

Although the term “house” is defined to include common facilities relating to the 
house which are, owned in common with others, and would include the garden, 
garage and out-buildings, an order imposing maintenance obligations solely in 
respect of a fence is unlikely to fall within the spirit of the legislation. It should be 
noted that the term “reasonable standard” will be subject to judicial examination. 

A maintenance order will require the owner occupier to prepare a maintenance plan 
for a period not exceeding five years and submit it to the Council. It will be open to 
the Council to modify or reject the plan and, in certain circumstances, to substitute 
the plan with one of its own. The plan will identify what maintenance is required to 
bring the house up to a reasonable standard, specify what steps are necessary to 
do this and set out a timescale for implementation, together with an estimate of the 
costs involved. A maintenance plan may be required from the owners of 2 or more 
houses where the owners are responsible for the maintenance of that part by virtue 
of a real burden (title obligation). 
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2.2.5. 

2.2.6. 

2.2.7. 

2.2.8. 

2.3. 

2.3.1. 

2.3.2. 

In limited circumstances and on the request of the other owners, the local authority 
will have the power to pay a ‘missing share’ of costs and it will also have the power 
to recover the costs through a repayment charge. There are currently no guidelines 
in relation to the conditions which require to be met, however, for the reasons set 
out above it is unlikely that this power would be considered appropriate in the 
context of fencing repairs. 

The Act imposes various obligations on local authorities and the Council will be 
responsible for determining the requirements set out in the plan based on the 
circumstances of each individual house, in addition to assessing and drafting 
maintenance plans. Furthermore, the Council will be responsible for the registration 
and revocation of the order or plan in the appropriate land register in addition to 
providing advice and assistance to owners when the plans are being implemented. 

Clearly, it will be necessary to consider the circumstances in which the powers in 
terms of the 2006 Act could be utilised effectively. Firstly it will be necessary to 
examine the relevant title deeds to establish whether the owner has an obligation to 
maintain the fence and in circumstances where the Council has the power to 
enforce a facility burden against the owner it is likely to be more appropriate to do 
so through court action. 

Where there is no facility burden the 2006 Act could be used to ensure that fences 
are maintained to a ‘reasonable standard.’ However, given that the Act can be 
used to impose maintenance, rather than improvement obligations upon proprietors, 
whether this will extend to the replacement of fences will require to be determined 
according to individual cases and will be subject to judicial interpretation. In 
discharging its functions under the Act, the Council will require to have regard to the 
guidance issued by the Scottish Ministers. It is anticipated that the guidance for 
local authorities will be issued in January or February 2009 and the provisions of 
the Act relating to maintenance are likely to come into force in April 2009. In certain 
circumstances the Council will be able to take steps to ensure that the maintenance 
plan is implemented and recover the costs of doing so, however, the conditions 
which will require to be met in those circumstances have yet to be determined by 
Scottish Ministers. The cost implications and resources involved in administering 
maintenance orders and plans made under the Act must also be considered. 

Use of Inhibition Orders 

Inhibition is one type of diligence that is available to a creditor to secure payment of 
a debt. The inhibition may be granted by the court following certain types of court 
procedure and it lasts for a period of 5 years, after which time it can be renewed. 
The inhibition is registered against the debtor’s property and the order is intended to 
prevent the debtor from selling or burdening his heritable property. 

The Head of Legal Services has advised that this type of diligence would not be 
considered appropriate as a general debt recovery tool in respect of liability arising 
from fencing repairs. For the application to be successful, the creditor is required to 
satisfy the court that the statutory test has been met. Firstly, the Council would need 
to demonstrate to the court that there is a real and substantial risk that enforcement 
of the decree would be defeated or prejudiced due to the debtor becoming insolvent 
or disposing of his assets. Secondly, the court would require to be satisfied that it 
was reasonable in all the circumstances to grant the order. Furthermore, if the 
debtor had sufficient security to meet the liability arising out of the court action, the 
order would not be granted. Accordingly, the circumstances in inhibition would be 
considered appropriate are extremely limited and furthermore will arise only in 
situations where the debtor has an obligation to maintain the fence. 
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3. 

2.3.3. In those situations the costs involved in obtaining and discharging the inhibition 
would require to be considered and weighed against the sum due in terms of the 
debt. Accordingly, it is likely that other methods of recovering the debt would be 
considered more appropriate in the context of fencing repairs. 

Proposals / Considerations 

3.1. Taking account of the position set out in the report there does not appear to be 
opportunities to introduce any measures other than those already available to 
ensure owners participate in fencing replacement programmes. 

Further clarification in terms of imposing maintenance obligations for replacing 
fences under the provisions of the Housing (Scotland) Act 2006 will be contained 
within the guidance to the Act and it may be that the position should be revisited 
when the guidance to local authorities is issued. 3.1.1 

4. Financial / Personnel / Legal / Policy Implications 

4.1. None 

5. Recomrnenda tion 

It is recommended that the Committee note the report in respect of the current legal 
position. 

h 

Monica Patterson 
Head of Housing Services 
21 November 2008 

For further information on this report please contact Robin Slater, Property Services Manager, 
on telephone 01 698 2741 42 

I:\DIRECTORATE\H&SW SERVICES COMMITTEE\17 DECEMaE# ~#08\Housing\RepIacernent Fencing Adjoining Owner Occupiers 
O8.doc 


