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Consultation Response

INTRODUCTION

1.1 The purpose of this report is to advise Learning and Leisure Services Committee in
relation to the Service's response to the consultation exercise on Extending the
Rights of Children with Capacity Under the Education (Additional Support for
Learning) (Scotland) Act 2004 (as Amended) and Repealing Section 70 of the
Education (Scotland) Act 1980, attached as Appendix 1.

2 BACKGROUND

2.1 On 20 December 2013, the Scottish Government invited responses to a
consultation paper (by 28 March 2014), seeking views on proposals to extend the
rights of children with capacity under the Education (Additional Support for
Learning) (Scotland) Act 2004 (as Amended) and Repealing Section 70 of the
Education (Scotland) Act 1980.

2.2 Section 3 of the Education (Additional Support for Learning)(Scotland) Act 2004,
(the 2004 Act), provides that for the purposes of that Act a child or young person
'lacks capacity' to do something 'if they are incapable of doing it by reason of
mental illness, developmental disorder or learning disability or of inability to
communicate because of a physical disability'.

2.3 Currently, the rights provided by the 2004 Act, in conjunction with the Standards in
Scotland's Schools etc. Act 2000, afford children with additional support needs the
rights to have their views considered and taken account of. The consultation paper
seeks to gather views on how the rights of children with capacity under the 2004
Act can be extended.

2.4 On 20 October 2008,The United Nations Committee on the Rights of the Child
(UNCRC) issued recommendations in a report for the United Kingdom that the
state party:

"Ensure that children who are able to express their views have the right to appeal
against their exclusion as well as the right, in particular for those in alternative care,
to appeal to special educational need tribunals".

2.5 At that time, the Scottish Government's response to the UNCRC report did not
include proposals to extend the rights of appeal in additional support needs cases



to children with capacity as it was considered that the rights of the child were
already served in terms of the 2004 Act. Under this Act, when establishing whether
a child has additional support needs or the level of provision requested, an
education authority has a duty to seek and take account of the views of the child,
unless the authority are satisfied that the child lacks capacity to express a view
(section 12).

2.6 However, following changes made by the Equality Act 2010, from 18 March 2011 a
child with capacity can bring a disability discrimination case to the Additional
Support Needs Tribunal.

2.7 Therefore, currently, a child with capacity could bring a disability discrimination
case to the Additional Support Needs Tribunal but not bring an additional support
for learning case before the Tribunal.

2.8 Two options are proposed:

Option A − to extend existing rights of appeal to the Additional Support Needs
Tribunals for Scotland to children with capacity.

Option B − to extend fully all of the rights under the 2004 Act which parents
currently hold, to children with capacity.

2.9 Further proposals relate to section 70 of the Education (Scotland) Act 1980 and the
dispute resolution framework set out under the 2004 Act.

2.10 The response on the guidance, as detailed in the appendix to the report has been,
following consultation with the convener, forwarded to the Scottish Government in
order to meet deadline.

3 RECOMMENDATIONS

3.1 The Learning and Leisure Services Committee is asked to homologate the action
taken by the executive director, following consultation with the convener, in
forwarding the response as detailed in appendix I of the report to the Scottish
Government's consultation on Extending the Rights of Children with Capacity
Under the Education (Additional Support for Learning) (Scotland) Act 2004 (as
Amended) and Repealing Section 70 of the Education (Scotland) Act 1980.

Isabelle Boyd
Head of Education Standards and Inclusion

Members wishing further information should contact:

Isabelle Boyd, Head of Education Standards and Inclusion on 01236 812279
Anne Donaldson, Education Officer on 01236 812291
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CONSULTATION QUESTIONS

1(a) Do you think children with capacity should have their own rights in
relation to Additional Support for Learning?

North Lanarkshire Council Learning and Leisure Services support the proposal to
afford rights to children and young people with capacity in relation to Additional
Support for Learning.

1(b) Please offer comments to support your answer to 1(a).

This would bring the provision within the Education (Additional Support for
Learning ) (Scotland) Act into line with the UNCRC, the Equalities Act and the
Children and Young People Act and streamline legislation affecting children and
young people as well as strengthening the core principle of placing children's
rights at the core of the services they receive.

2(a) Do you think Scottish Ministers should extend the right to enable
children to make an appeal to the Additional Support Needs Tribunals for
Scotland under the Education (Additional Support for Learning) (Scotland)
Act 2004 (as amended)?

North Lanarkshire Learning and Leisure Services agree with the proposal to
extend rights of appeal to children and young people with capacity.



2(b) Please offer comments to support your answer to 2(a).

The proposal supports the principle of placing children's rights at the core of
services and builds on the requirement to take account of children's views by
making further provision for the expression of these views. Furthermore since a
child with capacity can bring a disability discrimination case to the Additional
Support Needs Tribunal this recourse should be available to all those who are, or
likely to be, unable to benefit from school education, without the provision of
additional support, as define by the ASL Act. This is in line with principles of
equity and fairness and should also serve to streamline legislation and bring
greater clarity and consistency to children's services' legislation.

3(a) Do you think Scottish Ministers should extend the rights which are
currently afforded to parents and young people (with capacity) under the
Education (Additional Support for Learning) (Scotland) Act 2004 (as
amended) to children to enable them to take up their own rights where they
have capacity to do so?

North Lanarkshire Learning and Leisure Services support this proposal.

3(b) Please offer comments to support your answer to 3(a).

In line with the comments in 2(b) it would seem that these rights are congruent
with the rights of appeal. It would be difficult to validate the restriction of rights to
appeal only in the context of placing children's rights at the centre of services and
endeavouring to resolve anomalies and promote equity and fairness.
It would be important that good quality, clear information is made available to
support young people and to inform them of principles and processes when
requests are being considered. Support and advocacy services need to be in
place with an emphasis on collaboration and early dispute resolution.

4(a) Do you think the Scottish Ministers should amend the Education
(Additional Support for Learning) (Scotland) Act 2004 (as amended) to
ensure that disagreements are resolved at as local a level as possible,
therefore ensuring that a complainant has attempted independent
mediation?



North Lanarkshire Learning and Leisure Services agree with this proposal.

4(b) Please offer comments to support your answer at 4(a).

This proposal aligns with the culture and ethos of partnership at the core of
children's services and also allows for a consistent and transparent approach to
dispute resolution through a staged and proportionate process. In practical terms
this approach is more likely to be successful in reaching resolution and avoiding
sometimes unnecessary escalation.



5(a) Do you think the Scottish Ministers should repeal section 70 of the
Education (Scotland) Act 1980, removing the opportunity to complain
directly to the Scottish Ministers with the exception of provisions of the
Schools (Consultation) (Scotland) Act 2010?

North Lanarkshire Learning and Leisure Services supports the repeal of section
70, provided provision re school closure and independent schools continue to be
subject to the alternative mechanisms outlined.

5(b) If yes, do you agree that, in future, the Scottish Public Service
Ombudsman should consider failure of duty complaints which are currently
considered under section 70 of the Education (Scotland) Act 1980?

Agreed

(c) With the exception of provisions of the Schools (Consultation) (Scotland)
Act 2010, do you think that the Ministerial powers under section 70 to make
an order to carry out a duty should be transferred to the Scottish Public
Service Ombudsman?

−−−−−−Agreed



5(d) Please offer comments to support your answer to 5(a) and (b)

We consider that the opportunity to complain directly to Scottish Ministers may
raise unrealistic expectations on the part of service users as to what can be
achieved through this process and has the potential to weaken dispute resolution
processes which are likely to be effective.
However there still need to be a mechanism by which service users can escalate
a concern if there continues to be dissatisfaction and whereby parties have the
opportunity for an objective evaluation of the circumstances. The advantage of the
Scottish Public Service Ombudsman considering failure of duty complaints is that
this would fit with the proposal for dispute resolution at a local level and in
particular with ensuring that independent mediation has been attempted. Ensuring
that complaints procedures have been adhered to is part of the SPSO role and
would be a helpful contribution to a staged approach to dispute resolution. This
would also streamline the public complaints process and support consistency of
practice.
There is also potential for learning as part of the improvement work of services
based on the robust nature of SPSO processes and procedures and
recommendations arising from consideration by the ombudsman.


