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NOLAN COMMITTEE REPORT ON LOCAL GOVERNMENT CONDUCT 

The Prime Minister yesterday presented to Parliament the Third Report - “Standards of 
Conduct in Local Government” - of the Committee on Standards in Public Life. I understand 
that it is the Committee’s intention to send you copies of the summary of the report, but I 
enclose a copy of the full Report, together with the Government’s press release. 

In presenting the Report, the Prime Minister told Parliament that the Committee’s 
examinations and analysis of the conduct of councillors and officers had confirmed the 
strengths within local government. He made it clear that the Government accepts the 
Committee’s conclusion that now is the time to make a new start on the ethical framework for 
local authorities. 

Accordingly, the Government intend now toconsult widely with interested bodies on the 
establishment of such a framework for local authorities guaranteeing the highest standards of 
conduct. 

As a first step, The Scottish Office invites comments - to be received by 3 1 October please - 
from all interested parties in Scotland on the Report’s specific recommendations. We would 
therefore welcome comments from your organisation both on the Report and more generally 
on the development of a robust and practical ethical framework for local authorities. 

Comments should be sent, please, to Christine Dora, at the above address. 

Yours sincerely 

cl 

E C DAVISON 
Local Government Division 2 

JRA00025.077 



Prime Minister Toay Blak welcomed the c2Al from today’s Nolan ‘ I ~ C ~ G T L  
to establish pn erhicaI framework for councils and prmiae local govemem with 
a new start. 

The Government is committed to ti..e highest srandards in public lift and 
will consulr widely on the detailed recommendations cf the rcport, said the Prine 
Minister. He zdded. that @-e Government will use the new ciinate of improved 
rglations with local coucils CO forge a pmership to deliver tke highesr standards 
of conduct. 

In a Britten reply TO a Pxliarncntary Question from Colin Pickthdl (West 
Lancashire), t h ~  Prime Minister said: 

“The Third Report of h e  Committee oa Stardards in hbljc  We, under 
rhe Chairmanship of Lord Nolan. is being published today a5 Command Paper 
3702. I am mmging for copies to be p k e d  in the vote Office aod the L k z r y  
OF the House, 

“ W e  are commitred to ensuring the highesr srandxds in public I& in this 
counsry, I am gmteiU1 CO Lord Nolan and his colleagues for the significant 
contribution that they contime to makc towards the improving the standards of 
c o n d w  chroughout the pubic secm.  Their Third Report covtrs local 
government in England, Scotland and Wales. 

“Tlit Comniiuea received wide-ranging wrirtez: submissiuns, and hestd 
exrensive oral evidence, in opcn proceedings, It has concluded Lhat there are “an 
enormous number of dedicated and hard working people” in local government. 
It ,W, however, identified that there is a lack of clarity about d e s  or ex+ v a t i o n  
of proper behaviour, which i t  believes is because the responsibility for [he 
maintenance of standards has moved away from local govemmmt. 



, . .. . .  

. .  , .. - _  

"The Committee is, thertfott, proposing that in the mw clhare of 
iin?rover! relations between central and local government, a EVJ start sbouiri now 
he made on building on ethical framework for local government. This would 
rake the best of what already exists, but place responsibility with local 
a novernmeni itself. In this context che Committee has umnimously made somz 
forty detailed recomwndatiou. These, if implemenred, woud rcsub in a radical 
resmrcruring of the ethical framework in which local autho,ritics - their members 
and officers operate. 

"I welcome the Commituz's careful examiwion and analysis of conduc~ - 
both of cauacillors and officers - ki local authorities. Their cdiunat ion of she 
srrengths of local government in G n a t  Britain is reassuring, and demanstwtes 

- rhar fiere is a firm foundanor: on which w e  can build. %'e enrirciy accept t ~ t  
Cornmirtce's conclusion that now is Ihc time to make a new s u n  on the erhicd 
framework for locd government. 

''Accordingly, we shall now be cansukng widely on the Committee's 
sFecific recommendations, Gic!uding with the Local Government a ~ s ~ ~ i a i i o n .  the 
convention of Sconish Local Authorities, thc Welsh Local Gavemen: 
Associarion, the Audit Commission of England and Wales, and the Scortish 
Accouncs Commission. In parallel with rhis cosultauon the NoIan Committee 
will be consulting on a proposal for a new statutory offence of misuse of public 
office, which would apply across the public sector, including local govermenr. 
Copies of the Committct's consultation paper are available with the Reporr. 

"Our intention i s  to work in partnership with local government to establish 
R framework for local authorities guaranteeing the highest standards of conducr. 
Such a Fiamtwork will be ccnrral to achieving our manifesto aim cf more 
independent but accountable local government. *' 

8 Jdy 1997 
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The Seven Principles of Public Lfe 

Seijlemess 
Ht)lderh o f  public office should take decisions solei!. in term3 o f  

the pub l~c  interest. They should not d o  so in order to gain financial or 
other material benefits for themselves. 

rheir faniilv. or their friends. 

Integrity 
Hc )Ider$ o f  public office should not place themselves under an!' financial 
()I- other obligation t o  outside individuals or organisation.s that might 

influence them in the performance 
of their official duties. 

Objectivity 
In cx-!?.in:;: out public business. including making public appointments. 

nivarding contr:icts. o r  recommending indi\%-iuals 
for reum-cis and benefits. holders of public office 

d i o u l r i  make choices on merit. 

Accountability 
Holcler.~ o f  piildic office :ire accountable for their decisions ancl actions t o  

t he  public and must submit themsehres to n.hate\rr scrutin!, ih 

2ppropriate t o  their officc. 

- Openness 
Holders o f  i-~ublic office ~l ioulcl  l>e as ~ p r n  :is possiible : h u t  :ill 

the decisions :incl ; i c t i o i i h  that they take. The!. should $\.e re:isoni for  
their ciecisions :ind restrict information onl!. n h e n  the 

rider public interest clearl!* demands. 

Honesty 
Holders of public office have a duty t o  declare any private interests 

relating to their public duties and t o  take steps t o  resolve any conflict5 
arising in n n.a!. that protects the public interest. 

Leadership 
Holders o f  public office should promote and support these 

principles 1)). leadership and example. 



From: The Right Honourable The Lord Nolan 

I am pleased to present the third report of the Committee on Standards in Public 

In preparing this report on local government we have visited over 100 local 
Life. Like our first two reports. it is unanimous. 

authorities throughout Great Britain; we have considered over 1,000 written submissions; 
and we have taken oral evidence from 80 individuals or organisations. 

Khat we have found elsewhere in our studies of public life holds good for local 
government. Despite instances of corruption and misbehaviour, the vast majority of 
councillors and officers observe high standards of conduct. The number of people who 
have used their position in local government for their own ends is small compared with the 
vast majorin- who genuinely wish to serve their community We have been impressed by 
the positive attitude which local councillors and officers have taken to our inquiry and their 
awareness that high ethical standards are critical to maintain public confidence in local 
government . 

Nonetheless it is important to have in place mechanisms to prevent misconduct and 
to deal with i t  effectivel!: We have found thar councillors and officers are not helped by the 
system of rules and regulations which have been introduced to govern their conduct. Over 
the !*ears. the statuton. and non-statutory arrangements for codes, registers and 
declaration of interests, the punishment of misconduct, and so on, have grown into a 
confused. and confusing, mixture. A lack of clarity about standards of conduct can easily 
lead to wrongdoing. 

Accordingly, we are recommending a fresh start which gives greater responsibility to 
local government itself for devising and regulating standards of conduct, within a 
framework that gives consistency of standards and proper enforcement. We want to make 
sure that each - councillor and officer knows what is expected of him or her. We also 
recommend a strong and rational system of external scrutiny to ensure that freedom is not 
abused. 

not entailing bribery or  corruption, is nonetheless improper. Amongst our 39 
recommendations, we propose the abolition of surcharge and the creation of a new 
statutory offence of misuse of public office. It would apply to all who hold public office, not 
only to those in local government. We are issuing a consultation paper to seek views on the 
details of this recommendation. 

It would have been impossible for the Committee to cover every aspect of local 
government which has been raised in the evidence we have received. We have therefore 
focused on a limited number of key areas which attracted most evidence or where we 
believed that reform was most warranted. We believe that the principles we have set out in 
this report, as in our previous reports, should apply across all areas of local government. 

Our work has highlighted the need for a statutory sanction for conduct that, while 



Contents 

1 

3 
11 
36 
-2 

59 

69 

St 

89 

- 90 

9.4 

96 

Letter from Lord Nolan to Prime Minister 

Introduction 

Chapter I 

Chapter 3 

Chapter 3 
Chapter 4 

Chapter 5 
Chapter G 

Appendix I 

Appendix II 

Appendix III 

Appendix N 

Abbe7zdi.s V 

Summary and Recommendations 

The Local Councillor 

The Local Government Officer 

The Enforcement of Standards 

Working with Others 

Planning 

The National Code of 

Local Goziernment Conduct 

‘Planning Obligations ’ : 

Department of the Enuironment 

Cit-culai- 1/97 

A protocol for went ber/oficer relations 

(Bii-in ingham Cip Council) 

,Meetings and visits @I) Committee 

and Secretariat 

Abbreviations used in this report 
r l l  



Tbtm' Repon of fbe Commlnee on 9andat-k m Public Lfe 

Introduction 
1. The Committee on Standards in Public U e  was established by the then Prime Minister 
in October 1994. under the Chairmanship of Lord Nolan, to consider standards of conduct 
in various areas of public life. and to make recommendations. 

- .  3 In May 1995 we produced our first report (Cm 28jO), on Members of Parliament, the 
Executive (Ministers and civil servants), and executive non-departmental public bodies 
(NDPBs). including NHS bodies. In May 1996 we produced our second report (Cm 3270). 
o n  further and higher education bodies (including universities), grant-maintained schools, 
training and enterprise councils (local enterprise companies in Scotland), and housing 
associations. 

3. Our third study has looked at aspects of conduct in local government in England, 
Scotland and Wales. We announced the study in June 1996. published a consultation paper 
in July 1996. examined written submissions in autumn 1996, and held public hearings 
between December 1996 and February 1997. We have considered over 1000 written 
submissions, taken formal oral evidence from 80 individuals or organisations, and made 
informal visits to over 100 local authorities. 

4. 

high quality. Because of the complexity of local government, of its operating environment, 
and of its legislative and supervisory framework, most submissions have addressed 
themselves to particular points rather than to the overall framework. In the light of all this 
material we have had 10 consider very carefully how best to shape our report. 

The oral and written evidence we have received has been extensive, and generally of 

j. To cover every subject raised would have been impossible. We have therefore 
concentrated on a limited number of key areas: subjects on which we received evidence 
from v e n  many of the organisations and people that wrote to us, or where we believed 
there was an obvious need for reform. 

6. Our report deals with what are known as 'principal councils', that is county councils, 
districts councils, and unitary authorities in England, Scotland, and Wales. We did not feel 
we could extend our work to make recommendations in respect of parish and communiry 
councils, although we did receive.written evidence about them, and took evidence (which 
we valued) from the National Association of Local Councils. 

- 

7. 
recommendations set out in our report and consider taking account of those which are 
applicable to their procedures and powers. This is particularly important in view of the 
likelihood that parish and community councils will gain additional duties as time goes on. 
This is a welcome development, but one which carries responsibilities as well as 
opportunities for parish councillors and clerks. 

We hope that parish councils, and their representative bodies will however study the 



8. 
so. In line with our previous practice, transcripts of our oral evidence are published as 
Volume Two of this report, while our written evidence will be made available in bound 
volumes in the Public Record Office and the Libraries of Record, including the National 
Libraries of Scotland and 731tiles. 

Those who wish to examine the full range of evidence we were sent will be able EO do 

9. 
witnesses by the position they held at the time of giving evidence. 

We illustrate the text of this report with quotations from witnesses. We refer to these 
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Chapter I 

Summary and List of 
Recommendations 
10. 
ha\ve gained in examining standards over a wide range of British public life. As with all the 
other sectors we ha\?e examined we have found an enormous number of dedicated and 
hardnorking people. We are of course well aware of the relatively few, but highly 
publicised. cases where things have gone n7rong or  people have behaved improperly. But it  
is important to set such cases in the context of more than 20,000 councillors and 2.000,OOO 
employees in local government. 

In this report - our third - we have been able to build on the experience which we 

11, 
conduct through detailed rules, especially where these are based on the presumption that 
people will naturall). misbehave, can itself contribute to wrongdoing. Nowhere is this more 
true than in local government. Local government is far more constrained by rules 
governing conduct than any other part of the public sector we have examined. It is 
therefore ironic, but not at all surprising. that despite the profusion of rules, the lack of 
clarity over standards of conduct persists and in some cases has grown. We beiieve that the 
ke!. reason for this is that responsibility for the maintenance of standards has moved away 
from local government. 

We ha1.e commented in our previous two reports that attempting to enforce good 

12. 
government within the climate of improving relations between central and local 
goiw-nment that has now existed for some years. This would take the best of what already 
exists. but place leading responsibility with local government itself. 

Nje believe that a new start can be made on an ethical framework for local 

13. 
local government operates. We propose: 

The effect of this would be a radical change in the ethical framework within which 
- 

a clear code of conduct for councillors developed by each individual 
council within a framework approved by Parliament; 

that each council should have a Standards Committee to deal with 
matters of propriev and to have powers to recommend to the full 
council that errant members should be disciplined; 

the creation of new Local Government Tribunals to act as 
independent arbiters on matters relating to councils’ codes of 
conduct and to hear appeals from councillors and others; 

the involvement of the courts in imposing penalties for misconduct, 
to replace surcharge; 

following consultation, a new statutory offence of misuse of public 
office. 



?%id Report ofthe Comminee on SlrmdanLr in Public tiJe 

Codes of Co~duct  
14. 
own codes of conduct, we recognise that this needs to be done within a national 
framework. There has to be a degree of consistency across local authorities and an 
assurance that certain minimum standards will be attained by any individual code. We 
believe this should be achieved by: 

K'hile we believe it is important that local authorities themselves should adopt their 

a statement of 'General Principles of Conduct for Local Councillors' 
approved by Parliament; 

a 'Model Code of Conduct for Local Councillors' prepared by 
representatives of local government and also approved by 
Parliament; 

a requirement on each local authority to adopt a local code of 
conduct which incorporates and reflects the general principles and 
achieves at least the same effect as the approved model code. 

15. 
and adopt a code, within the national framework, to meet its local needs. It would ensure 
that responsibility for the code was taken by that local authority. It would also enable the 
local authority to take into account specific local circumstances and to have the flexibility 
ro change the detail of its code if those circumstances changed. 

This structure would place on each local authority a firm responsibility to think about 

16. Although it is important that responsibility for drawing its own code is placed firmly 
on each individual local authority, there should be for an independent arbiter to consider 
n.hether a local authorigr's code has 'at least the same effect as' the model code approved 
by Parliament. A Local Government Tribunal set up under the Tribunals and Inquiries Act 
would fulfil this role. We set out in the report some thoughts on how the Tribunal might 
operate and be staffed. 

17. 
Conduct which is widely felt to be confusing and unhelpful. Recommendations 
R2-7 and R23-25 

The above structure would replace the present National Code of Local Government 

Registration and declaration of interests 
18. 
greater clarity for the individual councillor. We believe that this clarity needs to be carried 
through into the rules on the registration and declaration of interests and into the action 
to be taken by councillors when faced with a potential conflict. We believe these rules 
should cover: 

The individual local authority codes which we recommend above will produce far 

a public register of interests covering the pecuniary interests of a 
councillor, close family members and members of his or  her 
household: and non-pecuniary interests which relate to the 
councillor's service on bodies with which the council is associated. 
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the requirement that all relevant interests should be declared at 
meetings. There should be a graded response up to and including 
xithdrawal from the meeting by the councillor where there is a real 
danger of bias, but in lesser cases it should be possible for a 
councillor to participate in the meeting and, in some cases, to vote. 

19. 
to recommend to the full council that the councillor should comply or be disciplined. 
Recornmendations RS-14 and R17-Rl8 

If a councillor failed to abide by these rules, the Standards Committee would be able 

20. 
Local Government Management Board and individual local authorities in establishing 
codes of conduct for officers. We considered whether a formal framework similar to that 
for members was needed but concluded that the way forward was to build on the existing 
arrangements. 

We believe i t  is important to build on the work that has already been done by the 

2 1, One particular area that gave us cause for concern was the potential for improper 
behaviour if the normal professional relationship between member and officer became 
unsatisfactoq. b!. being either too comfortable or  too combative. A number of councils 
already adopt a formal protocol setting OUK the relationship bemeen officers and 
members: we believe that principle should now be extended throughout local 
government. 

21 .  Clarifi-ing the role of the so-called statutory officers - head of paid service, 
monitoring officer. finance officer - is particularly important. We therefore recommend 
that the government should re-examine their roles and should consider extending the 
statutor). protection of chief executives who are threatened with disciplina? action to the 
monitoring and finance officers. Recommendations R19-22 

- 

Disc ip Zin e 
13. In our various contacts with councils and in our public hearings we were struck by 
the difficulty that can be experienced in bringing an errant councillor to book. In the 
absence of satisfactory disciplinary procedures available to the council itself, the political 
parties have, KO some extent, filled that vacuum. We accept that these party-centred 
procedures can have a valuable role, but believe the council itself should be able to 
discipline members. This is the thrust of our recommendations for a Standards Committee 
coupled with the independent scrutiny of a Local Government Tribunal. 

24. We have been persuaded by the evidence put to us by many witnesses that the 
concept of surcharge of councillors is unsatisfactoq: We believe it is particularly 
unsatisfactory to have a procedure in England and Wales in which the District Auditor 
formulates and prosecutes a case against individual councillors, judges guilt or innocence, 
and determines the penalty on the basis of his own calculation of financial loss. We believe 



that the concept of surcharge itself is now outdated. It should be abolished and be 
replaced by the direct involvement of the courts in judging guilt or innocence and the 
appropriate penalry 

2 j. 
statutory regime which enables action to be taken in the event of misconduct which is 
serious, but does not entail bribery or corruption. In this report and in a consulution 
paper which is being published to coincide with it, we therefore recommend, subject to 
further consultation, the introduction of a new statutory offence of misuse of public office. 
This new offence would address one of the great inequalities felt by those in local 
government as it would apply to all in the public service and not just to councillors and 
officers. Recommendations FU7-30 

We believe that it is important for all holders of public office to be covered by a 

26. 
and is the one on which we have received by far the most submissions from members of 
the public. Inevitably the planning process produces both winners and losers. The 
planning process puts elected councillors into the position of taking decisions within a 
legal framework but also being required to exercise their representative role on behalf of 
their constituents. Those who lose out frequently put the blame on the process itself. 

Planning is probably the most contentious matter with which local government deals 

27. We have no doubt that there have been serious abuses of the planning process: many 
of these have been the subject of separate inquiries and others were mentioned to us 
during the course of our public hearings. But we are not convinced that some of the more 
mechanistic solutions proposed are necessarily the right ones to prevent abuse. 

28. Our recommendations on codes of conduct and conflicts of interest will be of 
particular importance in their application to planning. We also believe that local authorities 
should examine how their planning processes match up to standards of best practice that 
we have drawn from a variety of individual councils. 

29. 
important that members of planning committees should be trained in planning procedures 
and planning law. We have particular concerns about planning gain and about local 
authorities granting themselves planning permission; we believe that there are changes 
which can help to reduce the potential for planning permission being bought or sold; and 
we believe that there should be greater openness in the planning process. We also believe 
it important that the relevant Secretary of State should be notified of all planning 
applications involving the local authority's own property or land which contravene the 
local plan or excite a substantial body of objections. Consideration can then be given to 
which applications should be called-in for decision. Recommendations R34-3 9 

There are however some specific areas where action is needed. We believe it is 



Third Repon of the Cornmrttee a Stmrdarris in Public Life 

Othey issues 
30. We have focused our report on the main areas that have concerned our witnesses and 
on the areas that we consider have the most significant effect on standards. However. there 
are some areas not covered above on which we comment. These mainly arise out of 
different methods of providing public services. 

31. We look at the effects of Compulsory Competitive Tendering. Joint Ventures, 
Management Buy-outs and Local Authority Companies. Broadly we conclude that, provided 
arrangements for audit are satisfactory, and provided local authorities take proper 
responsibility for the provision of services by such organisations, it should be possible to 
tackle issues of standards in these bodies satisfactorily. The two fundamental propositions 
set out in our second report bear repeating for local authorities (see box). 

FUNDAMENTAL PRINCIPLES 

% C ~ V  N citizen receiztes a sertiice which is paid for u6olIi* or in part by the t m p q v z  
tben the p i  ternmelit or local airthoritjt must retain appropriate responsibilitj- for 
sqfegiimdiirg the interests of both user and taxpaJper regardless of the status of the 
srri >ice pror-ider ' 

Ceutral control of autonomous but central(s-funded local bodies should be limited as 
fhr NS possible to setting policy guidelines atid operating boundaries, to emuring an 
~.f/L.ctiite audit franreutork. arid to the efjcectise deploj Pment of sanctions. Coilernmen! 
r{rid Parliament should aim to ensure that local mechanisms to influence the activities 
of local bodies exist. and sboidd gitfe then1 the support tiecessa?-~v to ensure 
mcoio itabilit): ' 

I 
1 

32. 
is the handling of internal concerns about standards - whistleblowing. More should done 
to provide clear routes by which concerns can be raised both by staff working in local 
authorities and those outside who are providing public services. Similarly we believe it is 
important that the local authoriry takes responsibility for handling complaints about its 
services, whatever organisation is providing those services. The new means of provision of 
services has resulted in considerable movement of staff from local authorities; rather than 
formal business appointment rules, we recommend dealing with any risks through the 
terms of contracts of employment. 

One area which we do not believe is yet sufficiently well developed in local authorities 

33. Becoming a local councillor is now just one of the ways in which individuals can offer 
themselves for public service. At a local level there is a demand for people to serve on the 
boards of grant maintained schools, training and enterprise councils and many other 
bodies. There is a concern in local government that such board members are less 
constrained in their actions, and subject to fewer sanctions, than councillors and that there 
should be greater recognition of the democratically elected status of a councillor. 
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34. We received a number of submissions about the level of allowances, the timing of 
council meetings, the status of councillors and the wiIIingness of employers to provide 
time off to attend meetings. While we do not believe there is a prescriptive answer to some 
of the problems raised by these submissions, we do believe that local authorities could 
themselves do  more to make the worlung arrangements for members more practicable and 
should work with employers to remove barriers to becoming a local councillor. 
Recommendations R1, R26 and R31-33 

Recommendations 

K6 Tlk  czppr-opr-iare Seci*etar:i> of State shozrld be nhle to iitalze ci, foi-iiinl ivqziest to 
a local nilrbo;?t~~ that it .shoirldi71nke cbntige.7 ii7 its loccil code 01- standiip oi-dei-s if' 
he or she coiuideis that it does not achierv at least the sniiie effect L1.i the i110clel 
code. I f  the local autborih- does riot contp!i: the Sec?-etai?i of State shotild be ahle to 
wfer tbe code to the I-eieiwiit Local Got *e?-ititieizt Z-ihzrttal (see E%). ri6icb riiozrld 
hazie the poriw- to oi-dei- chci~igei. 

RT The Commissioiier foi- Local -4hinistration (the local 0?710~idsinaii) shoiild De 
able to recoininend changes to a local atitboriril :C code. a i d  Vizecessai:i* refer the 
iilnttel- to tbe relevaitt Local Gorwmzeiit i7ibtmal.for a.fi'?ial decision. 

8 
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RIO .4 meeting of tt!!e.fidl couitcil (open to the pirhlic midpressj to coiwin'et- a 
i.ep0i-f qf'the Stniidnt-ds Committee sLioidd he held a s  sooii ns possible qfret- the 
~ i c i i z d ~ i i ~ i . ~  Coiniiiittee has i-rpoi-red. 
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R18 The Coiii)iiissioiiei-.foi- Local Adiniiiistl-atioti in Englaiid should ceasc to i.uw 
gei I era l R I  I icln 17 ce a Do I I t col? flicts of interest. 

RI9  Er w-1 ,  local atrtboi-ih, sboicld be 1-equired to di-arc. ztp a code ofco?iCii(ct. foi- 
officer-s .. (hc-ised eithei- oii the LG.1IB model or a locaIi1i-di-afted iwsioii) 
ii ~ c o  i po i u t  ii q 1.2 1 le.i.fo 1' the 1-egist rat ioi I ai id decla rat ioi I of  iI It ei'ests 1111, oJji'ce i-.< 

.iii I 7 ila I' to ti.,o.ie I ( ,e l ~ c ~ 0 i i  1 1 ? I  e1 id. f0 I -  CO I o ~cillo r-s. 

KT Szircharge should be abolished and. pending the iim-on'uctioit of ci rieii' 

.statittoi:11 offence of misztse ofpziblic qffice E78), replaced uyirb U procedzii-e i17  

zlhich the ariditor applies to the coruts for  a ixiiizg. and the coui-t has thepoti9ei. to 
or-dei- coinpetisation ecr~id/oi- iiitpose disq2ialificatioiif7-0?71 office. 

U S  
misirse ofpihlic office. rchich u~ould app(i1 to all boldeis ofptiblic office. 

Srily'ect to.fiii-thei- coirsztltatioii. there shouid De a tiere' statrrtot:ig oJfeitce of 

L70 
ciiscoiititiiteci a i d  1-eplncecl 11 !it17 a .y5te171 o[fomial zisamiiig notices. 

The District Aiiditoi-k *stop ' pot(-er- in Eizgland and Wales should he 

i n  
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R.%i 
I ' C J C N . ~ ~  to ni*oici rrhitse of t k  process. 
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Chapter- 2 

The Local Councillor 
:q broad range of expen'ence is as important in a local council chamber as i t  is in 
Parliament. ' Andy Myles, Chief Executive, Scottish Liberal Democrats 

' I  iiziwt local goi~ernment to be filled with people who have a great deal of local 
iirreresrs and rhes must be the butcher the bakeq and the candlestick maker - eve?* 
kind of profession inclitding farmers - as well as the local trades union mmber '  Rt 
Hon John Gummer MI: Secretary of State for the Environment 

~ 

3 j. 
Local authorin. councillors are the other group of people in public life whose 
accountability derives from the ballot box. In other respects their roles may be \'er). 
different, but we believe that democratic election gives local councillors, like Members of 
Parliament, a special status in public life. It places on them also a responsibility to set an 
example for public service as a whole and for local government in particular. 

In our first report we dealt with the standards of conduct of Members of Parliament. 

Se7-z Yizg as a Councillo~- 
36. Although councillors are elected, they fulfil an executive role which is wholly 
constrained by statute. At least constitutionally they have no broader discretion by virtue of 
their being elected. This can be a source of tension in local government and in relations 
between central and local government. Some have suggested that these difficulties could 
be eased by creating a greater degree of constitutional legitimacy for local councillors. by 
virtue of their elected status. This might allow them more local discretion about the nature 
and extent of their role without the constant risk of falling foul of the doctrine of ultra 
rfr-es (decisions falling outside the legal competence of those making them), or at the ven 
least give them a broad, discretionan. spending power. 

37. These are subjects well worth exploration, but we have to consider the arrangements 
which we find. There are two points which we must note. First, local accountability is best 
achieved locally. A n  excessive degree of central control diminishes accountability, especially 
since Parliament is not well placed to exercise control over the executive in respect of local 
mat t ers. 

38. Second, as a recent House of Lords report put it, 'it is clear that relations [berween 
central and local government] were until the last two or three years very bad'. The then 
Government, in its response, did not disagree.' 

39. This history of bad relations may be one reason why it appears that many of the 
present arrangements for maintaining standards of conduct are founded on the 
presumption that if elected local politicians are not constrained either by their officers or 

1 Rrbuildmg Trust. House of Lorda 9-. .Id! 1990. page 50. paragraph 6 - The Government s Response. Cm 3461. Sovrmber  1996 
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bv some other outside body they will act irresponsibly. A particular problem is that key 
responsibilities for maintaining standards are often placed outside councils, when 
accountabilin would be better served if the emphasis was on internal controls and 
responsibilin supported by external scrutiny 

-10. .4 suspicious attitude on the part of central government towards local go\-ernnient 
tends to damage the structure of public life and to reinforce public disenchantment with all 
democratic institutions. It is not compatible with the approach which we have taken 
ton.ards Parliament, where we have tried to avoid creating a situation in which appointed 
officials. or judges, take precedence over democratically elected representatives. A lack of 
trust. or an assumption of irresponsibilit); is not compatible with the linkage berneen 
responsibilit!. and accountability which is the essence of good governance. There is some 
reason to believe that this may be one of the factors which discourages people from service 
as councillors, so that there is a self-fulfilling element in the approach. 

tl. There is now a general acceptance that relationships berween central and local 
gcnwnment are improving, and this has encouraged us in the recommendations we make. 
We believe it is particularly important to encourage an attitude of mind among those who 
are charged with drawing up legislation and regulations. in which they start from the 
assumption that public bodies should take prime responsibility for their own standards of 
conduct within an overall framework, but should be subject to effective external scrutiny. 
A time of improving relationships is the right time to make such a change. 

-2. However there are difficulties in dealing with elected representatives which will 
continue to exist whether or not they are given greater discretion and responsibilin: These 
derive from the nature of the democratic process itself. The nature of election means that 
councillors are not professional public service managers. and may well serve for only a 
short time, either through choice or as a result of election defeat. It is often argued that 
the inexperience and short tenure of councillors makes it especially necessan to give the 
professional officers safeguards and reserve powers in order to provide greater consistency 
in decision-making - and the conduct of business. At the other extreme, it is argued that, 
where there is a long-term and overwhelming majorit). for a single political parry 
councillors are not subject to the full pressures of the democratic process, serve for too 
long without real accountability. and either enjoy excessively close relationships with senior 
officers or exercise too much authoricy over them. 

43. There is some truth in each of these arguments. They apply with more force in local 
government than in central government, because in principle (if not always in practice) all 
local councillors form part of the executive, while only a minority of MPs do. But they do  
not detract from the general principle that the basis of any system of good governance 
must be for the primary responsibility to be given to those in charge of the organisation 
itself. with appropriate safeguards by way of external scrutiny and appeal mechanisms to 
enable action to be taken if and when internal mechanisms prove insufficient. Our 
recommendations adopt this general approach. 
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‘Sad!]: uphat u’e tend to see. and I ani sure you are aware, is that people who beconre 
councillors are usual!i4 either retired. unemployed against their ulill. or the spouses of 
rich husbands or u-irqes uhom t h q  can re(]! on to support them‘. David Rendel W 
Spokesperson on Local Government. Liberal Democrat Par<ii 

‘71~e irast nzajoriq, of councillors in England are irolunteers uho conznrit atbstaiztinl 
resources of time and skills to serve the interests of tbeir coniniunities. For m a q :  the 
consequence of this coninritment is disruption to fanri[it arid usorking life ‘.Irene 
Henderson, Leader: Liberal Democrat Group, Milton Keynes Council 

‘I accept that tbegetreral qualit~t of councillors is tiariable and i i i  soim cmcs just plait? 
pool: hut u‘e u+ll ntiierget the best qualitli oiler all uv3ilst uie continite to nrakc it 
fitrarrcial!i~ impossible for people to serve during the main eanring jvears of tbeir lives. 
That uje get sonre good people noul is due almost entire!ls to tbe cotnnzit~nent or fol!i* of 
those riho seriw. ’ Micbael Cowan, former leader, Newark District Council 

if. It is no easy task being a local councillor in the 1990s. Councillors whom we met, or 
n h o  sent in or gave evidence, spoke of their heay. workload. long hours, and inadequate 
financial compensation. In some authorities - although not all, by any means - we were 
told that onl!. the retired, tlie unemployed. and those of independent means could find tlie 
rime to seme effectively as a councillor. The incompatibilit!. of seming as a councillor while 
holding down a full-time job was particularly true of members who exercised specific 
responsibilities. such as committee chair or leader. 

i 5 .  The Audit Commission has been active in encouraging councils to adopt different 
working methods which might enable more sorts of people to serve:. There is not a simple 
solution, however. Evening meetings may suit those in full-time eniplo!.nient but 
discourage people with young families. Reducing the workload of the indi\.idual councillor 
may mean in practice less ‘social work’ or fewer contributions to the transaction of council 
business. That approach may remove the cbuncillor‘s reasons for senying on the authority 
in the first place. 

46. The relarively narrow range of people who find it cas!. to serve on authorities is 
disturbing, however, because a council should ideally be a fair reflection of the 
communities it serves. Various solutions were suggested to us: increased allowances; 
compensation for employers who released staff; better facilities to enable councillors to 
juggle work and council life, and so on. 

47 ) .  

allowances paid to the leaders of large authorities may in a few cases appear generous (five 
were paid over f22,OOO in 1996-97, they are in no sense commensurate with the size of 
the council‘s budget or  the responsibilities attached to the post. Allowances for 
‘backbench‘ councillors or  members of smaller authorities may be modest in the extreme. 
A basic allowance of 2.431 in Tamworth Borough Council, with an attendance allowance of 
623.22 per meeting, is not untypical. Some leaders of councils receive littie more than 
f l O O O  a year in allowances. 

Certainly no councillor would seek election in order to get rich. Although the 

1 Sec c~jxciall!~ ‘Representing rhc  People: the Roic of Councillors’. Audit Commission managrrnenr paper. 1 W .  
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48. 
Government in 1935. subject to rules which defined various types of allowance. There is a 
basic allowance. which must be the same for all councillors who claim it: an optional 
'special responsibilit!. payment' for specific offices: and an attendance allowance. also 
optional. for attending council meetings and committees. I t  is up to each authorin. to 
combine these according to taste. although the overall scheme must be reviewed annuall!. 
and published. The Scottish system retains an element of control by the Secreta?. of State. 
b u t  this does not appl!. to special responsibiiity allowances. The principle is that councillors 
sliould not suffer financial hardship as a result of being elected. In the case of some of the 
muller sums invol\.ed. it is difficult to believe that this is being achieved. 

Responsibilit!7 for setting the rate of allowances was devolved to authorities by the 

49 
allon.ances. we found that there seems to be widespread distaste on the part of authorities 
for the task in practice. as i t  carries with it the unattractive choice beween public 
op'prc)briuni o r  poverty Whilst we appreciate the awkwardness of councillors, like 
k m b e r s  of Parliament, having to set 'rates of pay' for themselves, no national scheme is 
likel! t o  be able to reflect the circumstances and working arrangements of each and eve? 
authorit!: Those councils which have set up panels of outsiders to advise them on the 
appropriate le\.el of allowances have been both fiscally and politically prudent. 

Although local goi'ernment had campaigned before 199 j for more discretion over 

50. 
Libout an!. aspect of council life which makes it more difficult for councillors to be 
reasonably representative of the communities they serve. A substantial increase in 
alloi~ances would not of itself solve the problem of attracting new and different groups of 
people to serve on their councils. even if it were financially and politically possible. l ime. 
and the goodwill of employers. are far more important. 

Be halte no \.iews on the rates of allowances as such. although we are concerned 

51. Some e\*idence we received suggested that emplo!.ers were inclined to take a much 
1r.s~ positive view of employees who wanted to take time off for council business than of 
tliose. for example. who were involved in the voluntan. and charitable sector. Whatever the 
reasons for this. it  is a great pit!: because councils can pia!. an immensely constructive role 
in the communrt!; bringing together the whole iange of organisations and companies 
ndiich are active locally and giving much additional value to the efforts of charities. 
empIo!.ers. and local public bodies. The wa!' in which local authorities have done this may 
have changed over the past century, but the ambition to serve on a council remains an 
honourable calling and should be recognised as such. 

j2 .  It is thus essential that each authority tailors its working arrangements so that access 
to council office is made practicable for as many of those who wish to serve as possible. 
Central advice on this must however be realistic. Councillors commonly seek office to run 
things and to help their constituents: not to 'exercise strategic direction' or 'hold officers 
to account'. or any of the other fashionable statements of purpose. Proposed new methods 
of working \vi11 not make progress if they fly in the face of local experience. That is not, 
ho1vever. a justification for those authorities which persist in overloading their councillors 
with the minutiae of decision-making, best delegated to officers. There is a middle course 
to be steered between excluding councillors from the detail and drowning them in it.  

R1 
disincentives which bar particular groups from serving as councillors and, 
where possible, remove them. They should seek the co-operation of local 
employers to overcome the obstacles faced by their employees who wish to 
serve. 

Local authorities should re-examine their working methods to identify 
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The National Code of Local Government Conduct 
53. 
or favouritism since the war. One of the most famous and far-reaching cases of corruption 
in public life this century the Poulson scandal, primarily involved local government. Its 
consequences have continued to affect local government ever since. because it led directly 
to the creation of two Ro)A Commissions, under Lord Salmon and Lord Redcliffe-hlaud'. 
and thence to the introduction of a national code for local authorities called (slightly 
misleadingly as i t  applies only to councillors) 'The National Code of Local Government 
Conduct'. 

Local government has been subject to a number of incidents of corruption. nepotism. 

'7ixv-e is eqiral(l* no doubt. in our minds at least, that the principles of conduct baiqe to 
hc tile same north and south of the border Probity is not one thing in Edinburgh arid 
lirrotber elseulhere. We unould be clear that we want the same principles and basic 
iiiitiiniriin standards of conduct to apply throughout Britain. Jim Gallagher; Assistant 
Secretary, l%e Scottish Office 

'.\(I, o i iw  feeling is that tbere certain[?- needs to be a national code dealing u*itb basic 
pririciples. The public u~oirldfind it hard to understand that local authorities could be 
vtrtire(i* seljlpolicing in these matters. both in twms of delrising their code and iri teniis 
qf tbeiri rcgulatirig it, 7he public expect that there are certain basic national standards 
iibicl3 sbould app4: Belou< those national standards there is clear(l7 a strong case for 
sn.,*itig that codes ofteir work best ifthe organisation feels that it has ouwership of tbnt 
code arid that it has delveloped from debate within the organisation. u~hich is all well 
~ i r d  good. *' &an Pike, Local Government Correspondent, Finuncial Times 

'TIJc more j w i r  focus rcsponsibilitj, on tbe authoritJ* itseg rather thaii alloudng it to be 
propped rip from outside. the niore like(lu-l*ou are to get that auti'ori[i* ouvitig uhat it 
shorilcl be doing. ' John Scotford, President, UPFA and County Treasurer, Hampshire 
County Council 

. - l ~  (I principle. we ulould be in fallow of allowing local authorities. or indeed 
ctrcotrraging them. to app(yparticular rules and processes more stringent?t- nt a local 
leilel, protiided j'ou baipe the clear national framework. ulhich is. i f ~ o u  like. the 
minimum from uQich people start. 'Peter Wilkinson, Director of Cotporate Resources, 
Audit Commission 

- 

* . . . there needs to be a set of general principles uhich can be clear(v enunciated to 

which people can work and which people understand. That is not the case at present. * 

Tim Hatrison, County Secretary, Leicestershire County Council 

' I  think the councillors real(i, arc entitled to saji that they would like one clear 
document. accepting that there util be circumstances that are not covered by that one 
clear docuinent. Oflicialdoni should make a better effort. I agree that you cannot 
achieije total clari[im but u v  owe councillors of allpolitical persuasions a better effort 
thair we hatie at present. 'Frank Dobson M f :  Spokesperson on tbe Environment and 
London, Labour Party 

3 'Report of the Royal Commission on Standards of Conduct in Public Life', Cm 652+, July 1976; and 'Repiin of the Prime 
.~linisrrr's Cornmirree on Local Governrnmr Rules of Conduct'. Cm 5636. May 1974. 
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'.Many of the restrictions current(]) inhibiting local goziemment were a n  across the 
board response by Central Goriernment to control the actirtties of a small minori(l* of 
local authorities and haire left a legaq of injlem'bilitj~ to adopt procedures and 
practices to refrect local circumstances and conditions. ' Helm B Sutherland. Clerk and 

Solicitor. Guildford Borough Council 

54, During our  study, scarcel!. anyone had a good word to say about the present national 
code. -4s a Committee. we have encouraged the introduction of codes in public life. but we 
agree with the criticisnx which have been made. This might seem surprising. until one 
compares the best practice which we have proposed in our earlier reports for other parts 
of the public sector. with the way in which the national code operates in local government. 

j j. 
following important elements: 

The best practice which we have recommended in previous studies includes the 

codes should be short. clear. statements of principles, not rule 
books: 

the organisation within which a code operates should have an 
important role in revising it, or adapting a model to its own needs; 

sanctions should be clear. appropriate. and consistent; 

there should be a firm commitment to educating and training people 
in the code so that they understand why it is there. as well as what i t  
says. 

j6.  
The national code is admitted by all to be a complicated document on which the ad ike  of 
an experienced officer is usually necessan'; the regime it imposes for handling conflicts of 
interest is impenetrable; - the penalties for non-compliance are inconsistent. sometimes 
statutory, sometimes not; and the whole system is controlled centrally. It represents 
something that is 'done to' local authorities, rather than 'done n-ith' them. 

The present practice in local government bears little or no resemblance to this model. 

57. We believe that a much more effective model for maintaining standards of conduct 
would be a system based around a simple statement of principles of local government 
approved centrally, and expanded in detail b!, local authorities themselves. both through 
their representative organisations and individually. Our recommendations couple this with 
a tough but rational regulatory regime (see chapter 4. 'The Enforcement of Standards') 
designed to punish the minority - whether authorities or individuals - who flout 
standards. 

The Present Position 
58. Cnder the present system, the Secretary of State for the Environment, and the 
Scottish and Welsh Secretaries of State, have the right to issue and revise a code for local 
government after consultation with the appropriate local authority representatives and 
approval by resolution of both Houses of Parliament. 
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59. The text of the current code is given in Appendix 1. It is not a v e n  satisfacton or 
helpful document. As the Department of the Environment acknowledged. 'there is 
evidence that councillors are at times unclear about the specific requirements which apply 
to them'. The code contains a few important principles of local government which belong 
in such a document, although not enough. These are coupled with some nannying 
('working lunches ma!. be a proper way of doing business'), frequently coverins matters 
that should be decided. at least in detail, locally The attitude of the local government 
associations was that the code therefore needed 'substantial review'. 

60. The most frustrating section of the present code, however, is undoubted]!. that 
dealing with conflicts of interesr and how to handle them. The code is extremely specific 
and complex in this area, but leaves a good deal to turn on the councillor's subjective 
interpreration of certain ke). phrases (see pages 24-35). 

61. 
the  specialist knowledge to navigate their way around the labyrinth of the code and its 
statuton- underpinning. The). depended on the advice of officers, who were themselves 
not always sure of their ground. Paradoxically, the final responsibility for declaration or 
non-declaration lies with councillors. who accept office with the statement they will be 
'guided' by the national code. It is not satisfacton. to have people in public life being 
.guided' by a document which they d o  not fully understand. Guided hen,? And t o  where? 

-4s our witnesses and correspondents told us, the vast majorit!. of councillors lacked 

A Nezc1 Sistem of Conduct for Councillors 
63. Replacing the present code seems to us to be the essential first step in ensuring that 
standards of conduct in local government are maintained. We have tried to achie\,e three 
main aims: 

63. First. there is a need to ensure that the proper balance is achieved berween \\-hat 
must be decided nationally (and by whom) and what is best handled locall!: We Iial'e 
rejected the option of simpl!r redrafting the present code to make it easier to use. while 
leaving themechanics of the system unchanged. Some aspects of local go\.ernnient 
conduct are integral to the proper function of any local authority, and the public has the 
right to expect that all councillors and officers will obsenye them. Those aspects should 
therefore be approved on a national basis. Yet a single national code cannot hope to cope 
with the diversity and change of local government, so there must be room for differences 
of detail and emphasis, and the flexibility to draw up new rules to cover new problems and 
new situations. We are also concerned that codes should be owned by the organisations 
that operate them, not imposed from above: because only then will a code be truly 
effective. The lead in drawing up detailed codes should therefore be taken by local 
government itself. 

64. 
interest must be cleared up. At the moment the system is focused on what has to be 
declared, whether orally or  in a register. We propose a move towards a system of 
declaration which concentrates on outcomes, ie the consequences of breaching the rules. 

Second, the confused and confusing system which at present governs conflicts of 
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6 j. Third, we wish to see a system which helps to protect and enhance the public 
reputation of local government. We believe that local councillors, officers, and members of 
the public should be able to have access to a single document which specifies the detailed 
rules of conduct for councillors in their authority in a clear and straightforward way. There 
must also be a mechanism for ensuring that any code is subject to review and challenge. 
n-hich we deal with in chapter 4. 

66. The box below sets out hon  we envisage these aims being achieved. 

A NEW STRUCTURE FOR THE 
CONDUCT OF LOCAL COUNCILLORS 

. I  ~t:itcment of the ‘Geiierd Principles of Conduct for Local Councillors‘ would be issued 
13). thc Secrcraries of Stare for the Environment. Scotland and Wales. and approved by 
aWinnarii.c resolution of both Houses of Parliament. 

Thc I.ocal Go\wnment  .\wxiation. with the help of the local government ombudsman. 
\\.ould \ Y o r k  u p  a model detailed code. the .Model Code of Conduct for Local 
(.oiitzcillors’. including and reflecting the General Principles. 

N i i i i i 1 . i r  process \vould rake place in Scotland under the aegis of the Convention of 
\ io t i i \h  Local Authorities to produce a model Scottish code. and in Kale5 through the 
\\ c14i l.ocal Government Association. 

l‘hc Secretaries of State concerned xvould approve these codes. provided they \ \we  

wislicd that they reflected the Generul Principles. and submit them to Parliament for 
cndorwnient. 

E ; d i  local authorin. would be required to haw a local code reflecting the approach of the 
;ippropriate .%lode/ Code. An authorin. could use the approved model version verbatim. o r  
\\ rife its own. provided the local code achieved at least the same effect. 

Councillors would have to statc on  election and re-election that they had read. 
untlersrood. and n.ould obsenr their local code. 

- 

,All local codes would be subject to independent scrutiny by a new local government 
Tribunal to ensure that they were in accordance with the General Principles and the 
.\lodc~l Code. 

There would be reserve powers for the Secretaries of State and the local government 
ombudsman to request a local authorin. to modi@ its code to accord with the General 
PiYuciples and Model Code. and ultimately to refer the text of a local code for 
csamination to the Local Government Tribunal. which would have the power to compel 
chanpcs (see Chapter +). 

. .  



67. At first sight this may seem a complex structure. It is not. The key is the perspective of 
the most important individuals involved in the process: local councillors and their electors. 
Instead of a national code which is a confusing mixture of detail, generalisation. and 
examples, and which has to be supplemented by a wide variery of local and national 
esplanation and guidance, councillors and constituents will have in front of them a single 
document, their local code, closely tailored to the practices of the authority in which they 
serve or live: drafted by their own officers who are on the spot to explain an!. difficulties: 
and subject to regular review and approval by the members themselves. 

66.  
matters of conduct. All councillors in England, Scotland, and Wales should operate 
according to the same basic principles reflecting their place in public life and their duty to 
their electorates; the 'General Principles of Conduct for Local Councillors'. To reflect the 
importance of those general principles, we believe that as with the present arrangements, 
the Secretaries of State should produce a document relating to local government conduct 
accompanied by those principles which are approved by both Houses of Parliament. .4t a 
national lei.el. this will provide a framework within which the detail can be added by those 
who have to administer and regulate the system. We have provided a first draft of the 
principles in the box below. 

There are of course limits to the degree of local autonomy that is appropriate for 

THE GENERAL PRINCIPLES OF 
CONDUCT FOR LOCAL COUNCILLORS 

These principles should guide the conduct of elected members of local authorities in 
England. Scotland, and Wales. They have been approved by resolution of borh Houses of 
Parliament and are issued under the authoriry of the Secretar): of State for the 
Environment, the Secretary of State for Scotland, and the Secretary of State for Wales. 

IF YOU ARE A LOCAL COUNCILLOR: 

You should familiarise yourself with these principles and the code for councillors issued 
bj* your authority It  is your responsibility to make sure that what you do complies with 
those documents. 
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You hazle a duty to uphold the law and to act on all occasions in accordance with the 
public tnist placed in you, and in such a way as topreserve public confidence in your 
authority. 

You have a general duty to act in the interests of your authority as a whole and the 
local community it represents: and a special duty to your constituents. 

As well as avoiding actual impropriew, you should avoid any appearance of improper 
behaviour 

Where you have private interests which conflict with your public duty you must resolve 
this conflict in favour of thepublic interest. 

You should make relevant declarations of interest during informal contacts, meetings of 
your political party, meetings of the council, its committee and working groups, and in 
all circumstances where you are active in your role as a member 

You should respect the role of the authoriry's officers and treat them with courtesy at all 
times. 

When making appointments, awarding contracts, or transacting other business, you 
shouZd ensure that your decisions are mude solely on merit. 

You should ensure that confidmtial material, including material about individuals, is 
handled in accordance with the rules laid down by your authority. 

You shouZd avoid accepting gijts and hospitality that might reasonably be thought to 
influence your judgement. 
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69. By themselves. the principles would be insufficient as a guide to councillors. We 
therefore recommend that a duty be placed on each local authority to draw up a code 
which satisfies the principles of local government conduct. This will have three advantages 
over the present system: 

it  will encourage those in the authority itself, whether councillors or 
officers. to take responsibili~ for their standards of conduct; 

i t  will allow the local code ro be adapred to meet local circumstances; 

it will allow the local code to be adapted if new questions of conduct 
arise. 

70. 
isolation. The collective wisdom of those who have overall responsibility for local 
government in the wider context of public life (central government); those who represent 
local government as a whole (the local government associations in England, Wales, and 
Scotland); and those who deal with cases of maladministration in local government (the 
local government ombudsmen) must be employed. We therefore propose that they should 
join forces to prepare a model code (or needed to reflect territorial differences. model 
codes) which reflect and include the general principles approved by Parliament. Once the 
Secretaries of State are content with the model code(s). they should seek approval of them 
b!. Parliament. 

It would not, however, be sensible to leave each local authority to work on this in 

'1. Each local authority should have a dut!. either to adopt the model code as it stands, 
or to devise their own version, so long as their own code achieves at least the same effect 
as the model code. In other words, a local authority's code could never be less stringent in 
its approach than the model code: but it might introduce tighter rules if desired. 

Statement of Compliance 
2 
will be guided by the National Code, is inadequate. The formulation. that the councillor 
had 'read, understood, and would observe' their authority's code should replace it .  We 
believe that it will be possible to produce local codes, based on the models. which are 
simpler to use than the present version, but there will always be areas subject to 
interpretation. It is thus essential that councils provide proper training, both for existing 
and new councillors, on the standards of conduct which they are expected to observe. 

We believe that the present statement by a councillor on taking office, that he or she 

-3. 
practice. Take, for example, rules on the acceptance of gifts and hospitality. The general 
principles might contain, as in our draft, a statement that a councillor 'should avoid 
accepting gifts and hospitality that might reasonably be thought to influence your . 
judgement'. The model codes would supplement that statement with detail, for example 
by specifying that gifts and hospitality above a certain value should not be accepted, and 
that anything accepted while on council business should be declared in some form. The 
authoriry's local code could not introduce rules which were less stringent than those in 
the model code. It could, however, include additional rules or advice to reflect local 

It might be helpful to give examples of how the new arrangement would work in 
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circumstances. An authority might require all gifts and hospitality to be refused: or to 
register acceptance in a particular form; or the local code might include examples of 
hospitality which had caused criticism in the past and should never be accepted. Including 
this sort of material would be a local decision. 

7 4 .  We can contrast this approach with the rules on conflicts of interest. Again, the 
general principles offer the underlying basis for the system: ‘Where you have private 
interests which conflict with !’our public duty you must resolve this conflict in favour of the 
public interest.’ 

-- 
, > .  There should however be no scope for local variation in the declaration and handling 
of conflicts of interest. The principle of avoiding conflict between public and private 
interests is fundamental to public life in this country and to public confidence in standards 
of conduct. We have suggested a new approach below @ages 24-35): we hope that it, or 
something like i t ,  will be set out in the model codes in full, and incorporated in every local 
code. 

‘6 .  
not attempted t o  draft the model code ourselves: that is a task for experts in local 
government. 

W’ith that esception. where n.e believe a radically new approach is needed, we have 

R2 
replaced by a statement of the ’General Principles of Conduct for Local 
Councillors’. This should be a Great Britain document. issued by the Secretaries 
of State for the Environment. Scotland, and Wales, and approved by affirmative 
resolution of both Houses of Parliament. 

The present National Code of Local Government Conduct should be 

R3 The Secretaries of State should take powers to approve ‘Model Codes of 
Conduct for Local Councillors’ prepared by the local government associations 
and ombudsmen. provided that any Model Code which is approved incorporates 
and reflects the ‘General Principles’. 

R4 Each locai authority should be required to adopt a local code of conduct 
which incorporates and reflects the ‘General Principles’ and achieves at least the 
same effect as the approved model code. 

R5 Every new councillor. and every councillor on re-election, should be 
required to state that they had read, understood and would observe their local 
code. 

R 6  The appropriate Secretary of State should be able to make a formal request 
to a local authority that it should make changes in its local code or standing 
orders if he or she considers that it does not achieve at least the same effect as 
the model code. If the local authority does not comply, the Secretary of State 
should be able to refer the code to the relevant Local Government Tribunal. 
which would have the power to order changes (see chapter 4 and R24). 

R7 The Commissioner for Local Administration (the local ombudsman) should 
be able to recommend changes to a local authority’s code, and if necessary refer 
the matter to the relevant Local Government Tribunal for a frnal decision. 

23 
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‘If ule are tq-ing to encourage people who are active in their locality to take part in 
politics at a couiicil leuel it utouid be UnfortiittClte ifute ugere to have niles uiJicb made 
them feel that their iriflzience might be diminished hj* hecoming a councillor ‘ Frank 
Dobson IW Spokesperson on the Environment and London. Labour Party 

, WYLeti I u‘as at Soutbu.ark uv tried to produce a conipreherisive note on nienibers’ 
interests for theguidance of rnenibers and we did prodirce the note but the note u v i s  

tliirtl, pages long. ’ Clive Grace, Chief Executive, Toqaen County Bomugh Council 

‘Certaitil)! the impression u!e haire . . . is tbnt the present situation creates difficulties for 
indiiidiral councillors. that the existing rules are perhaps quite confusing and difficult 
for tbrm to operate. ’ /on Sbortridge, Under Senetaty, Welsh Ofice 

’ . . . the present sisteni has reached a stage of complexit>$ where most of u s  have almost 
giretz iip tqving to utork out uhat a member of the public might think aborrt whether we 
k id  beer? ir!flite)icec/ or i iot  . . . . .\lost of l i s  nou‘ are just saying, “I think u!e might haiie a 
tr~))I-pecitiIi~tt~l, interest ciiid u*e rrre learing the room”. ’ Geoffrey Wombwell, Leader of the 
Conservative Group, London Borough of Hammersmith & Fulham 

‘Ki‘ttgelistciii biniself uvula’ baiv been tased to elucidate the distinction drauw [ i t i  Zbe 
 COL^] b e t l i e n  iuterests tbat are i)isig?iificant: interests that are Signifcatit but llot 
clecrr and sitbstaritial: and interests that are both significant and also clear and 
.<rih.StLlJltii7l’. Editorial, Local Authority Law, 3/95 

CO I VTic ts of 112 te ;7 -est 
-- 
/ . 
seven principles of public life come together on this one issue. Getting it right is 
fundamental. 

The resolution of conflicts of interest is at the heart of probity in public life. All of the 

78. 
in pursuit of a private interest, and must not allow any private interest to influence a public 
decision. Any relevant private interest must be declared, and if the conflict of interest is too 
great then the person concerned must either stand aside from the decision in question. or 
dispose of the private interest. 

The cen‘fral principles are clear. A person in public office must not take any decision 

79. The practice is much more difficult. Everyone in public office has some private 
interests. Those who are in public life on a part-time or voluntary basis, like local 
councillors, will certainly have extensive private interests and may well have a wider range 
of such interests than the average member of the public. 

80. 
whatsoever should participate in a public decision. Such a position would mean that 
people with relevant knowledge and experience were excluded, and the quality of 
decision-making would suffer. 

It is nor possible or desirable to say that no-one with any relevant private interest 



81. There are circumstances where a person with a private interest should always 
mrithdraw. The existence of a pecuniary interest is such a circumstance. But there are 
circumstances where the existence of a non-pecuniary interest is not a sufficient reason 
for not participating, and some circumstances where it is positively desirable for people to 
take part and vote on a subject in which they have a non-pecuniary interest. 

83. The issues are particularly complex in local government. Local authorities are multi- 
purpose bodies, involved in many different activities within a restricted geographical area. 
They are run by councillors, elected on a ward basis, whose task is to represent the 
interests of local people. Councillors are themselves local people, who are likely to have 
been actively involved in the local community before election, both in commercial and 
non-commercial activities. and who may be even more involved after election. Potential 
conflicts of interest are likely to occur frequently and the public interest requires that a 
sensible balance should be struck between avoiding impropriety, and enabling councillors 
to fulfil the role for which they were elected. 

The Present Situation : Registration 
$3. Statuton registers of interests apply to elected councillors, although not to parish 
councillors. co-opted members of council committees. or  officers. Separate registers do 
not have to be kept by joint bodies on which councillors serve. 

84. 
cgrounds that such a requirement. would be unreasonable. a recommendation b!. the 
K'iddicombe Committee' that the register should cover all interests, whether pecuniary or 
not, which could reasonably be regarded as likely to affect a councillor's conduct or to 
influence his or her actions, speeches or votes. 

The register relates only to pecuniary interests. The government rejected. on the 

85. 
a criminal offence not to register the prescribed pecuniary interests, or ro give false or  
misleading information. Changes must be registered within a month. Registers cover only 
the councillor's own interests, not those of a spouse or any other person. Councillors 
cannot be obliged to register any interests other-than those which they are required by 
statute to register. 

The register must be available on paper during office hours for public inspection. It is 

86. 
employment, office. trade, profession or vocation; sponsorship; contracts with the 
authority; land in the authority's area; licences to occupy land (eg shooting or fishing 
rights); tenancies of local authority property; interests in securities in bodies which have a 
place of business or own land in the authority's area (but excluding shareholdings with a 
nominal value of less than 62 5,000 or constituting less than 1% of the issued share capital). 

The regulations require the registration of pecuniary interests under these headings: 

S-. 
and the pecuniary interests of spouses and close family members, but councillors cannot 
be required to complete these. Co-opted members of council committees are not required 
to register their interests. Councillors who serve on joint boards are not required to 
register their interests with the secretariat of such bodies, as the entry on the register of 

Councils may have additional voluntary registers covering non-pecuniary interests, 

4 The Conducr of L O C ~  .4urhonn Business'. Cm 9'9-. June 1986. pmgmph 6.56 
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[he council is deemed to be sufficient. However a councillor who was appointed to 
represent the council on the board of an external body, which required its board members 
to make an entry in its register of interests, would have to complv with the rules of that 
body 

Registration in Non-departmental Public Bodies (Quangos) 
88. In 1997 the Government issued new 'Guidance on Codes of Practice for Board 
Members of Public Bodies''. The guidance requires each public body to keep a regiser of 
interests appropriate to the body's activities. It says: 

89. The guidance notes that non-pecuniary interests include those arising from 
membership of clubs and other organisations, and that close family members include 
personal partners, parents, children (adult and minor), brothers, sisters, and the personal 
partners of an!. of these. 

90. There are no specific sanctions against failure by board members of public bodies to 
comply with requirements to register, although individual public bodies may well build 
these into their own rules. Board members on appointment must undertake to compl!, x 
all times with the body's code of conduct. The general sanction is expressed in these 
terms: 

92. Members of Parliament are asked to keep that overall purpose in mind when 
registering their interests. Interests are registered under these categories: remunerated 
directorships; remunerated employment, office or profession; clients; sponsorship or 
financial or material support; gifts, benefits or hospitality received in the UK (with a 
declaration threshold of 512 j for gifts or S21 j for hospitality); overseas visits (not paid for 

5 .  
6. 

'The Governance of Public Bodies: A Progress Repon', Cm 3j j-. February 1997. The guidance is 11 annex C 
i s  quorcd in the current 'Register of .Members' interests'. House of Commons 259. February 1997. 
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personally or from UK public funds): overseas benefits and gifts: land and propern 
(excluding personal residences): registrable shareholdings (with the same thresholds as 
local government. but including those of the spouse or dependent children). 

93. There is also a discretionary section for Members to register 'interests, including 
unremunerated interests. which do not clearly fall within any of the specific categories but 
which they consider to be relevant to the definition of the Register's purpose.' 

94. 
nianer. to be investigated (and often dealt with) by the Parliamentary Commissioner for 
Standards, and in more serious cases for adjudication by the Committee on Standards and 
Privileges and ultimately by the House itself. 

Failure to disclose interests in accordance with the rules of the House is a disciplinan. 

A New $stein of Registration in Local Government 
95. 
with current good practice. and should be reviewed. 

The requirements o n  registers of interests in local government are not consistent 

96. We do not believe that the tight statutory restraints on the information which should 
be registered operate in the public interest. The purpose of registers is to make the public. 
officers. and fellow councillors aware, in a timely fashion, of interests held by councillors 
nhich are likel!. to give rise to conflicts of interest. '4 register is an important supplement to 
a declaration of interest. because it  is 3 standing document, which can be consulted when 
o r  before an issue arises. and enables others to take a view on whether a conflict of interest 
nu!. exist. 

9'. 
deciding n-herher an interest should be registered. and subsequently declared in relation 
ro 3 particular item of business. lies with the individual councillor. It can often be helpful, 
however. for a councillor to know in good time if others might consider that a conflict 
arises. It is also important for public confidence that people who are interested in the 
council's business. for whatever reason. should be in a position to know in advance of a 
particular meeting that an interest might have to-be declared by a particular councillor. 

A s  such. i t  is an important safeguard for councillors themselves. The responsibility for 

98. 
t o  register any pecuniary interests, and any other interests which members of the public 
might reasonably think could influence their actions, speeches or votes in the council. This 
approach is in line with the approach taken by non-departmental public bodies and the 
House of Commons. and as recommended by the Widdicombe Committee for local 
aovernment . 

99. 
interests, including pecuniary interests of spouses and of dependent children or other 
persons forming part of the same household. They should be asked to register non- 
pecuniary interests which members of the public might reasonably think could influence 
their actions, speeches or votes in the council, but it should be for councillors' own 
judgement as to what non-pecuniary interests fit that criterion. 

In our view the defining purpose of council registers should be to enable councillors 

Within such a general objective, councillors should be obliged to register pecunia47 
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100. Because a council's business covers such a wide range of activity, it will not generally 
be possible for a councillor to be sure that a non-pecuniary interest will never give rise to a 
potential conflict with the council's activities. It would not be reasonable or practicable 
therefore to expect that all non-pecuniary interests which might conceivably give rise to a 
conflict will be registered. Councillors should have the defining purpose of the register 
clearly explained to them, and should then use their own judgement as to what non- 
pecuniary interests are both continuing interests, and sufficiently close to the council's 
business. to justify registration rather than declaration on a particular occasion. 
Membership of local clubs and voluntary bodies. particularly when the councillor serves on 
the management committee, is something which it might be particularly appropriate to 
register, as is membership of a local pressure group. Membership of other bodies, 
including membership of other local authorities, or of public bodies. ought to be 
registered even where such membership does not place any disqualification on 
participation in business. An important purpose of the register is to make available to the 
public information about relevant outside interests which insiders might well take for 
granted. 

101. 
be registered under the present rules, which are broadly in line with practice in other 
public bodies. 

We have no comments on the defined categories of pecuniaT interests which must 

102. 
electronically for example via the Internet. 

We believe that councils should be encouraged to make the register available 

103. 
simply involve drawing together the entries which individual councillors have made o n  the 
register of their councils. This is because the need to investigate the registers of all councils 
represented on a joint board places unnecessary difficulties in the way of a person, 
including another member of the joint board, who might want to discover the registered 
interests of members of such a board. 

We consider that joint boards should maintain their own registers, which may well 

Penalties for Failing to Register 
104. 
criminal offence. (Although separate figures are not kept, there appear to be very few 
prosecutions for failing to register a pecuniary interest). We appreciate that the aim in so 
doing is to emphasise the importance of registering pecuniav interests, but we consider 
that such an aim would be better served by shaping the obligation in a way which would 
make enforcement more likely and more effective. In practice, this would mean tackling 
failure to register through the council's disciplinary procedures. The criminal law, in our 
view, should be reserved for situations in which councillors take actions which put private 
interest above the public interest, or are otherwise against the public interest. 

In our view, no useful purpose is served by making failure to complete the register a 

105. We were struck by the difficulty that councils can have in bringing their own 
members into line when they behave badly in this or other areas. In chapter 4 we discuss 
the issue of enforcement more widely and conclude that every council should establish a 
Standards Committee which would have the power to investigate misconduct and 
recommend action to the full council. 
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106. Failure to register an interest which falls within one of the categories defined in the 
code would be one of the matters that should fall under the disciplinary powers of the full 
council, acting on a recommendation from the new Standards Committee. There would be 
a right of appeal to a new Local Government Tribunal under that system. 

The Present Situation: Declaring, Speaking, and Voting 
107. .\E present, decisions on when to declare. and on when to refrain from speaking or 
voting, are made much more complex than is necessary by the mixture of documents and 
rules governing these decisions. There are regulations, the national code of conduct and, 
in England. the ombudsman's guidance. 

108. As we said earlier in this chapter, the national code at present covers an 
unsatisfactoq, mix of general principles and specific situations. The ombudsman's 
guidance, while useful and sensible, sets down rules which seem to fetter both his, and the 
council's, proper discretion, and there appears to be some inconsistency in the way in 
which the rules bire in differenr situations. 

t h i t  i i lei I il~ers .iho t i/d I tot participate iir the disi-z(.isioir 01- rletei-iuii zritioi I of 
i7icittei-s i i r  iibich theis heuv n n'iirctpecr(izi&ii:~, intei-est: nild 

tixit il+heii ciiz iiirei-est is not of c7 rlii.ectpeciiizicii:i, kiiici. i~iei~zbeis . ih( lr i  
consider ii,betberpa~ticipatioiz iiz h'3e rliscrissioii 01- detei-iiiiiiatioir q f c l  

imztter ii30iild suggest a real daiigei- of bias. This shorrld be ii?teipi-eted iii 
the sense that inembers might tinfairlit regoid ii'itl?,fi7iqoiii: 01' n'i.$iiqozii: the 
case of a par09 to the matter under considemtioli. Irr corzsideiiiig ii~kethei* N 

real daiiger of bias esists i?i relation to a particular decision. iwiithei:s 

.ihotrld assess tc'hetber r h e l !  a close fainiiir nieinbei: a person liL'iiig in the 
same household as the board inembei: or a Jrm. buriness. or organisntiort 
z~+th iihich the board member is connected are like119 to be qffected tnore 
rhait the geiieralitil of those affected bj- the decision iii qziesrioit. ' 
@aragrapbs 1G and 19) 

110. This parricular formulation concentrates on the principles underlying the decision 
on whether or not to participate in the discussion or determination of a matter under 
consideration. An interest should be examined to see if it creates a real danger of bias. 
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A real danger of bias is created when the member or his or  her close family are affected 
more than thegeneralip of those affected 4 the decision. We have summarised our 
approach in the box below. 

111. In this context we see no place for the widely misunderstood concept of an indirect 
pecunian interest. There are direct pecuniary interests and other interests; the test we set 
out above of a 'real danger of bias' should apply in the case of all these other interests. 

CONFLICTS O F  INTEREST 
If-iqoii baite a pecuniaq' interest in a matter under discussion. you should declare the 
nature of the interest and uithdraw from the room, unless you have a dispensation to 
speak. 

I f j w r r  halie arijr other interest in the matter under discussion u6icb creates a real 
danger of bias, that is. the interest affectsjorr. or a member ofyour household, more 
tl~ati the gemrality of those affected by the decision: you should declare the nature of 
the iiiterest and ii,it$drnuqfrotn the room. unless j'ou halie a dispensation to speak. 

I f ~ ~ ~ ) i r  6ni.t. a y -  other interest uhich does not create a real danger of bias. but u6ich n 
rnertiber ofthe public might reasonabtit think could influence j*orcr decision:  voir slJould 
declarc. the iintrrre of the interest. but yorr may remain in the room. participate in the 
discirssioti. and i'ote $)sou u-ish. 

I f  in atij. doubt about the application of these rules. J'OU should consult a srtitab(?* 
qualified officer such ns yoiir council's legal adt.iser/monitoring officer 

The final decision remains yours alone. brrt it may siibsequent[iq be referred to the 
Stnminrds Committee of yore- council in case of dispute. 

Public and - Private Interests and Bias 
112. 
different from those which underlie declaration of an interest. Declaration is required of 
interests which 'members of the public might reasonably think could influence your 
decision.' Circumstances may easily exist where declaration of an interest is appropriate 
because members of the public might reasonably think that that interest could influence a 
member's judgement, but where the interest is not one which creates a real dangev of 
bias because of the particular effect of the decision on  the member or  the member's close 
family. 

The circumstances in which a member is required not to participate in a decision are 

113. 
have many interests in common with the rest of that community. By the nature of local 
democracy a councillor is likely to live and/or work in or close to the ward he or  she 
represents. A councillor may also be involved with a particular interest group, or may be 
concerned with a particular cause. A councillor may well take a particular standpoint on an 
issue that divides the community. 

This needs some further explanation. A councillor is part of the communiry, and will 

30 
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114. In many cases, the 0utcom.e of council decisions may affect bodies in which the 
councillor has an interest. People whose causes the councillor suppora may benefit. It 
would be strange if a councillor who championed the interests of disabled people, for 
example, had no connections with local associations for disabled people. The councillor 
might hold, or have held, office in such an association. i t  may well have been the 
councillor‘s role as a campaigner for disabled people that led to his or her election. It 
would be inappropriate for a councillor in this position to be debarred from council 
decisions on providing facilities for disabled people. It would be inappropriate to exclude 
such a councillor from consideration of planning applications, or applications for council 
grants, on behalf of organisations for disabled people, even ones where the councillor 
knew most of the members (although the councillor should be excluded from voting if he/ 
she remained an office holder). Even then, it might well be appropriate to allow the 
councillor to have a dispensation (see below) to speak but not vote. The councillor‘s 
participation in the discussion would be of great value. 

11 5 .  
the interest is a public interest, not a private one. The important principle is that evevone 
concerned should know that the councillor approaches the matter from a particular 
background and standpoint, so that his contributions to the discussion and decision can be 
weighed by colleagues, and the press and public, against that background. 

In such situations, even though the councillor has direct contacts with organisations, 

116. 
little more difficult when a decision affects the local community where the councillor lives. 
A planning application for a major development may well affect a councillor in the same 
nay as it affects those he represents. The councillor, like the neighbours, might well be 
concerned about the prospect of additional traffic. Like the neighbours, the councillor 
might well wonder whether the development will tend to increase-or reduce the value of 
the family house. Like the neighbours, on the other hand, the councillor might be attracted 
by the prospect of the better facilities which the development would bring, and which the 
councillor’s family would undoubtedly use. 

This is not. put in this way, a particularly difficult concept. The question becomes a 

117. The couneillor in these circumstances is undoubtedly going to have at least a non- 
pecuniary interest in the outcome of the decision. Views in the community might be split, 
and it is impossible to be certain that the side which the councillor takes is entirely based 
on altruism and totally unaffected by a view of personal benefit or  inconvenience. On the 
other hand, everyone in the community is making the same judgements, and if the 
councillor takes the wrong side, from the community’s standpoint, they have a remedy at 
the ballot box. The important point is that the councillor’s family will not be affected ‘more 
than the generality of those affected by the decision’. 

118. ,4 good deal turns on the interpretation of the word ‘generality’. There is no 
alternative to treating each case on its merits, because no system of rules can cover every 
hypothetical situation. If one hundred households are affected by a council decision, then 
most people would agree that a councillor similarly affected has no special interest which 
might debar him or her from speaking or voting, providing the interest is declared. If in a 
different decision ten households are affected, then in most circumstances a councillor 
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might feel that iaking part in a decision was inappropriate. The councillor must make this 
judgement, but any individual decision will be in any case subject to the following tests; 

the advice of the council’s legal adviserimonitoring officer; 

the views of the council’s Standards Committee; 

the subsequent judgement of the ombudsman if a complaint is 
made; 

in serious cases, the verdict of the courts. 

Pecunia y Interests 
119. 
view a pecuniary advantage or disadvantage which is no greater in principle than that 
which accrues to the generality of those affected by the decision should not be treated as a 
direct pecuniary interest. The ombudsman’s guidance says, rightly, that a development 
immediately adjacent to a councillor’s house might well have a particular impact on the 
value of the councillor’s house, and so be a pecuniary interest. Yet the guidance says also 
that a councillor whose business premises were on a street affected by proposed parking 
restrictions would also be regarded as having a pecuniary interest. This must depend on 
the circumstances of the individual case. Every person running a service business in a small 
town has an interest in major new developments bringing additional spending power into 
the town. In a town dominated bv one major employer, many members of the council 3re 
likely to be connected in some way with people whose employment depends on that firm’s 
continued local activity. There is a substantial difference between a personal benefit or loss 
which is shared with the generality of the community, and one which accrues because of 
decisions which particularly affect a councillor’s own family 

To some extent, a similar approach should be applied to pecuniary interests. In our 

Dispensations 
120. 
exemptions and dispensations. These are permissions, either granted by the Secretay of 
State, or  by councillors to themselves, to continue to participate in a discussion and vote 
despite the existence of an interest. 

The new system outlined above will also have the effect of reducing the need for 

Ex-emprions and Dispensations from Pecunia? Conflicts of Interest 

121. 
exemption, a general dispensation, or  a particular dispensation apply 

Pecuniary interests may not disqualify a councillor from speaking and/or voting if an 

132. There is a general exemption from the rules covering pecuniary conflicts of interest 
if a councillor has a direct pecuniary interest by virtue of being a council taxpayer or  a 
consumer of council senices. In such circumstances councillors are not disqualified from 
speaking or voting, although the courts have not interpreted this exemption very 
generously. The same applies to any discussion of council allowances. 

123. There are also ‘general dispensations’ for pecuniary matters. Councillors who are 
council tenants may speak and vote on a discussion of housing policy, unless their own 
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tenancy is under consideration or they are in arrears of rent. The same applies to 
councillors who have children of school age when education poliq is being debated. and 
to councillors who are in receipt of statutory sick pay when that is the subject of 
discussion. These have had to be the subject of general dispensations granted b!. 
Secretaries of State because the exemptions have been interpreted so narrowl!. in court 
judgements. 

124. 
voting), but are granted by the Secretary of State to individual councillors on an ad hoc 
basis (they are virtually unknown in Scotland). Dispensation to speak is granted quite 
readily, unless the councillor's pecuniary interest is 'so immediate' that it would be wronj 
to take part in the discussion at all. Dispensation to vote is normally granted only when ti 
failure to do so would lead to more than half the committee or council having to withdra. 
or would upset the established political balance of an authority. 

'Particular dispensations' have the same effect (allowing speaking and in some case 

Self-dispensations fioni ilro?z-pecriniai7' Conflicts of Interest 

12 5 .  In cases of non-pecuniary interests, councillors may grant themselves 'self- 
dispensations' if othernise the political balance of the council or committee would be 
upset or more than half the members of the committee or  meeting concerned would ha! 
to withdraw. Councillors are expected to seek advice from the chair of the authority or 
from a senior officer before granting themselves such a dispensation. 

Dispensatioits C'iider the ,Veil' S,:rte?n 

126. The confusing arrangements for dispensation, exemption and self-dispensation arc 
largely 3 consequence of the complexit!. of the present arrangements for handling conflic 
of interest. If a new regime on the lines we have proposed were introduced. there would 
be no need for the retention of exemptions, all of which deal with circumstances in whic 
there is no real danger of bias as we have defined it. 

- 127. krangements to permjt the participation and voting of a councillor with a pecuni; 
interest, or a non-pecuniary interest creating a real danger of bias, would however need I 

be retained. 

128. 
considered so immediate that it would be wrong for the councillor to participate. 

Dispensations to speak would remain subject to the test that the interest might be 

129. The present test for voting is essentially a mathematical one, allowing voting wher 
more than half of those present would otherwise have to withdraw, or when the political 
balance of the authority or committee would be upset. 

130. There is no reason in principle why these judgements should not be exercised at 
local authority level. The use of dispensations would be monitored by the council's 
Standards Committee. None of our witnesses, it is true, expressed much dissatisfaction 
with the rulings received from Government departments under the present arrangemen 
but full devolution of the process would, sooner or later, be a sensible reform. 



Third Report ofrhe Commrrter 011 Scundarcb I I I  Aiblic L i f e  

Issuing Guidance 
131. While the circumstances of individual cases are almost infinitely variable. we belie1.e 
the underlying principles are very clear. Most of the difficulties for individual councillors 
are caused by well-meaning but misguided attempts to cater in statutes and regulations for 
a whole range of specific circumstances, and by putting unnecessary and unhelpful detail 
into the code. 

132. We believe that the guidance issued by the ombudsman in England takes the right 
approach, in that it attempts to advise councillors by reference to decisions which have 
been taken in individual cases. The ombudsman’s task. like that of councillors, has been 
made more difficult bv the national code’s attempt to define interests by using imprecise 
words like ’real and substantial’ rather than the common law approach of looking at 
outcomes. 

133. 
guidance. That creates a danger that the test the ombudsman might apply in his 
judgements is the extent to which the councillor has complied with his guidance. rather 
than what actually happened in the individual case. It should be for the local government 
associations to issue such guidance as is necessary. 

However we do not believe that it is right for the ombudsman himself to issue such 

R8 Every council should have to maintain a public register of councillors’ 
interests. listing their pecuniary interests: those non-pecuniary interests which 
relate closely to the activities of the council and associated bodies. or which 
members of the public might reasonably think could influence a councillor’s 
judgement: and pecuniary interests of close family members and people living 
in the same household as the councillor. 

R9 
interest. 

It should no longer be a criminal offence to fail to register a pecuniary 

R10 Unless they have a dispensation, Councillors who have a pecuniary 
interest in a matter under consideration should have to declare that interest. 
withdraw from the meeting or discussion, and take no further part in the 
business in question. 

R11 
pecuniary kind, and which members of the public could reasonably think could 
influence their actions, speeches or votes. 

Councillors should have to declare any interest which is not of a 

R12 Unless they have a dispensation, councillors should withdraw from 
consideration of matters where they have an interest whose existence creates a 
real danger of bias, that is where they or their close family are likely to be 
affected more than the generality of those a e c t e d  by the decision in question. 

R13 AU the existing primary legislation on conflicts of interest in local 
government should be repealed and be replaced by a provision giving effect to 
the common law principles set out above. 
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Chapter 3 

The Local Government Officer 
Couizcillors and officers 

:vpointirrg people usho agree with j ~ ~ i  is stupid. Zou do not need advice from people 
i i d i o  agree u*ith j*oil. because the?? agree u W" J~OU. You need adifice from people who usill 
not agree with ~ * o u .  ' Frank Dobson 
Labour Party 

Spokesperson on the Envitonment and London, 

,The issire. jt seenis to nie. alu*a)-s is to get local ownership - i f I  can use those uvords - 
of tbc kiriri ofprinciples uhicb o?ze uqould expect to see enshrined in a national code. 
. A t i d  tbrct argiws to me for open debate, discrrssion and exchange among members. 
c i i ? i o t g  (gficcrs atid hetu jeer1 officers and members about their respective roles und 
rdafioriship.c R>o often too itiircli goes utispoken. unsaid urtdiscussed. Situations atid 
circirtiistatrces cliat~ge. prohlwis arise and there is no adequate foundation. So  the 
dei~eloprrierrt ofloculprotocols and local codes. seems to me to be a v e v  important 
otte ' Professor Micbael Clarke. Head of School of Public Policy, University of 
Birmingham 

:AI  Ibc s c i t w  tittic. tbqe /officers] bai-e to understarzd tbat tbey operate u-itliin a political 
sj 'stwi r i d  that the people i ( h o  6 a i v  been rkcted bai?e been elected on the basis of a 
nimifesto cot?ii?iitt?iettf that tbq0  iriteiid to traizslate into U policy directiori for the 
uiithorit-]* otvr the lifrtitiie of t h t  administration. I t  is their dut.19 to rifork to tbat 
adtriitiistratiotr and to help irs tramlate tbat series of manifesto conzmitnlents into 
policies tlicit u'e can take tbroirgh the coirncil and iniplenient within the comniiiiiitj3 
that I N  scw'e. ' Councillor Russell Goodway, Leader Cardtfl County Council 

'I  do riot think it is part of a proper partnership relationship between officers and 
coiiricillors that officers are somebow seen inpublic as people who can be appropriate(r 
haratigued or criticised or told that the]. do not knoui uhat t h q  are doing. I tbiirk tlid 
the best relrrtiotiship betu*eeti officers and councillors is much more ( . fa  partizersliip 
relationship. ' Geny Stoke Professor of Government, University of Strathclyde 

134. 
councillors and its officers. Where the relationship breaks down, an atmosphere of 
suspicion or dislike can make it very difficult to devise and implement policies in any 
consistent way. 

N o  local authority can function properly without a good relationship between its 

135. We asked some of our witnesses whether there were common features linking 
authorities where there had been a breakdown of officer/member relations. N o  consensus 
emerged, but it was generally agreed that defining rhe precise boundary between matters 
dealt with by officers and those by councillors was very difficult. 

36 



Third Report of rbe Cvrntnirfee on Yandards in A 1 6 f i ~  L~fe 

R14 Regulations under the'statute should be confined to requiring councils to 
have public registers of interests, to setting out the framework of interests 
which must be included in those registers, and requiring councils to have rules 
covering declaration, withdrawal, and disciplinary procedures. 

R15 Councils should set up a Standards Committee, composed of senior 
councillors, which should have the power to e-uamine allegations of misconduct 
by councillors and to recommend disciplinary action to the full council, 
including the punishment of an individual councillor. 

R1G A meeting of the full council (open to the public and press) to consider a 
report of the Standards Committee should be held as soon as possible after the 
Standards Committee has reported. 

R17 The Standards Committee should have powers to propose the withdrawal 
from decisions of a member whose interests it considers are such as to create a 
real danger of bias, and to recommend disciplinary action against members who 
breach the council's code. 

R18 
issue general guidance about conflicts of interest. 

The Commissioner for Local Administration in England should cease to 
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136. 
Councillors are elected members, usually parry politicians, serving for futed terms and 
representing a defined geographical area of the authority: officers are professional (and 
sometimes professionally qualified), non-political, and servants of the authoriry as a whole. 

This is at first sight surprising. The different status of the WO groups is clear enough. 

131. 
easy analogy with civil servants and the Government (technically the Crown) for which 
they work. The analogy is, however, misleading, because local government officers are 
legally employed by each and every member of their authority, not just those who are in a 
majorin: still less the leading members of that majority. Unlike central government, in local 
government the executive and the legislature are the same body served by the same staff. 

Those who are most familiar with central government may be tempted to make an 

' 

138. 
and opposed viev.s. requires diplomacy and, where necessary, firmness. A sensible officer 
n.ill want to maintain a balance between the various parties on the authority but will no 
doubt devote more time and effort to fulfilling the requests of the majority part): for they 
are. after all. more likely to become the policy of the council as a whole. There should be 
no cparrel Kith that. any more than with the right of officers to deal even-handedly with 
parties on a hung or balanced council, regardless of which is numerically the largest. In the 
hurl!~-burl!. of political competition, it may seem sometimes to minority-parn councillors 
thar officers give them a raw deal. This may break out into personal and public attacks on 
named officers: a practice strongly to be deprecated, and one which may invite the kind of 
disciplinary sanctions ne outline in chapter 4. 

To perform successfully as an officer, faced with the demands of councillors of varied 

139. There has been concern that officers were becoming too closely identified with the 
controlling parry in some authorities. We found little evidence to support this beyond one 
or two notorious cases. Where it happens, it is improper: it causes a confusion between the 
accepted roles of councillors and officers, and makes local government less effective. Since 
1989 there have been regulations restricting the public political activities of senior officers, 
analogous to those in the civil service. N o  convincing case was made to us for their 
abolition or alteration. 

140. 
have been, and will continue to be cases where suspicion of nepotism or  political 
favouritism exists, and a recent investigation took place precisely on this subject, into 
appointments at the former Monklands DC. We do not, however. believe that this is a 
common practice on the basis of the evidence we have heard. 

- 

Regulations also require councillors to make officer appointments on merit. There 

141. 
appointment of officers. We do not agree; nor do we believe that different rules should 
apply to the appointments which have councillor involvement and those that do not. Local 
authorities should make arrangements suitable to their needs, so long as the principle of 
appointment on merit is respected. As we note in chapter 4,  the local government 
ombudsman should be the proper recipient of complaints about decisions which do not 
appear to meet that principle. 

Some have gone so far as to suggest that councillors should not have a role in the 
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Defining &e Working Relationship 
142. 
between officers and members. The present national code states, rightly, that ‘mutual 
respect between councillors and officers is essential to good local government’ (paragraph 
24).  It defines the boundary between them as follows: ‘Both councillors and officers are 
servants of the public, and they are indispensable to one another. But their responsibilities 
are distinct. Councillors are responsible to the electorate and serve only as long as their 
term of office lasts. Officers are responsible to the council. Their job is to give advice to 
councillors and the council, and to carry out the council’s work under the direction and 
control of the council, their committees, and sub-committees.’ (paragraph 23). 

There have been a number of attempts to define the proper workmg relationship 

143. This passage illustrates the limitations of the present national code. In practice. the 
simple split of policy (councillors) and implementation (officers) is neither always accurate 
nor illuminating. It is clear that there exist enormous variations in local government in the 
way the relationship works, both broadly and in detail, and that these relationships cannot 
be summarised in a code designed to apply nation-wide. In our draft principles (see pages 
20-21) we have therefore included a simple statement of the need for councillors to 
respect the position of officers and treat them with courtesy: it goes without saving that 
the same is true for officers and their attitude to councillors. 

144. Some authorities have drawn up statements of their own defining how the 
relationship should work (we attach at appendix I11 the protocol for member/officer 
relations from Birmingham City Council). This is a useful step, particularly in authorities 
where there has been some trouble in the past. We believe that all authorities should 
consider introducing such statements, tailored to reflect their traditions and practices. 

145. It is particularly important - as the Birmingham protocol says - that proper 
arrangements are made for the working practices of officers and party groups. We do not 
believe that a single national model for these practices is appropriate; but we are sure that 
whatever the precise arrangements in an authority, the following principles must be 
observed: - 

advice to political groups must be given in such a way as to avoid 
compromising an officer’s political neutrality; 

advice must be confined to council business, not parry business; 

relationships with a particular party group should not be such as to 
create public suspicion that an officer favours that group above 
others; 

information communicated to an officer by a party group in 
confidence should not be communicated to other parry groups. 

146. An officer who acts in such a way that he or she breaches these principles should be 
subject to disciplinary procedures. 
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147. 
councillors. Instead, a voluntary code published by the Local Government Management 
Board (LGMB) has been adopted by many councils, either verbatim or adapted for their 
particular needs: other councils have developed their own codes. It is clearly desirable that 
staff in every authority should have the guidance of a code of conduct, as with other 
people in public life. Councils which do not already have a code of conduct for staff might 
usefully take the LGMB code as a model which they could use or adapt. 

There is at present no stat.utory code for officers on the lines of the national code for 

148. We have considered whether there is a need for a statutory approach to officer 
codes on the lines of the councillors’ code. We would not normally advocate such a course: 
codes are not laws, they are statements of values, and the effect of making them 
enforceable is to make them less useful. Were it not for the wide use of statutory regulation 
for the conduct of councillors, we would not even consider it for officers. As officers, unlike 
councillors, are employees subject to normal employment law, an additional code with 
statutory enforcement is unnecessary 

149. 
more restricted than that for councillors. There is no statutory register, and the law 
requires officers only to disclose in writing any interest they have in a contract with the 
authority. This form of declaration is narrower than that for members, where the disclosure 
applies to a contract, proposed contract ‘or other matter‘. 

We do  however note that the law on the declaration of interests by officers is much 

150. -4s the LGMB code proposes, it would be good practice for authorities to introduce 
systems of registration and declaration for officers which parallel those for councillors. As 
officers are employees, and entitled to privacy provided they declare relevant matters to 
their employer, there is no necessity for these registers to be public. Failure to register or 
declare an interest should be a disciplinary offence subject to normal procedures. 

.What i and my stafffind is that rhq can telephone the local authority and talk to the 
su*itcbboard to ask to speak to the monitoring officer and the suiitchboard uill nei’er 
harie beard of the monitoring officer: let alone be able to identza. bin1 or her ’ Eluyn 
Moseley, Local Government Ombudsman for Wales 

’I do not relate to the artificial system that exists in ternis of the monitoring officer’s 
role. At the end of the da-i: wbatever rules. whatever organisational settings jpou bar ?e. if 
depends on the relationship that exists between the members and the officers of that 
authority. I believe it puts an officer in an invidious position to be a monitoring officer 
I certainb* have taken that role on board as a chief executive.’ Byron Davies, Chief 
Executive, Cardiff County Council 

‘LMost Chief Erecutives. I think. take the view, howetlet; that ifvou are going to be 
successful your relationship with leading members relies much more on their 
confidence in you and your ability to work with them. than it does on an?, formal legal 
requirements. ’ Roger Mom‘s, immediate past President, SOLACE 
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151. There is a small group of officers who have specific statutory duties to perform 
relating to conduct (others have duties relating to. for example. the provision of education 
or social services, but these are not our concern). The characteristic of these officers is that 
they have powers to insist on the consideration of some matter, or to delay decisions of the 
council because they detect some possible wrongdoing or misconduct. 

152. The head of paid service (normally the chief executive) must report as appropriate 
on the co-ordination of the authority’s affairs, levels. grades and organisation of staff, and 
their appointment and management. The report must go  to every member of the authority 
and must be considered by the full council within 3 months. 

153. The monitoring officer (sometimes the chief executive, more commonly the chief 
legal officer. sometimes someone else) must report if any proposal, decision or omission 
by the authority its committees or sub-committees. or officers has caused or is likely to 
cause a contravention of the law or any code of practice: or a maladministration or 
injustice. These rules also cover joint committees on which the authority is represented. 
The monitoring officer’s report must be considered by the full council within 21 days, and 
in the meantime no step can be taken to give effect to the proposal which has occasioned 
the report. 

1%. 
responsible for making proper arrangements for the administration of the authority’s 
finance. and must be a member of an approL.ed accountancy body It is the duty of the chief 
financial officer to issue a report if the authority has incurred. or  is about to incur, unlawful 
expenditure; has taken or is about to take a course of action which would be unlawful and 
likely to cause a loss to the authority; is about to enter an unlawful item of account; or is 
likely to incur expenditure in excess of the resources available for the financial year. Chief 
financial officers also have powers to audit their authority and to demand the documents 
necessary to do so. 

15 5. 
represented the high-watermark of conflict and mutual suspicion between central and local 
government. They were introduced in response to a few high-profile cases of authorities 
which seemed ready to defy the Government and to break the law in doing so. 

Authorities must also nominate a chief financial officer. The chief financial officer is 

- 
These powers date largely from the Local Government Act of 1987, which 

1 j6. 
officers themselves, regarded the legislation as badly drafted and literally unworkable. 
Others saw the statutory duty as an unnecessary formalisation of a professional 
responsibility to warn against impropriety that was integral to the job of a good council 
solicitor or treasurer in any case. The result has been that the statutory powers are very 
seldom used. Some have suggested that they should be abolished: we believe that they 
should, at minimum, be reviewed, as will be necessary if our proposals in chapter 4 are 
accepted. 

As often, hard cases made bad law. Most of our witnesses, including the statutory 

157. 
whether or not they were used, was of assistance to them in restraining councillors in 
some authorities from sailing too close to the wind. Like the threat of surcharge, officers 
told us privately, the statutory powers ‘kept councillors in line’. 

On the other hand, some officers clearly felt that the existence of statutory powers, 

-tO 
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158. We can see that in some situations rhe relationship berween officers and councillors 
might be so uneasy as to prompt such language, but we find it  worying. Councillors are 
elected and enjoy a stronger mandate to determine policy than officers, however wise and 
experienced. If the law says that ir is the duty of an officer to warn against a specific course 
of action then the officer must do so, but councillors must be allowed to exercise the final 
judgement on the matter. 

PTO tectio n against Dismissal 
159. At present, under regulations made by the Secretary of State, there is protection for 
chief executives who may be under the threat of dismissal. Each authoriry must have 
arrangements set out in its standing orders which provide for the appointment of an 
independent assessor who musr agree wirh any disciplinary action which the council 
proposes to take against a chief executive as a result of alleged misconduct. 

160. In practice these arrangements. which were again a response to difficulties believed 
to have existed in some councils in the 1980s, have been little used. Most chief executives 
take the view that, if relationships between themselves and leading councillors have 
broken down to such an extent that disciplina? action is being considered, resignation is 
inevitable. Not unlike the powers of statutory officers, however. the possibility of a chief 
executive having a defence against unjustified attacks may curb the more impetuous 
mem bers. 

161. We did not receive any evidence to the effect that these regulations should be 
removed. On the contrary we received some suggestions that their protection might be 
extended to other officers. We agree that it would be logical to offer the same defence to 
moniroring and chief financial officers. If their powers were ever to be used in anger, they 
might be the first casualties of the conflict. We do not exclude the possibility that there may 
be other senior officers who might find themselves in need of the same protection: but we 
have confined our recommendation to those officers most closely associated with issues of 
conduct and impropriety. 

R19 
officers (based either on the LGMB model or a locally-drafted version) 
incorporating rules for the registration of and declaration of interests by officers 
similar to those we recommend for councillors. 

- 

Every local authority should be required to draw up a code of conduct for 

R20 Every local authority should have its own written statement or protocol. 
governing relations between members and officers. 

R21 
chief financial officer should be reviewed by the Department of the 
Environment (and the Scottish and Welsh Offices) to determine whether they 
are workable and effective. 

The statutory powers of the head of paid service, monitoring officer. and 

R22 The protection already available to chief executives who are threatened 
with disciplinary action should be extended to the council’s monitoring and 
chief financial officers, subject to the findings of the review proposed in R21. 
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Chapter 4 

The Enforcement of Standards 
162. 
for councillors in local government. The essence of that structure is that the initial 
responsibi1it-y for compliance with the code and regulations should lie with the individual. 
who will have [he duty to register and declare interests, and to decide when to refrain from 
speaking and voting, and to leave the meeting. Whether or not individuals seek advice. 
they cannot evade their own responsibility. 

In Chapter 2 we described the structure of codes and regulations which we propose 

163. 
is not a unified regime. The most noticeable difference is between the treatment of 
pecuniary and non-pecuniary interests, where it is a criminal offence not to register a 
pecuniary interest, but there is no requirement at all to register non-pecuniary interests, 
and there is no sanction against a councillor who fails to declare a non-pecuniary interest. 
Yet all the evidence is that conflicts involving non-pecuniary interests are just as great a 
source of concern as those involving pecuniary interests, and that the former are in many 
ways more difficult to deal with. 

One of the problems with the present conflicts of interest arrangements is that there 

164. Although we have recommended that registers should include non-pecuniay 
interests. there is no case at all for making failure to register such interests a criminal 
offence. As we have noted. the range of potential non-pecunia? conflicts of interest is vast 
and unpredictable. It would not be possible to prosecute someone for non-registration of 
an interest which might only become the source of a conflict of interest at a later. 
unforeseen, date. 

16 5 .  We do, however, agree with the Department of the Environment’s view that the 
difference in treatment between pecuniary and non-pecuniary interests ‘is a source of 
confusion’. As we mentioned in chapter 2, we therefore conclude that non-registration of a 
pecuniary interest should no longer be a criminal offence in its own right, 

166. We do not underestimate the presentational difficulty of decriminalising this. It 
could be seen as being soft on misbehaviour. We are certain that this would not be the 
result. In our view failure to register a pecuniary interest is an offence not because the 
criminal law is the most effective enforcement mechanism, but because the fact that it is an 
offence is intended to send a signal to councillors that they must register. It has to be 
borne in mind that no actual wrong arises from failure to register an interest: any damage 
to the public interest occurs only if and when a councillor who has failed to register or  
declare an interest participates in relevant business. Because an offence can occur in the 
event of a fairly minor and technical omission, enforcement is uncertain. We received 
anecdotal evidence that complaints were made to the police merely to gain political 
advantage from the publicity, and that the police, quite reasonably, were reluctant to 
prosecute unless the simple failure to register was accompanied by some indication of 
improper intent. The number of prosecutions is therefore negligible. It is a waste of police 
time and money to involve them in such an issue. Enforcement would be much more 
effective and certain if it was undertaken as an administrative procedure within the council 
itself. 

- 
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prosecution for corruption under the existing law, or under the new offence of misuse of 
public office which we propose later in this chapter. 

Failure to register an interest would of course be a factor to take into account in an!. 

168. Failure to declare a pecuniary interest is more serious. because the implication of a 
need to declare is that a situation which might give rise to a conflict of interest has actually 
arisen. But failure to declare a non-pecuniary interest may be equally serious. In either 
case, the failure may range from the trivial to the seriously corrupt. When we considered 
arrangements in the House of Commons, we concluded that the arrangements worked 
reasonably well in serious cases, but were inadequate for day to day enforcement of the 
House’s own rules. There are elements of the same problem in local government. The 
system should be recast to provide better arrangements for day to day enforcement of the 
rules, which are likely to operate more effectively because they are not disproportionate, 
withour reducing the likelihood that serious misdemeanours will be rigorously prosecuted. 

169. 
disciplinan procedures supported by external scrutiny. and backed up by a new legal 
framework. 

hs with other public bodies. we believe that the way forward lies with internal 

I ’Ii does little to foster public corfidence in the integri[r and inipartiality of Local 
Goiw-rtnietit uhen the Corincil is powerless to discipline its ouw members. ‘ Ian 
Kirkland, Borough Secretary and Solicitor, Ashford Borough Council 

~ 

. . , ..althoirgb uv do bare codes ofpractice and disciplitiaq8 procedures ughicb we can 
app(l4 wben officers of the council are gziiliy of intproper bei!aL*iour: uie iiatpe no sircb 

codes ofprnctice and sartctioiis arailable to tbe council in the eiqent that an elected 
nienzber is giiilts of niisconduct. * Colin Sinclair, Chief Executive, City of Sunderland 
Metropolitan Authority 

‘1 r c w r l r l  barje thought that the most important sanction on ani* elected member is to 
bar them from being an elected meniber in future. Perhaps uie should be re!j*ing more 
on that sort ef thing. * David Rendel iwl Spokesperson on Local Govmment, Liberal 
Democrat Parry 

An Infei-nal En forcement Mechanism 
1‘0. There is at present no way in which a council collectively can act against an 
individual councillor for non-compliance with the code of conduct, other than by exclusion 
from committees with the consent of the councillor’s parry group. We have heard in oral 
evidence of the difficulty which occurred in one council over a councillor who was accused 
of harassing junior employees, and during our informal visits we heard of many cases 
where councillors had behaved inappropriately to officers or other members in one way or 
another. 
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171. We also received much indignant evidence from councils which had been found 
guilty of maladministration by the ombudsman, on  account of the misbehaviour of a single 
councillor. This system applies even if the council itself has made every effort to prevent 
maladministration taking place. or has disowned the actions of the councillor concerned. 
Councils are surely right to say that members of the public do not always appreciate the 
subtle degrees of blame which may accompany a finding of maladministration: mud sticks. 

172. 
to control any misconduct by individual members which amounted to a breach of their 
code of conduct. That would also follow best practice in other parts of the public sector, 
where we have recommended that standards of conduct should be upheld by a 
combination of internal controls and external scrutiny 

These factors suggest that there would be merit in giving councils a collective right 

173. There is by no means universal agreement that councils should have such a power. 
There are concerns that it  might be misused for political reasons, and that it could not be 
exercised impartially because of the close relations between councillors. Yet the House of 
Commons has such a sanction, and the Speaker is able to suspend Members, while in most 
non departmental public bodies the chairman, or  the board by resolution, can require a 
member's withdrawal, and the appointing authority can exercise powers of dismissal. Why 
are local authorities, and their members, alone deemed to be unable to put irrelevant 
matters to one side in taking these sorts of decisions? 

171. Those in local government who oppose such a power rend to prefer party 
mechanisms. They are unwilling for disciplinary issues to involve councillors from other 
parties. We do not decry party mechanisms. They are part of the informal arrangements 
which frequently resolve issues of conduct before a formal stage is reached. The council 
has other such means, through the party leaders, the chief executive and, of course, the 
monitoring officer. There are however cases where party mechanisms cannot work. Some 
members are not amenable to party discipline, or are not members of a party group at all. 
In a tight political situation a parry may prefer to live with some problem rather than give 
ammunition to its opponents. In any case, the imperative underlying party discipline must 
inevitabi!, be the parry's interests and reputation, rather than those of the council. It is true 
that these will often coincide, and that one will depend on the other, but that will not 
always be the case. 

il Standads Committee 
175. 
tightly constmined, and subject to an external appeal procedure. We have considered a 
number of ways in which such a system might be constructed, and have concluded that 
each council ought to have a Standards Committee. This should be a small all-party 
committee, composed of experienced councillors, and chaired by someone other than the 
leader of the administration. Depending on the circumstances, it might be suitable to have 
rhe Mayor or Provost in the chair, or (by analogy with the Public Accounts Committee in 
the House of Commons) to have the committee chaired by a senior opposition councillor. 

Our view is that an internal council disciplinary procedure will work so long as it is 

176. 
only after a recommendation from the Standards Committee. We believe that the council 
should have power to bar councillors from particular meetings, from access to particular 

The council itself should be given statutory powers of discipline, to be exercised 
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papers or premises, and to restrict their contacts with named staff, It should also have 
powers to suspend or remove councillors from particular committees, and to suspend 
them entirely from council meetings and council business. It  should not have power to 
impose financial penalties. In the event of a suspension from the council, this should last 
for a maximum of three months. If the council declines to lift the suspension after three 
months, the councillor should be deemed to have resigned, and a by-election should be 
held. The councillor should be eligible to stand for re-election. In the event of re-election. 
and repeated misbehaviour, it should be open to the council to apply to the proposed 
Local Government Tribunal (see pages 46-48, below) for a disqualification order. 

177. In any case, the councillor affected should have the right to appeal to the Local 
Government Tribunal, and the penalty appealed against would be suspended until the 
appeal is held. 

178. 
should operate, because the circumstances appropriate to each council will vary. The 
existence of the proposed Local Government Tribunal will compel councils to adopt 
procedures which comply with the principles of natural justice, and no doubt these will be 
refined with experience. But we have a few observations which councils may wish to take 
into account. 

We do not think it is right to be prescriptive about how the Standards Committee 

1'9. 
such a committee. The presence of outside assessors, who will not have been involved in 
any animosity or argument within the council which may have preceded the use of the 
disciplinan procedure, will help to reassure all concerned that a just and impartial decision 
is being reached. Such co-opted members would normally be people of standing, with 
relevant qualifications or experience. 

First, we believe it will often be sensible to have one or more co-opted members on 

180. 
should be advised personally by the relevant senior officers of the council - the head of 
paid service, the solicitor, the monitoring officer and, where financial matters are 
concerned, the chief finance officer. A disciplinaF hearing should only take place in the 
light of a written report prepared by the appropriate officer. Its proceedings should be in 
public, although it should meet privately to discuss its reports. Affected parties should be 
entitled to be heard. 

Second. we believe it is important that such a committee, when hearing'a case, 

181. 
meeting only when disciplinary cases arose, a council might find it  useful to consider giving 
such a committee a role at the apex of its complaints procedures. We have in mind these 
areas - 

Third, we consider that while the Committee could operate as a free-standing body 

many concerns have been expressed about the role of the 
monitoring officer. We consider that the monitoring officer's role is 
most effective if it is primarily conceived as advise? The likelihood 
of the monitoring officer being placed in a personally difficult 
position in pursuit of statutoq duties would be eased if the 
postholder had the backing and advice of the Standards Committee, 
which could take the lead in advising the full council on its code of 
conduct and standing orders; 
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we believe that. in'line with good practice, complaints should not be 
considered by the local ombudsman until internal mechanisms have 
been exhausted. This means that every council should have an 
internal complaints mechanism complying with the principles of 
good practice which the local ombudsman sets out. In our view, parr 
of the statutory role of the monitoring officer should be to report to 
the council annuallv on the operation of its own complaints systems, 
for both external complaints and staff complaints, and in particular 
for the use of the internal whistle-blowing system which we 
recommend (R26) that every council should have. It would be useful 
for the Standards Committee to oversee this process. 

. 

182. We have also considered whether audit matters might fall to the Standards 
Committee, thus adapting the proposal of the Audit Commission that all authorities should 
have audit committees. Modern public sector audit goes much wider than proprieni of 
expenditure. however. In anv case, some authorities have reservations about the 
practicality of instituting an audit committee at all: the analogy with a public limited 
company being debatable. This is a matter for each authority to consider. 

E-xte i P n  a I Appea Is 
183. 
necessa? also to introduce an external appeals mechanism. In considering how this might 
best be done. we have examined the possibility of a role for the ombudsman. for the 
Secretan of State. or for the Audit and Accounts Commissions. We have concluded. 
howelrer. that the most appropriate and straightfomard course would be to introduce a 
new body, to be called the Local Government Tribunal. (We would anticipate that 3 

separate Tribunal would be needed for Scotland, and probably for Wales). 

The introduction of an internal disciplinary procedure for councillors will make it 

184. 
appeals from councillors who had been subjected to disciplinary action by their own local 
authority for breaching its code of conduct. The Tribunals would therefore approach their 
task b!i e-urnining individual cases, and considering first whether the authority had been 
correct in its finding that the code had been breached, and second whether the 
disciplinary action taken had been proportionate to the misdemeanour. The Tribunals 
would have power to substitute an alternative sanction. Ultimately, in the event of repeated 
misbehaviour, an authority would be able to ask a Tribunal to make an order disqualifiring 
an individual from holding public office. 

The priman purpose of these Tribunals in respect of discipline would be to hear 

185. 
procedures followed by their local authority had been unfair and had breached the rules of 
natural justice. and it should be open to the Tribunals to require councils to amend their 
procedures even if they uphold a complaint. 

Councillors should be able to include as a ground of appeal to a Tribunal that the 

186. It would also be necessary for the Tribunals to be in a position to consider the terms 
of that part of a local authority's code of conduct which a councillor was alleged to have 
breached. and to determine whether it complied with the requirement that it should have 
the same effect as the approved model code. The Tribunal would have to be able to require 
councils to amend their codes to bring them into line with the model code. 
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187. 
with the model code and the scope for variations, we believe it would also be appropriate 
for the Tribunals to fulfil the fall-back role of reviewing codes which were referred to them 
by the appropriate Secretary of State on the ground that the codes failed to meet the 
statutory requirements, and of ordering their amendment if necessary. 

Because the Tribunals would therefore have to be familiar, on a case by case basis, 

188. 
Tribunal when a council does not uphold a complaint against a councillor. We appreciate 
that there may be cases where a complainant against a councillor feels aggrieved that a 
council has not upheId the complaint, but we think it would be wrong to proceed on the 
basis that a council's procedures are likely to be so unfair as to damage the interests of a 
third party. The arrangements proposed will have a quasi-judicial nacure, and we believe 
that to have a second round, in the event that the council found the councillor had not 
breached the rules, would risk being oppressive in respect of the councillor concerned. 

On balance, our view is that there should be no right for a third party to appeal to a 

189. 
by case basis, will make it possible to combine the greatest possible degree of freedom for 
local authorities to establish their own arrangements for securing proper standards of 
conduct with a strong framework of external scrutiny 

We believe that setting up Tribunals with these powers. operacing primarily on a case 

190. 
b!. the Council on Tribunals, and that the Secretaries of State should be responsible for 
issuing chese rules. The Secretaries of State should appoint the members, with the Lord 
Chancellor's agreement (if that is considered appropriate) to the appointment of members 
qualified to cake the chair. 

We believe that the Tribunals should operate under a framework of rules approved 

191. 
full-time. While we assume that separate arrangements n:ill be wanted for Scotland. and 
probably for Wales. we do not believe, at least initiall!; that it will be necessary to have 
more than one Tribunal for England. It may be thought appropriate to appoint a single 
person to take the chair in all cases, with members on call as necessary, to achieve 
consistency at least until a body of casework is established, but in due course it could be 
appropriate to have a panel of people on call to chair the Tribunal hearings. We believe that 
every effort should be made to arrange local hearings, if that can be done without 
disproportionate cost. 

We do not believe that it will be necessary for appointments to the Tribunals to be 

191. 
secretariat, nor do we think that their secretariats must necessarily be part of central 
government. We can see attractions in asking the local ombudsmen's offices to provide the 
administrative support, since those offices also have access to legal advice, but we can see 
also that other bodies, including the Local Government Association and the Convention of 
Scottish Local Authorities, might be well able to run such a system. We believe it right to 
defer a final decision on where to place the secretariat until discussions with the various 
bodies concerned have taken place. 

We do not think it will be necessary for the Tribunals to have a wholly free-standing 
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R23 
councillors for up to three months, as well as the imposition of lesser penalties. 

The Standards Committee should be able to recommend the suspension of 

R24 There should be Local Government Tribunals in England, Scotland, and 
Wales with the power to hear appeals ftom councillors who have been subject to 
a penalty imposed by a council: and to require an authority to alter its Code of 
Conduct, standing orders, and other procedures when necessary. 

R25 
against disciplinary action by their councils following a recommendation of the 
Standards Committee; and should have the power to disqualify councillors from 
office. 

The Local Government Tribunals should hear appeals from councillors 

' I  irurild siigqest . . . rhar each indirvidual local authority lshouldj haue an eflicient 
g s t c t i i  cflii,IJistle-bl,i(,i,ig so tbat there is a genuine fear on the part of the individual 
that tiiight De tempted into corruption that their deeds might uvell be found out. For nie 
il is tbe likdibood r,fdiscoi4egq thrtt is the greatest deterrent. Detective Superintendent 
Peter Brant. Operational Command Unit Commander; Fraud Department, Metropolitan 
Police Service 

' T h w  Lire 1 i i . o  ii~irrtch*ords in riectliiig uith u*histIeblouqing. confidence and aritbori<i: It 
is LI qiwtiori cflccotlfirletice tl~nt the person uho makes the complaint must knouq that it 
is g o i q  to hc proper(], itiivstign!cd and addressed as necessaq, and. tied in iidtb that. 
that the p r s o t i  to idJot7i thy,, nrc riiaking the complaint has the authorigt to do 
sonietbitig nhoirr it. ' Nick Leigh, Chaiq Chief Officers' Forum, UNISON 

193. The Local Government (Access to Information) Act 1985 imposed demanding 
standards of openness on local government, which compare favourably with other parts of 
the public sector. We received some evidence, notably from the local media. that these 
standards were not always observed, which, if true, would be reprehensible. The statutory 
arrangements, however, seem to us to be very much in line with the best practice we have 
recommended for other public bodies. High standards of openness should be coupled 
with a positive approach to whistleblowing. This is a matter on which we have, in our 
previous reports, adopted a consistent and firm approach which has been fully accepted by 
government. In our first report we recommended that: 

.. . . each . . , [p~rblic] ko<~  shozrid nontinate an official or board nienibei- entnisted 
u*ith rbe diitii of iizr *esrigating staff concer-ns about p ropr i e~~  raised coi@wrial(i: 
3'ttri/f^shotdd be nhk to inake conipiaints ttYtbout going through the iiorntaf 
viniiqyeitieiit .iti.tic*ttii.e. mid shottid De gztnranteed anonjwip'. 

194. We made similar recommendations in our second report. The essence of a 
whistleblowing system is that staff should be able to by-pass the direct management line, 
because that may well be the area about which their concerns arise, and that they should 
be able to go outside the organisation if they feel the overall management is engaged in an 
improper course. 
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19 j. 
we note that the LGMB has produced recommendations on these lines. In some ways 
there is less need for local government employees to go to external sources, because there 
will usually be opposition councillors only too ready to pick up on matters of concern. That 
mav not be a desirable way to ventilate an issue, however, and it would be sensible for 
councils to adopt the following approach: 

We consider that local government should be expected to adopt this approach. and 

creating a route for confidential whistleblowing within the 
management structure, perhaps as part of the duties of the 
monitoring officer; 

permitting staff to raise matters in confidence with the local 
government ombudsman or district auditor; 

allowing access to some other external body such as an independent 
charity. 

196. 
without malice, in order for the whistleblower to be immune from disciplinary sanctions 
for breach of confidence. 

In all cases the usual test would apply that the concerns are raised in good faith and 

R26 
which would enable concerns to be raised confidentially inside and. if 
necessary, outside the organisation. The Standards Committee might well 
provide an internal destination for such complaints. 

Every local authority should institute a procedure for whistleblowing, 

*\G ore riot cicir*er.wiricIi c ~ t  rill. W? rire irrqiiisitoriai mid we set out to h m e  a common 
nim i i , i t b  cortrplrririotits nrid Iocnl nrrthorities iihich is (0) to get at tbe trrith and (b) to 
co-operote. to trio to piit things riglit not just for the complainant brit also for other 
people so tbnt the,. do not sir#er the sniiie cotisequeiices. Our concern is that 
et$orcmient rniglit cbarige tbnt. thnt it might become ndriersarial. that it niigbt become 
mirch more like the cortrts and we think that nrigbt not be in the interests of 
coniploinrrtrts ‘ Edward Osmotherley, Chairman, Commission for Local Govemment in 
England 

‘Oijerall. arid to oidr disappointment as a strong supporter of the Ombudsman in 
principle. our e.vperierrce is of n serzdce uhich is not lit*itrg up to its potential. Inei-itab[i- 
the Ot~ihirdsr)iarr deals utith contentious cases and frtistrated i~tdir~iduals who use tbe 
seri-ice as a last resort. Tbis can colour perceptions of its effectiveness. .‘Veoertbeless. rile 
hnie eiicountered genuine problems with both the scope of the Ombudsman’s powers 
and the complaint procedures for individuals. On too manji occasions the public are 
left dissatisfied with the seruice prooided by local authority and bjf the sanctions 
mailable to them when seeking redress. in many cases this dissatisjiaction is not related 
to the qitestioir of whether a local authority has handled an issue fairt‘li or not.’ Tony 
Burton. Head of Planning and Natural Resources, Council for the Protection of Rural 
England 
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The Local Ombudsmen 
197. Inevitably, our study has touched on the role of the local ombudsmen, and we have 
received valuable evidence from them in England, Scotland and Wales. It has not. however. 
been our task in this study to conduct any general review of the ombudsmen's role and 
functions: these issues have been the subject of separate consideration recently. 

198. The purpose of the local ombudsmen - properly the Commissioners for Local 
Administration - is to provide independent, impartial and prompt investigation and 
resolution of complaints of iniustice caused through maladministmtion by local authorities. 
In England, the ombudsman has issued guidance intended to promote fair and effective 
administration in local government. 

199. 
investigating policy decisions, subjects which affect all or most of the people living in 3 

council's area, such as a complaint about a council wasting public money, matters where 
there is a right of appeal to the courts or  to Ministers, or contractual and personnel 
mat ten. 

The ombudsman can investigate administrative decisions, but is excluded from 

300. 
of maladministration but no injustice, or of maladministration causing injustice. The 
ombudsman may recommend how matters should be put right, including apologies, 
compensation and changes in procedure. However the ombudsman cannot enforce his 
recommendations on a council: although authorities generally comply with the 
ombudsman's recommendations, his formal powers are limited to requiring the authorit!. 
to publishing his findings in the press. 

When making a report the ombudsman can make a finding of no maladministration, 

201. Lord Woolf, in his review of the criminal justice system, recommended that the 
ombudsmen's rulings should become enforceable, as did the recent Scottish OfficeKOSLA 
task force on local government in Scotland. N o  decision has yet been taken on that 
recommendation. It is clear from the evidence we received that neither the ombudsmen. 
nor local government, would welcome such a change: the overwhelming consensus of 
opinion presented to us is that better outcomes are achieved overall through a non- 
adversarial system which involves the ombudsmen working largely with the co-operation of 
the local authority in achieving redress, rather than achieving the arms-length relationship 
which an ombudsman with powers of enforcement would require. 

202. 
ombudsmen should collectively constitute the proposed Local Government Tribunals, we 
decided not to do so. As we have noted above, however, we see no reason why the 
ombudsman's office should not provide the secretariat for the Tribunal. Moreover, if the 
government accepu our  recommendation for a tribunal, it might wish to consider, in the 
context of taking forward the Woolf and the Scottish 0fficeKOSI.A task force 
recommendations, whether there would be any advantage in leaving the ombudsmen 
without enforcement powers, but allowing them to seek enforcement orders from the 
Tribunal in cases where they believed that councils' refusal to accept recommendations 
were sufficiently serious to merit further action. 

It is for this reason that, although we considered recommending that the 

i 0  
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303. Maladministration is not defined in law. The ombudsman must decide whether 
nialadministration has occurred in the way in which an authoriry has taken a decision. This 
may include improper considerations or conduct; malice. bias or discrimination; 
unjustifiable delay: incompetence; or failure to establish proper rules or procedures ayhere 
there is a dun. to do  so. A report will not usually identify the individual concerned but, if 
the ombudsman considers that the conduct of a member of the local authoriry has been in 
breach of the National Code of Conduct, that person must be identified unless there are 
specific reasons for not doing so. As noted earlier, however, while an individual ma!. be 
identified in this nay i t  is the council as a whole which will then be found guilty of 
maladministration. 

204. The changes ne propose would leave the ombudsman's role unaltered. It would still 
be for him to consider whether injustice had occurred as a result of maladministration, and 
to propose remedial action. But the background against which a case was examined would 
change slightly. Where a matter of conduct by a councillor came into question, the 
ombudsman would consider first whether the councillor's action breached the local 
autliorit!*'s own code of conduct. An authority, responding to a finding of 
maladniinistration involving such a breach by an individual, would then have to consider 
not onl!? Lvliat action to take to address the injustice caused. but also whether to take 
disciplinav action against the councillor concerned. 

205. 
council's own code had been fully complied with, the ombudsman would have to consider 
whether the code itself was defective and, if so, whether to recommend improvements. It 
would not be the ombudsman's task to consider as a general matter whether the 
authority's code complied with the statute (ie achieved at least the same effect as the 
model code), but onl!, to consider those specific aspects which bore on the complaint 
under examination. We propose that if the ombudsman considers the defect to be 
sufficiently serious. and the authoriy declines to make the chanses recommended. the 
ombudsman should be able to refer the matter to the Local Government Tribunal for 
decision. If this occurred, the Tribunal would reach its own view, and it would be open to it 
to decline to order changes. or to order changes different from those proposed by the 
ombudsman. 

In addition. if maladministration giving rise to an injustice had occurred, yet the 

206. We have mentioned above that we believe every council should have an effective 
internal complaints procedure, and we strongly support the practice now adopted by all 
the ombudsmen of refemng back to councils those complaints they receive which have 
not already exhausted the council's own procedures. 

307. We have also noted above that we believe that part of the way in which monitoring 
officers should fulfil their statuton duties to make repom on maladministration is bv 
making an annual report to the full  council on the operation of the internal complaints 
s!-stem. Such a report should cover not only complaints which have ended up with the 
ombudsman, but also those which have been dismissed, or  successfully dealt with. 

308. We have noted that further consideration is being given to whether the ombudsmen 
should be able to examine commercial and contractual matters, and we have no comments 
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on this. We agree that ombudsmen should not be able to consider personnel matters. 
However we note that it is generally believed that the ban on examining personnel matters 
extends to a ban on considering recruitment processes. We do not believe that this is, or 
should be, the case. Someone who has failed to be recruited by a local authority, and who 
believes that its recruitment practices are unfair, does not have access to the remedies 
open to an existing employee. Yet recruitment practices of local authorities can be the 
subject of much public suspicion, as occurred in the Monkiands case, and it is best that 
they should be open to scrutiny through a recognised complaints procedure, rather than 
being examined only when public concern becomes so great as to warrant a major inquin. 

209. 
the recipient of complaints from local authority staff about matters of proprien raised 
under a whistleblowing scheme. If this were to be pursued, it might be necessary to ensure 
that the ombudsman has power to mount an investigation in such circumstances. 

Earlier in this chapter we raised the possibility thar the ombudsman might well be 

' I t  is Isliitgtort 's r-ieu* tbal there sboiild be a clear distinction betu jeen corrript bebaiYortr; 
iiv~ich iivrrld attract the attentioii of crintinal lau: and improper bcbariorr~ iihich 
r~iigbt be orlrlressed bj. other routes. such as disciplinaty proceedings inidz$i?ig 
riisqitnlificatiori or srispensioii. ' Leisha Fullick, Chief Executive, London Borough of 
Islington 

' I  concltide that at1 accoiiiitnirt. 1 1 0  iiintter bou* eminent in his profession. arid hoiiwer 
fair-minded. is ill qiralified to act as rylh? u w e  n jirdge and j24ry nnci be nble to dc>strq* 
liivs. cnreers niid fnniilies. ' Ronald C M Raymond-Cox. Councillol; Westminster Gib, 
Council 

'Tlie.first poiut to make about the surcharge ysteni is tbat it is horrib(l~protracted for 
tbose u*ho are its possible targets. I also feel that the u q v  the legislation is uritten at the 
~notiient suggests that in soiii(' u*as the local authori!y would be recompensed as n 

result-of the srircbarpe arrangements. and I think tbnt tbat is a false basis for uhat 
bapperis. I n  the eiJent c~sigiiificartt lossc~s. there is no prospect uv~atsoeivt: o r  iteq, littlc 
prospect. of tbe local nritboritj. being recontpensed as a result of the srrrcbnrge s is tcwz.  ' 

Robwt Batnett, Director of Administration and Legal Services, Deputy Chief Executive, 
Western Isles Council 

' I  do not approve of the surcharge as a pertaltj- because I think. again. it sits ill with tbe 
rest of the British justice gweni uv"ere thefirie imposed upon irdiuiduals is seen as a 
retribution in some ulai: I itwild ratber that i f  it got to that level of seriousness that it 
u'as taken over rather sooner b.1- the courts rather than by the auditor ' Jake Amold- 
Fostq Deputy Editor, Local Government Cbmnicle 

'It  is not iinknouw for  District Auditors. and indeed Section I j 1  officers [Chief Financial 
O,(ficersJ. to make uhat aitiouitts to threats to councillors. tbat i f  tbgi adopt certain 
policies. tbei* n i q '  be siihject 10 surcharge. 7jrJat is a pretty pouvrful threat to a 
coiiiicillor uho just works for a licing and has no financial backing. 'Jean Geldart, 
Chair, National Local Government Committee, UNISON 
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&dit and Sw-cbatge 
310. 
are a number of differences bemeen England and Wales. and Scotland, the arrangements 
appear to us to satisfi the highest standards of propriety In general, we found that local 
authorities were very satisfied with their oven11 relationship with the external auditors. 
There was some feeling that the district audit service provided a more penetrating scrutin!. 
than private auditors, although we n-ere not in a position to establish whether this was 
trul!. the case. We found slightlj. less sense of satisfaction with the regulatory bodies - the 
Audit and Accounts Conimissions - though this had little to do with audit and could 
largely be attributed to disagreement with some of the obsenations made in value for 
mane!. and other more general reports. By and large, however, the perception was that 
both bodies had responded to criticisms, and we ourselves were impressed with the 
evidence of both Commissions, which was among the most useful we received. 

We have little to say about the external audit regime for local authorities. While there 

21 1. From time to time allegations of irregularities and misbehaviour within councils 
emerge. A number have done so while we have been conducting our study. Sometimes. as 
in Glasgon; these allegations emerge from the political process. Sometimes, as in 
Doncaster. they emerge as a result of the activities of the District Auditor. The cases of 
hnibeth and Westminster in London have also attracted wide publicity. 

212. 
s!wematic weaknesses in local government financial management. 

We do not regard the appearance of reports of irregularities as an indication of 

213. The Audit Commission told us in evidence that the level of identified financial 
misbehaviour within local authorities is very Ion-, that most problems arise from attempted 
esrernal fraud by members of the public, for example in the field of housing benefit. and 
that the auditors and local authorities are working together in a range of anti-fraud 
nieasures. Our recommendations below, in respect of one small but high-profile part of the 
relationship. must be seen against the background of a system that is generally effective. 

FRAUD AND CORRUPTION I N  LOCAL GOVERNMENT 

- 

The Audit Commission appoints auditors to -169 English and Welsh local authorities. 

The -169 authorities have over 20.000 councillors and 2.000.000 employees. They spend 
over f.50 bn per year. 

In 1995,’96 there were l , i7 j  proven cases of fraud and 21 cases of corruption affecting 
these authorities. 

99% of rota1 local government fraud (in terms of number of cases) is committed by 
outside persons against local authoritie5. 

114. There were, however, some specific aspects of the financial regime which gave rise 
to much concern. This is particularly true of arrangements in England and Wales: the 
Scottish system differs in some significant particulars, although we have not set these out 
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in detail. The greatest concern was caused by surcharge. It is clear that local government, 
almost without exception. deepl!. resents the fact that local councillors and officers. alone 
among public ofice holders, are subject to surcharge. There was general acceptance that 
some form of ultimate sanction over standards of corporate behaviour was iustified. Some 
of our witnesses felt that even surcharge could be justified if it was applied more widel!; 
particularl!. to members of appointed bodies. Some officers argued that the threat of 
surcharge helped them to keep councillors in line. Some councillors said that the fact that 
they were liable to surcharge helped them to resist pressure ro take improper action which 
emanated from party accivists who were not councdlors. But in general, the feeling was that 
surcharge was a deeply unsatisfactory and unfair mechanism. 

21 j. We also received widespread criticism of the procedure followed in certain 
surcharge cases, under which the auditor formulates and prosecutes the case, judges guilt 
or innocence, and determines the penalty on the basis of his own calculations of financial 
loss. We can say immediately that we can see no justification at all for the retention of that 
particular procedure. 

216. 
though it proposed significant procedural changes. It argued that surcharge followed 'the 
principle of restitution' which it said 'is consistent with much of English civil law.' It also 
noted. however, that surcharge was abolished in 1981 for civil semice accountins officers, 
the on]!, other group of public servants to whom it has applied, at least in recent memo?. 
.and the Commission pointed out that surcharge cases are rare - usuall!. fewer than five a 
!.ear. and sometimes none at all. 

The .4udit Commission argued in evidence for the retention of surcharge. even 

217. The Audit Commission also remarked on the significant difference between the 
operation of the auditor's powers in relation to alleged wilful misconduct or failure to 
bring items into account, and those which relate to alleged unlawful expenditure or 
unlawful actions. In the former case the auditor. and the auditor alone, has to decide 
whether wilful misconduct has occurred. If he  so decides, he has no discretion. He must 
certifi the - sum lost and surcharge those responsible for that sum and no other. When 
dealing with alleged unlawful expenditure, on  the other hand, the auditor has discretion to 
apply to the High Coun for a ruling on whether unlamful expenditure has been incurred, 
and it is the court which decides whether or  not to recover some or all of the amount 
concerned from those responsible. 

218. 
cases, namely that the auditor should make a case to the court. This could then be argued 
before the court, which would make a ruling and determine whether to order restitution of 
some or all of the sums involved, and whether to impose a disqualification. The Audit 
Commission also argued that the court should have normal powers to award costs. 

The Audit Commission argued that the latter procedure should be adopted in all 

2 19. 
may be arguable. We consider that, in practice, it is distinctly different. The surcharge 
regime is more in the nature of a penalty than a means of restoring property to its rightful 
owner. Surcharge applies in situations where the person being surcharged has not 
acquired any of the properry of the local taxpayers. The taxpayers are confiscating the 
personal properry of the person being surcharged in order to make good their losses. It is 
difficult to describe that as restitution. We are clear that surcharge is, quite simply, a 
penalty 

Whether or not surcharge in theory is consistent with the principle of restitution 
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720. Unlike most financial penalties, surcharge bears no relation either to the means of 
the person being surcharged or the degree of culpabilip. The sums which may be judged 
to be lost in modern cases are likely to be well beyond the means of the individuals 
concerned. and indeed this was one reason why surcharge for Accounting Officers x3s 
ended. Xliere the enrire sum is surcharged. the individual may well be bankrupted. and 
this has happened in recent years. 

721. In  certain cases the procedure allows the Secretary of State in Scotland (like the 
courts in England in cases of unlawful expenditure). to impose a surcharge of on117 part of 
the suni involved. or to impose no surcharge. But in such cases, there is no reason for 
relatincg the penalty to the sun1 lost at all: indeed an!. penalry imposed is more in the nature 
of a fine. If the suni losr is large. and the amount likely to be capable of recoxpen. from the 
indi\.ictual is small. it is likely that the surcharge will be remitted altogether. as i t  would 
orhemise appear that the sum being retrieved by way of 'restitution' is disproportionatel!. 
sniall in relation to the sum lost. Bizarrely this makes it more, not less, likely that there nil1 
be no penaln, in cases where a penalty is, in fact, appropriate. We gained a clear impression 
in Scotland that there was a preference for the Secretary of State. rather than the courts. to 
continue to be responsible for the final decision on surcharge. This seemed to be because 
i t  was thought - correctly or  not that a Secretary of State would be more likely than the 
courts to waive a surcharge. because a magnanimous gesture was more likely to be 
nelcomed than a swingeing penalty. 

772. Even if i t  were possible to bring the surcharge procedure more into line with 
equirable remedies, the concept still raises difficulties. The sunis ordered to be repaid nia!' 
sometimes be capable of precise calculation. but there may often be a considerable 
element of judgement in determining the actual loss to the taxpayer. and it inay rvell be 
possible to calculate a sum in more than one way. 

273. Our clear conclusion is that surcharge is an archaic penalt!: which should be 
abolished and replaced, as an interim measure, with a procedure in which the auditor 
appiies to the courts for a ruling, and the court hasrhe power to order remedies of 
compensation and/or disqualification from ofice. The concept of restitution should remain 
where it belongs. in cases of personal gain. The courts should retain powers t o  ensure 
that anyone in a local authority who, as a result of improper behaviour. gains personally at 
the expense of the taxpayer can be ordered by way of a compensation order to make 
restitution of the sums involved. 

229. We have considered whether a special tribunal, perhaps set up  under the auspices of 
the Audit Commission, but coming within the rules of the Council o n  Tribunals, should 
deal with such cases. The Scottish system, where the Accounts Commission has hearings, 
has elements of this, although it is unsatisfactory that the Secretary of Stare in Scotland 
decides on penalties. We believe, however, that the Scottish and English systems should be 
aligned in placing the final decision with the court. The Secretaries of State should, 
however. retain their existing power to sanction expenditure retrospectivel!! so making it 
lawful. 
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Misuse of Public Oflice -A New Statut0;i-y Offence? 
22 5 .  
inequity caused by the nature of surcharge, but would not address two other major 
inconsistencies of the present regime. 

This reform would be welcome: but it does not go far enough. It would remove the 

226. 
counciilor or officer leads to financial loss by a local authorin The statute at present 
therefore covers the situation where relatively minor misconduct leads to a financial loss. 
But much more serious misconduct which does not lead to any loss is not caught. It is not 
only illogical that the statute should cover one situation but not the other, but it is wrong 
in principle. 

First. the statutory remedy of surcharge is only available where the conduct of a 

2 T .  Secondly we have been left in no doubt, in the evidence we have received for this 
and for our previous reports, of the strength of feeling among those in local government 
who are subject to a powerful statutory regime for punishing misconduct which is serious 
but does not involve corruption. They are particularly concerned that a similar regime does 
not apply to others in the public service - even those providing a service which has 
previously been provided by a local authority. We fail to see any reason for this distinction. 

228. There is an English common law offence of misconduct in a public office under 
nhich prosecutions are occasionally taken. We believe that a new statutory offence of 
misuse of public office should be developed from that common lam7 offence. The key 
advantage of creating such a statuton offence would be that a clearer indication could be 
given in the statute of the circumstances in which an offence might occur; the limits would 
not have to be drawn by the jury without guidance. 

229. I t  is illogicai that those in local government should, uniquely, be subject to the 
statutor). regime for punishing misconduct which is serious but does not entail corruption. 
We therefore believe that any new offence of misuse of public office should apply to all 
those in public service and not just to those in local government. 

230. The whole of the law of corruption (including the legal position of bribery of 
Members of Parliament) is presently being considered by the Home Office. We believe that 
work on the offence of misuse of public office should go forward in parallel with those 
reviews. We are therefore publishing today, in parallel with this report, a consultation paper 
which sets out in more detail our  thinking on the new offence, its scope, and to whom it 
might apply. 

- 

R27 
statutory offence of misuse of public office (R28), replaced with a procedure in 
which the auditor applies to the courts for a ruling, and the court has the power 
to order compensation and/or impose disqualification from office. 

Surcharge should be abolished and, pending the introduction of a new 

R28 
misuse of public office, which would apply to all holders of public office. 

Subject to further consultation, there should be a new statutory offence of 

i h  
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OtlJer- Financial Issues 
231. Although little has been said on this in evidence. the auditor’s ‘stop‘ power - his 
power to issue a prohibition on unlawful action - is also questionable. This involves the 
auditor taking a view on the legalit!- of expenditure, not its financial propriety. and 
imposing his judgement over that of the council and irs legal advisers. 

233. 
part of a logical structuring of powers and sanctions. We have had evidence of situations 
where different auditors have taken different views on similar matters, and where some 
h3ve sought to impose their views in the face of counsel’s opinion obtained by the local 
authorit!* that the expenditure was legal. This is patently an unsatisfactory situation. 
Moreover it is not necessaT. nor is it conducive to good governance: the system in 
Scotland works perfectly well without ic. 

The stop power was clearly introduced in a particular political climate, rather than as 

333. In this. as in other matters, the district auditor should have the right to commence 
action, bur not to impose his judgement. The stop power could best be replaced with the 
equivalent of an Accounting Officer minute, addressed to the council. This would have to 
be considered by the full council, along with its own legal advice and appropriate internal 
reports. The council would then take its decision in the full knowledge of all the legal 
ad\.ice. external and internal, and councillors who defied clear legal advice would have to 
bear an!. consequences. We believe that this system could be operated under present 
legislation. 

234. 
of electors to object to local authority accounts. It is clear from evidence received from 
local authorities that this important right has been abused in a number of ways: 

by electors who use it to challenge a decision with which they do not 
agree, regardless of its financial implications; 

to seek redress for personal grievances where the ombudsman has 
missed a complaint, or in parallel to such a complaint; 

by private contractors seelung commercially useful information about 
an authority’s operations. 

The Audit Commission raised with us another local authority audit matter: the right 

235. The right of challenge must be retained as a form of accountability by local 
authorities. We agree, however, that trivial or  vexatious objections, which may involve a 
local authoriry (and its taxpayers) in considerable costs, should be weeded out. We 
therefore accept the Audit Commission’s view that there should be: 

a power for auditors to refuse, for good reasons, to hear objections 
(subject to a right of appeal) if for example, they consider the 
objection vexatious or dentical to one previously dealt with; 

a limit on the period of time within which objections can be raised; 
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a simpler and faster process, possibly doing without oral hearings. 
The auditor might be empowered to set time limits for submission of 
evidence. It might also be possible to avoid the complexiv of the 
present process in which the objector acts as prosecutor: 

a power for the auditor to award reasonable costs. 

R29 The District Auditor's 'stop' power in England and Wales should be 
discontinued and replaced with a system of formal warning notices. 

R3O' The right of a local elector to challenge an authority's accounts should be 
recast to avoid abuse of the process. 
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Chapter 5 

Working with Others 

'T;Jc opportzcnities for corrzrption are growing with the spiralling trend touvards 
derdrrtion of nianagenient responsibilities and greater direct pror vision of serrices bj- 
pririate sector organisations (with the role of local authorities being confined to the 
speCificntion. letting and monitoring of contracts) '. D J Bartlett, Honorary Secretaq#, 
n e  Society of London Treasurers 

'TiJe graditnl erosion of ethical values in dav-to-day business transactions, and the 
rlrwziiiaiice of internalised quasi-market considerations in place of an extenzaiIiq 
focirsed sense of the publicgood, are two trends u6ich the Council has fought bard 
ngainst it7 recent j-ears'.Henq- Peterson. Director of Poliqj and Administration. 
Hammersmith and Fulharn 

236. 
is :i niatter we have noted in our first two reports. In local government, this complexity is 
brought about in a number of ways. These include: 

The increasing complexity and diversity of the means of provision of public services 

the contracting out of senkes  through Conipulsoq. Competitive 
Tendering (CCT): 

the establishnient of joint ventures with others in the public sector, 
the priJ-ate sector or the inluntan7 sector: 

through local authorit;. companies: 

through management buy-outs (MBOs) by members of staff o f  the 
local authority: 

and by other forms of contractual relationship nith the private, 
public and voluntay sectors. 

23'. 
;.ears have been extremely successful in many cases. We wish to draw attention. however. 
to a number of problem areas which have emersed. 

The partnership arrangements ivhich local authorities have developed in recent 

138. Under the previous government, compulsory competitive tendering (CCT) was 
steadil;. extended throughout local governnient. It was first introduced for construction, 
maintenance. and highways work in 1980. It  was extended to other blue collar services 
such as refuse collection and ground maintenance in 1988, while sport and leisure 
management was added as 3 further defined activit;? in 1989. In 1994. yet more blue collar 
acm-ities were added, as were housing management. legal and construction and property 
sen.ices. In 1995. information technolog; finance, and personnel services were included. 
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In 1996, the Department of the Environment issued a consultation paper toughening up 
the regime for professional services and housing management. This was further tightened 
up with new regulations early this year. Ministers have now announced that they intend to 
replace CCT with a duty of best value on local authorities and in the mean time an urgent 
review of CCT is being undertaken to improve the way that it works. Statutory guidance 
has been issued on the key principles of good tendering practice in CCT. 

139. 
transfers of staff. This can create difficulties of conduct, either through conflicts of interest 
for staff being involved both in contract preparation and subsequently as a contractor; or 
with staff moving from an incumbent contractor (in- or out-house) to another organisation 
which may subsequently tender for the same contract. 

Under CCT, transfers of operations to the private sector may involve considerable 

Joint Verztwes and Local Authority Companies 
240. 
3 joint Department of the EnvironmentWelsh Office circular deals with local authority 
companies. Part V of the Local Government and Housing Act 1989 describes the 
circumstances in which a company could be considered as either ‘controlled’ by a local 
authority (a majority of voting shares or the appointment of a majority of directors) or 
‘influenced‘ b!. a local aurhority (20% of voting shares or directors). The legislation allows 
for the Secretaries of State to regulate the actions of a local authority in respect of 
companies which either it controls or in which it has an influence. 

There are also official guidelines in relation to a number of other areas. For example 

241. Local authority companies may be used to take fomard particular policy objectives 
of the Council, either directly or through joint ventures with the private sector. They are 
sometimes set up to bid for and oversee the use of grants both from central government 
and from the European Union. Therefore such companies are handling the expenditure of 
substantial sums of public money. It is of particular importance that rules of propriety and 
audit are effective in dealing with them. 

- 

The Issues 
Public Audit 

242. 
semices and in particular the growth of Compulsory Competitive Tendering, the Audit 
Commission told us: 

Commenting on rhe changes that have taken place in the provision of local authority 

‘)tot all the consequences ofthis rei!oIution [ C O ]  baile yet been assimilated into the 
.\7:ctenzs of controls oz‘er the use ofpublic monq. The principles of good steurardsbip 
of’pithlic funds alp timeless but tbeiT application needs to f i t  evolving circumstances. 
Coiitrols need to deal zciitb todajl’s ??sks in a waJi that does not discourage 
iititoiiation and impror iemeizt irt public senlices’. 
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343. 
that they, or the Accounts Commission in Scotland. should be able to comment. in the 
public interest, on the use of public money. As we said in our  first report 

We agree with the Audit Commission's view on public audit. We believe it is essential 

T e  Oelier'e rhot the proprier?' of ail public expenditure should be capable ofrei*ieic* 
h i ,  the lippropi-iote pztblic auditing 004s'. 

244. We would expect that the work that the Audit Commission and the Accounts 
Commission in Scotland carn  out as part of their audit of local authorities will continue to 
enable them to identifi. and comment on, any areas where they believe the!. have 
insufficient access ro records of rhe expenditure of public money. We welcome the steps 
that have been taken by the government to examine the issues of audit following 
comments we made in our first two reports. Amongst other things, this has resulted in a 
clearer understanding of the role of public audit and a proposal to establish a public audit 
forum which can provide a focus for developing thinking on public audit. The Treasuq has 
indicated its willingness to participate in the forum and to undertake to pay close regard to 
its \York. 

,345. '4s we said in chapter 4, the district audit service is of central importance in 
icienrifiing and drawing attention to improper behaviour in local government and in 
hemices delivered on behalf of local government. That does not remove responsibility for 
related bodies from local government. Not only must local government ensure proper use 
of  public mone!. by these bodies, it is essential that it maintains a wider guardianship role. 
We spelt this out as one of two 'fundamental propositions' in our second report: 

,\v~c>J*c> ci citizeii izceii'es n sei-i*ice i d ~ i c h  is paid foie u-hol(i~ 01- iii part b.1, t i x  t c s p q w :  ' 
/ b ~ i  tbe gor,ei-iri)ieiit 01- local nutiJoi-irl* iiiiist retail1 appropriate i-espoizsibili!i.,foi. 
.ic!fi>g~1~11ZZ)iig the iirteiwts of both use)' a i d  ta~pLi~it.'i' regurdless of the sta1ii.C of tbc> 
,iLJ 1'2 ' I  Ci> p J-Oi'IL~eK 

246. Where local authorities are concerned, that means in our view that it is necessan to 
have regard t_o more than value for money. In- addition to the usual financial oversight. the 
local authority must take an interest in ensuring that recipients of the service are treated 
fairly and properly in accordance with whatever criteria for semice provision are set out; 
that people know where to address enquiries and complaints; that there a k  proper 
procedures for dealing with these which are subject to some oversight; and that the 
management of the publicly supported parr of the activiry is conducted according to 
standards of conduct which are in line with the principles set out in the Cadbury report 
into corporate governance. The extent of local government responsibility in this area must, 
of course, be proportionate to the amount of public funding, the importance of the service 
to the recipients, and the extent of the publicly funded activity in relation to the overall 
actiiities of the service provider. An important role of the auditor should be to comment 
on whether the scale of the local authority's supervision and monitoring of contracted out 
or partnership activities is appropriate. 

34:. This wider guardianship role is of importance in relation to complaints procedures 
and the ability of staff to raise concerns about improper behaviour through a confidential 
route. 
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Liability 
248. As we have noted. there is increasing awareness of the potential risks and liabilities 
which mal. be incurred by local authority representatives sewing on other bodies. and of 
the need to address possible conflicts of interest in such situations. We have already set out 
our \+3ws on the treatment of conflicts of interest within the council, where we believe that 
it  is important that councillors (and officers) who serve on outside bodies should not be 
inhibited from participating in discussions in the council which touch on its relationship 
with those bodies. so long as the interest is declared and the councillors concerned refrain 
fromvoting on contract and funding matters. 

249. 
their responsibilities to the council, when they are taking part in the affairs of the outside 
body, The responsibiliry of the council representative. in respect of any action taken as a 
board member or trustee of an outside body, will be to the body in question, and in certain 
circumstances a representative who acts otherwise could well be put  at risk of incurring 
some personal liability if the body runs into difficulties. 

However, conflicts of interest can also arise for council representatives, as a result of 

750. It is not possible to detail here ail the circumstances in which problems may arise. 
%’e are at present conducting a factual study of the legal framework in relation to liability, 
which we hope will clarify the situation. But we consider that ic is incumbent on every 
council which either appoints representatives to outside bodies, o r  accepts as a de facto 
representative a councillor or officer who is approached by an outside body and agrees 10 
sen’e on that body to give legal advice to the representative both on appointnient and 
subsequentl!. if asked or  if it becomes apparent to the council that problems may arise. In 
particular. the representative should be made aware of the responsibilities and potential 
Iirlbilities being taken on, and of an!. specific statutoF duties. Advice should also be given 
on possible courses of action in the event of a conflict of interest arising, bearing in niind 
that the body in question may have its own conflict of interest rules. 

2 51. 
these circumstances, we also recommend that councils should generally require bodies to 
which they appoint representatives to take out indemnity insurance for board members. 
This must involve an element of judgement about proportionality: it would be appropriate 
for most trading organisations, or for partnerships involved in major projects, but not for 
community groups. Many established bodies will have such insurance. For example, the 
Xational Housing Federation has a block policy for all its member Housing Associations. 
This may be an issue which requires particular attention by the council in the event of one- 
off joint ventures. 

In view of the doubts which can arise in respect of indemnities offered by councils in 

Joint Ventures 
25-3. There is no doubt that, quite aside from the special problems of CCT, a substantial 
riniuunt of contracting ou t  of day-to-day services is likely to continue for the foreseeable 
future. In addition. local authorities will increasingly be participating in joint ventures: 
sometimes through arms-length partnerships, sometimes through local authority 
companies of one kind or another. There are many situations where local authorities make 
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Srants to not-for-profit bodies. Le have noted that a number of problems have occurred in 
such cases. and we took particular account of evidence presented to us about the case of 
two local authorin, officers in Waltham Forest who have found themselves placed in a most 
invidious position when acting on  behalf of the local authorit): and in pursuir of n.hat the 
local authoriy perceived at the time to be their dun: as directors of a joint-venture 
cornpan!. which failed. 

2 -53. 
auditors and the professional and regulatony bodies are becoming increasingl!- aware thar 
joint ventures bring risks as well as advantages. In Scotland. the Accounts Commission and 
COSLA dren. our attention to their 'Code of Guidance on Funding External Bodies and 
Folloning the Public Pound'. which sets out principles for ensuring propriety and regularit!. 
in such bodies. and for achieving appropriate management arrangements. The Code warns 
of the need to limit the council's financial exposure and to ensure that any council 
representatives clearly understand the risks and responsibilities of their position. The Audit 
Commission in England referred to work it has done on value for money in such 
~rrangements. and to the link with propriety issues. while CIPFA drew our attention to its 
continuing work in drawing up standards in this area. We are pleased to note that the 
government intends to publish a consultation document later this year addressing the 
problems local authorities may encounter in this area. 

We believe that. as a result of this and a number of other cases, local authorities. 

2%. 
relate to safeguarding public money and achieving value for money. These include 
separating responsibility for different stages in approving and awarding contracts. and in 
making and authorising payments: written agreements; target setting: minimum standards 
for  accounting, auditing and management arrangements; and monitoring of financial. 
performance and output data. These are matters in which the auditing and accountant? 
bodies have great expertise. and ne do not seek to duplicate their existing and escellent 
nork. We do believe, howekrer, that it is important to ensure that up to date advice 
continues to be available to authorities in these areas. We particularly commend CIPFA's 
efforts to encourage joint working in the production of best practice guidance, and we 
urge the responsible bodies in England to work together to produce agreed and 
authoritative guidance in the same way as has happened in Scotland. 

For the most part, the safeguards required in partnership working are those which 

iVlatzagement bu-v-outs @4BOs) 

275. 
ma!. raise special problems. It has particular concerns about management buy-outs in 
which companies are formed by employees of a local authority to provide a specific 
semice. This raises two issues: risks associated with the establishment of the management 
buy-out company and continuing risks as contracts come up  for renewal. The Audit 
Commission has published a paper on this issue, 'Management Buy-outs: Public Interest 
or-Pr-izgate Gain' in which it recommends a number of safeguards which we would 
commend as examples of good practice. The Audit Commission's recommendations are set 
out in the box on page 64. 

The Audit Commission has drawn to our attention one form of service provision that 
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BEST PRACTICE GUIDELINES FROM 
‘MANAGEMENT BUY-OUTS: 

PUBLIC INTEREST OR PRIVATE GAIN’ 
Officers should express their interest in undertaking an MBO as early as possible 

. a e r  being informed of such an interest, authorities should try to organise themselves so 
that officers are not placed in a role where they could be seen to have a conflict of 
in teresr . 

The divesting authoriry should seek professional advice in valuing the business and 
negotiating the buy-out. This includes professional advice on asset and goodwill 
valuarion and on the commercial viability of the proposed company. 

.Authorities should undertake financial evaluations of the MBO company in the same nay 
that they would of other companies tendering for such work. 

Contracts should either be awarded to the MBO company for WO vears or  less or  there 
should be open competition from day one  (accepting that the MBO will not happen if it 
is unsuccessful in winning the contract). 

If. because of local circumstances. an authority proposes to award a contract to an MBO 
company without competition. but for more than two years. then it should take extra 
steps to ensure that it is achieving value for money, for example including rights for 
auditors to review value for money in the MBO‘s services. 

The MBO company should be subject to the same level of client-side monitoring of its 
operational performance as would bc applied to other contractors. 

CO ~ p l a  in ts p rocedu ipes - 

256. ;U1 the local authorities we visited and from whom we took evidence had well- 
established internal complaints procedures. More problematic is the extent to which those 
in receipt of a service can find an adequate route of complaint where the service is 
provided under contract to the council by an outside organisation (whether in the private 
sector, another part of the public sector, or the voluntary sector). 

157. A number of such contractors have sought to apply for the government’s 
Chartermark Award for public services. In order to be eligible for such an award a 
contractor would have to be able to provide a well publicised complaints procedure. We 
believe that whether or not they are seeking a Chartermark, large contractors, which are 
delivering services to the public, should as a matter of good practice have their own such 
procedures in place. We recognise however, that not all those providing services to the 
public under contract to local authorities will be large organisations. In such cases, local 
authorities should make arrangements with the contractor to handle complaints through 
its oxn  complaints system in respect of the contraccors’ services. In any event, the fact that 



a contractor has a complaints s!srem of its own should not prevent the local authorin‘s 
complaints system being able to handle a problem where the complainant was dissatisfied 
with the response from the contractor. 

Ft31 
a contractor to the local authority have access to a properly publicised 
complaints system. 

Local authorities should ensure that people who receive services through 

1 j8. We commented in chapter 4 about the importance of whistleblowing systems in 
local government. We have considered whether it would be realistic to recommend that 
orpanisations tendering for local authority services should be required. by a contract term, 
to have their own confidential mechanisms for reporting malpractice. The existence of 
such 3 mechanism is now considered best practice within the private sector and we would 
not wish to discourage organisations tendering for local authority contracts from putting 
their own sl’stems in place. We recognise, however, that in the short term the existence of 
such procedures will be the exception rather than the rule. We therefore believe it is 
iiiipoi-tant that local authorities should seek to provide, through their contracts, access to 
their own internal whistleblowing procedures for the staff of contracting organisations. 
Thi.s could iniulve requiring the contracting organisation to declare. as part of the contract, 
that  an!. confidentialit;. clauses relating to its staff should not apply in relation to a formal 
reference by that member of the staff to the council’s internal whistleblowing procedures. 

R32 
authority’s whistleblowing procedures. 

Staff of contracting organisations should have access to the local 

14 conthination of mid-career changes ni7d earll* retirement has launched a skilled arid 
potential(l* predatoqq class of krioudedgeable senior local aictboritl- managers into the 
illarket place. llbeir skills and knoiidedge. gained in a focal authority setting, are lint 
on(l‘potential(jf of adifantage to anj? neu! eniplojier organisation offering them n job. 
hut also potential(?- to the disadvantage of their fomier Zocal authorifjm. ’ David 
Winchurcb. Chief Executive. Walsall Metropolitan Borough Council 

We believe that there are many examples of officers u 6 0  haue been responsible or tier), 

close[lv inooltled in the award of contracts to private sector organisations or in the 
auiard of grants to tioluntary organisations who. short(?! after the decision of the 
a u t h o r i ~ ~ ~  concerned, have then taken up employment uith those organisations. Most 
members of the public would cZeariI1 regard that as an abuse. We beZieve it is one that 
should be prevented and we belieue that it is capable ofprevention and capable of 
being policed at the ZocaZ leveZ. ’ Steven Bundrea’, Member; Society of London Treasurers, 
and Chief Executive, Camden Borough Council 

‘ I  think it is an illustration of the potential conflict situation, inasmuch as it may tempt 
certain officers, or members also for that matter. to promote the contracting out of 
serrvices with a view to their taking positions in it. n a t  is the danger How reala 
danger it is. I do not knou: but it is around sufficientbt for a mechanism to be required 
to test it. ‘ Sir feremy Beecham, Chairman, Association of MetropoZitan Authorities (now 
Chair, LocaZ Government Association) 
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The Movement of Sta ff 
2 j9. The potential difficulties of local authorir). officers moving to the private sector have 
been recognised for many years. The Inquiry into Conduct in Local Government under the 
Chairmanship of Lord Redcliffe-Maude said: 

*/r is riot iiiicouli1ioii~foi. eiizpioi*ees on retirement or resiguntioii to eirtei.pi-ir,nts 
prcictice i i l  the arrtboriti, j. orea. for  esample as solicitors. architect.<. or~,vl~~ii~iiirg 
comirftaiits. There are tii‘o dangers here. One is that the eniploi’ee takes uYth him 
iiito prirrite practice a knou*ledge of the authorih.’S policies or procedures II >hicb 
gii .c.s him mid his clieiits ail iiiipropei..adi,aittffe oiler- their competitors. The othei- is 
thnt iii tbe.fiualperiod of’ his einploiwient 61- the autbo?ih* be maj’ be tempted to 
gotvrii his actions iii the ligbt of his prospectitye subsequent e?)iplo.~wiei 11‘. 

260. 
rules for local government officers analogous to those for civil servants. 

The Report went on to recommend the establishment of business appointments 

361. Much of the work of Redcliffe-Maude was reviewed two years later in 19’6 b!. the 
Salmon Commission on Standards of Conduct in Public Life. On business appointment 
rules, the Salmon Commission said 

262. 
hlaud and Salmon. The Transfer of Undertakings (Protection of Eniplo!ment) (TUPE) 
regulations, which come into play during the process of CCT, almost invariably mean 
transfers of staff. In those circumstances an!. bar on transfers becomes a nonsense. A 
separate issue does however arise: the question of staff moving to the private sector t o  
help in the preparation of a bid for local authority business. Taking these changes into 
account we believe the time has now come to provide greater clarity about the position of 
staff moving from local authorities to contractors and potential contractors by tackling the 
issue across local government. 

The situation has of course moved on considerably from the time of both Redcliffe- 

363. We have considered whether some formal business appointment rules like those in 
the Civil Service are required. The devolved nature of local government would make such 
rules difficult to set up, possibly cumbersome to operate, and create the danger of an 
inconsistent approach. We also have sympathy with the views of those who gave evidence 
to the Salmon Commission that such rules would be unenforceable in practice. We have 
therefore looked at alternative approaches. 

264. 
contracts of senior staff limiting their activities on leaving office. The Local Government 

A number of local authorities have experimented with ‘restrictive covenants’ in the 
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Management Board (LGMB) has provided advice to local authorities on the adoption of 
such covenants. The LGMB makes the following points: 

165. B’e understand the argument that the use of restrictive covenants in these 
circumstances could be an unfair restraint of trade. While i t  must always be for the courts 
to decide the facts in an individual case, we believe that an!’ restraint should be balanced 
against wider considerations of probin in public life. 

266. The LGMB offers a draft restrictive covenant: 

LGMB EXAMPLE OF A RESTRICTIVE COVENANT 

101.1 hereby underrake that you will not during 3 period o f  1121 months immediarrly 
following termination of your employment xvith [ employer 1: 

a) solicit business from or  canvass any client‘ in respect o f  Restricted Scmices- 

b) supply Restricted Services to any client 

c )  solicit or induce anyone employed in a managrrial capaciv by I employer ] 
when your employment with [employer] terminated t o  cease n w k i n g  for 
[ employer ] 

- 

These provisions would not apply if the termination of your employment w?ith 
[ employer ] arose as the result of the externalisation of your work and your 
consequent transfer to a new employer. 

* anjvperson or organisation with ulhich [ employer J did business in the tudtje 
months before the termination of.>pour contract and with whom or uhich. 
during that period. you bad personul dealing in the course of -jqottr eniploynient. 

i anjt services, including the transmission of knoudedge and adriice. uhict!! are the 
same or similar to those sicppiied bjv f emplowt-] and f o r  uhich j w i r  were 
responsible or uith which you were direct04 involved in the tuleltc months 
before the termination of your contract. 

Legal advice should be taken before incorporating any such clause into contracts. 
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26’. A further approach is offered by the Society of Local Authority Chief Executives 
(SOL.4CE). They suggested that tenderers for council work should be required to declare 
the name of any member of their staff who has worked for a local authorin to whom the 
bid was being made. The contractor would also be required to confirm in the tender 
submission char an!. such persons had R O ~  taken part in, or advised on any parr of the work 
connected with the submission of that tender. Failure to observe this requirement could 
render any ensuing:ontract void. 

768. 
The!. do not involve the construction of a bureaucraq to manage the appointments 
process; and they allow each case to be determined according to the particular 
circumstance. Although the use of covenants and contract terms is relatively new and has 
not  been tested in practice. we believe it is the approach that provides the most likelihood 
of tackling the difficukies. 

Both the use of restrictive covenants and the SOLACE approach have attractions. 

R33 
staff move to the private sector, should consider the introduction of restrictive 
covenants, or stipulations in the contracting process, to avoid conflicts of 
interest. 

Local authorities, which are concerned about conflicts of interest when 



Chapter G 

The Planning System 

269. We have received more letters from members of the public about planning durins 
oiir n.ork o n  local government than on any other subject. Planning is clearly a subject that 
escirc..; stI:ong passions and for good reason. The planning system frequently creates 
v,.inners and losers: it involves the rights of others over one's p rope ry  the financial 
ccmecluences of a decision may be enormous. 

1-0 Tlitt \ d u e  o f  agricultural land is generally much lower than that of land with 
plmning permission for development, while the overall value of a proposed development 
nu! be .such rhat for the developer the potential gains justifi v e y  intensive efforts t o  
.secure planning permission. with consequential abortive costs in the event of a refusal. 
Ecluall!: the  impact of planning decisions on the local communin is both direcr and 1-isible. 
:mi councillors can come under great pressure to favour particular local interests. and to 
rrike into account matters which are not relevant for planning purposes. 

2-1. Man!. letters raised indiividual cases and allegations which fall outside our remit. 
~irhough the!. were important as background to our work. Others involved obsemations 
o n  planning poliq- which dealt with matters other than conduct. A substantial hod!, of 
CY ~~-~-e.spc~ndence. however, recommended changes to the present procedures on the 
g-ouncis thar rhere were gaps in arrangements which led to misconduct or the suspicion 
t l m  misconduct might take place. 

7'2. As ne11 as the materid which was sent to us, and the witnesses from whom we 
heaid.  nre were able to draw on previous inquiries into planning matters in a number of 
aurhor-ities- . We found these reports se? useful, because they were based on the detailed 
stud!. of the opiration of planning committees-and officers and used their findings to make 
recommendations of a general nature. A recent survey into the part played b!. councillors 
in planning control, carried o u t  b:. Osford Brookes University for the Royal Town Planning 
Institure. contains much interesting material'. We also took evidence in public from the 
authors of the reports into planning in North Cornwall DC and Bassetlaw DC, as well as 
representatives of the development industry: conservationists, and local and central 
government planning experts. 

- 'iritlcj~cr~tlcnr Jnqurn, into Plnnning Dc.ci\ion* in rile Loiiiion Borough of Brrnr'. 1991: 'Enquin into rhr  Phnning Sysrcm in North 
C o m n ~ 1 1  Dihrricr'. 1993: 'Esrrmal Enquin into huts c i f  Cimcrrn about the Adminisrration o f  the Planning System in Warwick 
h t r r c r  Ci)uncil'. 199-1: R ~ p o r r  o f  an lnticpcntirnr Iniluin. into Ccrrarn Pkinning-reiatrd Issues in Basscrlaw'. 1996. 
'Thc  HI^ I Jf Elccrrti membcrz in Plan making and Dcwlopmrnr  Control'. RTPl 199' h 
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'The Gor~ernmerir recognises and upholds the rights of proper!). and the pririleges of 
ouwership. Ouqners of land andpropertj~properiy expect to be able to use or deiielop 
their land as thq* judge best unless the consequences for the enrironnient or tbe 
contmuni[Tp u*ould be unacceptable. 'Department of the Environment. Planning Poliq* 
Guidance (PPG) Note 1, paragraph 36 

'The problem is tbar there is a fundamental misunderstanding bjr ntariy- people about 
the planning arrangement. People are not given planning pemiission as a prii-ilege. 

' l l ~ e l i  are refused planningpermissiori udth regret. It should be seen that ulcij* round. ' 
Rt Hon John Gummer M f :  Secretaty of State for the Environment 

'111 Victorian times politicians uqanted to be known bj? the dei~eloptnent tbyi) pronioted 
. . . and 6,. t l ~ e  self-sufficienqi of their local community Modem politicians u'aiit to be 
knouvi b1*  the derdopment thqq prevent arid the amount of other people's nione)* tbqi* 
pill1 in bj* u-aj, of grant, and that is a fundamental difference in approach. 'Dr  lan 
Roxburgh, Director of Planning and Environment, George Wimpq  plc 

'There is little doubt. but minimal bard ervidence. that council officers work close!i, with 
rleztelopers. Parish coioicils. local people. and ent*ironment protection bodies are seen as 

tiresome objectors to be ignored. Elected councillors. niosr of tbeni uYtb lirrle krioudedge 
ofplmining or higlhaj, regulations. are easiov nianiprrlated. 'Major G W Lamb, former 
Somerset County Councillor 

273. We have said in our previous reports that public perception of impropriety is 3s 
important as the existence of genuine misconduct. People are. of course, more likely to 
write to us if they are discontented. Nonetheless, public satisfaction with the planning 
system does not seem to be particularly high. Apart from our  postbag, nearly 2 5% of 
ombudsman cases concern planning. Anyone who reads a local paper on a regular basis 
can confirm the strong, sometimes violent. passions that can be aroused by a major 
planning application. 

274. Most local authorities said firmly that the incidence of corruption in the planning 
system was very low. If corruption is understood as money changing hands between 
individuals, that statement may be true, although it is impossible to give precise figures. 
Nor would that exclude decisions being taken on the basis of personal friendship or shared 
interests, rather than for proper planning reasons. 

275. 
planning can be distorted in other ways: by a desire for social engineering; by a prejudice 
in favour of a particular group in the community; or by a need for community facilities. Any 
of these aims. in proportion, can be praiseworthy: but if they trump all the other relevant 
planning criteria then public confidence in decision-making is likely to be a casualty. 

The reports into planning in local authorities mentioned above, however, show that 
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2'6. ,4 shift in public opinion has also contributed to a decline in confidence in the 
svstem. Since its inception in 1947. the planning system has carried a general presumption 
in favour of development. This is natural enough. The owner of a property has a right to 
exploit it which should be restricted only where necessary in the public interest. in 1947, 
moreover, the need for postwar reconstruction was clear. Development enjoyed broad 
public support. 

2". 
which has a pejorative ring, and the planning system is seen by many people as a way of 
preventing major changes to cherished townscapes and landscapes. If the system does not 
achie1.e this (and it is a role which it was not originally designed to perform), then the 
result can be public disillusionment. 

The climate of popular opinion has non: changed. 'Development' is now a term 

3'8. There is little that we can do about this directly. as it raises wide policy questions. We 
have therefore chosen to focus on the areas that seem to cause most impropriety. or public 
suspicion of impropriety We believe that some progress can be made. 

3'9. The areas which we have considered in detail are: 

planning gain @lanning obligation); 

the roles of councillors and officers in the planning process; 

best practice in planning procedures; 

the independent scrutiny of planning decisions. 

The Roles of Councillo~-s and officers 

'The iwnibers of a localpiamtiiig arrthori(l. are elected to represent the interests Of the 
rihole comi?rrtni(l~ in plannbig matters. ' PPG 1. paragraph 60 

I I 

- 

380. Councillors exercise, quite properly two roles in the planning system. The!. 
determine applications, arriving at a decision on granting or refusing permission b). using 
planning criteria and by excluding non-planning considerations? . They act also as 
representatives of public opinion in their communities. Planning is not unique in this 
respect. Determining licensing applications is a similar process. 

281. 
public opinion was (broadly) in favour of, or at least neutral to, development. The tension 
has however become much more acute as opposition to development projects has grown. 
As politicians, local councillors must listen and be responsive to the views of their 
constituents. A s  members of the planning committee, they must make a decision using 
only planning criteria. This may be a delicate balance to achieve. 

There has always been some tension in the dual role. but it was minimised when 

9 'In principle . . . any consideration which relates t o  rhe use and development of land is capable of being a planning consideration. 
Xherher a panicuiar considention falling within char broad class is material in any given case will depend on the circumsrances.' 
cSrnnger v XlHLG 10-1. cited in PPG I parapnph 50. 

- 1  
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282. One approach to this difficult). might be to reduce the scope of councillor 
involvement in the planning process by seeking to insulate members from an!Thing 
associated with an application bar the final decision. Some of the recommendations in 
recent reports into problems with the planning system (referred to above) take this line. 
They have concentrated on tightening the procedural guidance relating to the handling of 
objections. contact with applicants and objectors, the nature of the planning officer’s 
report. the handling of the meeting, and the recording of decisions. 

3 3 .  
application discussions: site visits should be restricted; officers’ recommendations should 
be overturned in only the most exceptional circumstances: councillors should have to 
register in writing all discussions which they have with anyone regarding an application 
and so o n .  That is an approach favoured, not surprisingly, by the professional planning 
bodies and officer associations. 

For example. it has been suggested that councillors should be excluded from pre- 

ZSt, 
planning applications, which has involved professional bodies, local authorit!. associations, 
and the Department of the Environment. 

The same point of view has influenced the drafting of a national code for handling 

285. The result is well-intentioned but creates immense difficulties: 

it is influenced by the notion that planning is a ‘quasi-judicial’ 
process in which councillors are akin to judges handling a court case 
and must therefore avoid expressing opinions about planning 
generally or particular applications in case they are seen CO be pre- 
judging an issue. It is true that the process of arriving at a planning 
decision has similarities to a legal process. Yet the difference between 
judges and councillors is obvious. Councillors are leading local 
political figures who naturally have strong views on development 
proposals affecting their council: indeed. they might have been 
elected for precisely that reason. A series of important recent legal 

-judgements has now exploded the ‘quasi-judicial‘ argument’”; 

the assumption seems to be made that councillors cannot be trusted 
to arrive at a sound decision or, more insidiously, that they are more 
likely than officers to succumb to corruption and improper 
influence; 

‘planning is not an exact science’. There is no ‘right answer’ which 
can be applied to a planning application: there is always a balance 
between various planning criteria. Providing elected members are 
fully and properly briefed, they are particularly well-equipped to 
make planning decisions because of their representative role, not 
despite it; 

attempting to divorce the political role of councillors from their 
planning function is unlikely to succeed. It is also undemocratic and 
impractical to try to prevent councillors from discussing applications 

1U. R v .4mlrr Valley DC r x  p .lackson ( 198 j) 1 ULR 198: R v Secreta? o f  State for rhr Environment and William Morrison 
Supermarket plc ex p Kirkstall Valley Campaign Lrd ( 1996) JPL 10.11: R v Hereford and Worcester CC ex p Wellinpton Parish 
Council (1996) 9-1 LGR 159. 
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with whomever they want: local democracy depends on councillors 
being available to people who want to speak to them. The likely 
outcome of a prohibition would be that lobbying would continue, 
but in an underhand and covert way. 

'.Vat aII decisions are technical. If thq? were, the human face ofplanning could be 
eliminated and 710 deniocratic discussion erler take place once policies usere decided 
Officers could just press the relerrant computer key to make the decision.' Chair of an 
English District Council Planning Committee, quoted in R P I  sumq' 

286. It should be firmly stated that there is nothing intrinsically wrong if planning 
committees do not invariably follow the advice of officers. Planning officers exist LO advise 
planning committees. which are entitled to reach their own decisions by attaching different 
weight to the various planning criteria which are relevant to an application. If a decision is 
thought to be pen-erse. a planning officer should so advise the committee, but respect the 
committee's conclusion. 

28:. 
application against officer advice. and the applicant then appeals, there is some reluctance 
o n  the part of officers to act on behalf of the authorit!. at the appeal: in some cases 
independent consultants have to be hired to do so. This reveals a profound confusion 
about the duties and responsibilities of a professional officer within an authority as well as 
being a waste of taxpayers' money Unless an officer believes that a planning decision is 
impmper (in which case he or she should draw this to the attention of the council's 
solicitor or chief executive). the correct course of action is to provide the best planning 
arguments to support the council's case. 

\'e understand that in some authorities, if a planning committee rejects an 

388. It is essential for the proper operation of the planning system that local concerns are 
adequately ventilated. The most effective and suitable way that this can be done is via the 
local elected representatives. the councillors themselves. Councillors owe their position to 
the electorare, and in the decisions they take they are, by and large, attempting to serve 
the community which elected them. More specifically, they cannot put out  of their minds 
the plain fact that in order to be re-elected they have to secure sufficient votes from the 
electorate. Such considerations naturally lead councillors to be concerned for the 
particular circumstances of individuals, perhaps to be more sympathetic to those who have 
a good track record in the community, and certainly to be influenced by the strength of 
opinion in one direction or another. whether or not the strong local views are held for a 
good planning reason. 

389. Councillors themselves may be influenced by feelings which do not derive from 
dispassionate examination of the planning issues. They may see themselves as leaders of 
local opinion rarher than as judges. and they may even have been elected on a specific 
platform of opposing or supporting a particular development or type of development. In 
our view. if planning decisions by local authorities were to be regarded as quasi-legal 
decisions. in which councillors played a role similar to thar of inquiry inspectors or judges, 
there would be no point in involving councillors in such decisions. They might as well be 
taken b!. planning officers, or by inspectors. 

- a  
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290. 
councillors sitting as any form of court or tribunal. Planning decisions are not legal 
judgements. They are administrative decisions, taken within a framework of law and 
practice, and this view has been upheld by the coum.  The effect of this is not that planning 
decisions are freed from legal constraint, but that the constraints are different. Decisions 
must still be free from bias caused by personal interest. But in our vien they need not be 
decisions which are taken judiciall!; based solely on a rational and impartial assessment of 
e\-idence. On the contrary, councillors must bring to planning decisions a sense of the 
community's needs and interests. That is why they are there. Theirs is the sometimes 
difficult task of marning their dut!, to represent the interests of the community with their 
obligation to remain within the constraints of planning law, and only to take account of 
relevant matters. If they do either to the exclusion of the other they are equally at fault. 

I t  is significant that planning decisions are taken in committee or  in council, not b!, 

391. We have therefore chosen to approach planning by accepting and understanding the 
dut!. of elected members to listen to their constituents. With this goes an expectation that 
rhe vast majority of members will behave properly if they have the support of best practice 
guidelines and training - and effective external scrutiny if misconduct is suspected. 

191. 
complex and it is essential that councillors have adequate training to enable them to apply 
the rules in a proper way to applications. Officer advice, however excellent. cannot be a 
substitute. 

Councillors should not be left to sink or swim. Planning legislation and guidance is 

393. 
from frequent training to none at all, although planning committee chairs and their 
deputies had a reassuring level of expertise. Ignorance can be dangerous. as the  
independent inquir). into planning decisions in Bassetlan DC found. A contributo? factor 
to poor decision-making was the high turnover of members o f  the council's planning sub- 
committee, allowing a number of perverse decisions t o  be made with little challenge. We 
believe that basic training in the planning system, preferably provided by experts dr3n.n 
from outside the authority. should be compulsor). for members of the planning committee 

R34 All members of an authority's planning committee (or equivalent) should 
receive training in the planning system, either before serving on the committee, 
or as soon as possible after their appointment to the committee. 

The recent RTPI survey found that practice in authorities varied widely. ranging 

- 

294. We recognise, of course, that in planning, as in other areas of local government and 
public life, not everyone will understand or abide by rules of conduct. Indeed, since huge 
profits may turn on a planning application, the risks may be greater there than elsewhere. 
A robust and effective system of checks and balances should be in place to reassure the 
public that misconduct is kept to a minimum. 
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Best Practice in Planning P;r-ocedulces 
~~ ~ 

' I  belierle veq '  strongho that there is scope for  obliging local authorities, particularb 
planning committees, to give reasons where thqv reject professional recommendations. ' 
EizLyn Moselq: Local Government Ombudsman for  Wales 

'Zbu are neriwgoing to stop an applicant forplanningpemission speaking to his local 
councillor. That is bound to happen. I t  is a matter of educating the councillor as to how 
be should deal u+th tbat &en it happens and if it is a question oftbe developer seeking 
t o  gzi'e illformation then all of the council members should bave access to that 
illformation. I t  should be done in a formalised way, perhaps with officerspresent. and 
recorded and publicised. ' Dwn'ck Marks, Commissioner for Local Administration in 
Scotland 

One thinks of a councillor in a village who is perhaps lobbied at coffee after church bjq 
soniebodiq who has put in a planning application for an extension to their house. Again, 
ifall of that has to be recorded and reported to the contmittee itplaces toogreat an 
emphasis on the issue. It is hou. the councillor responds to the approach that is 
iniportant and tkat is uhere clear guidance is needed. ' h t b o n y  Slack, Membw, Royal 
Town Planning Institute, and Borough Planning Officer, Ashford Borougb Council 

29 5 .  Although we believe that the logic underpinning recent attempts to produce codes 
and procedures for planning committees is faulty there is no doubt that a core of best 
practice can be defined which retains the proper role of both councillors and officers. We 
have therefore drafted some basic rules of best practice. We do not claim any originality for 
these: all of them have been mentioned in one or other of the reports or codes cited 
earlier in this section. 

CODE OF BEST PRACTICE IN PLANNING PROCEDURES 
Members and officers should avoid indicating the likely decision on  an application or 
orheraise committing the authorin during contact with applicants and objectors 

There should be opportunities for applicants and objectors. and other interested parties 
such as parish councils. to make presentations to planning committee 

All applications considered by planning committee should be the subject of full. written 
reports from officers incorporating firm recommendations 

The reasons given by planning committee for refusing or granting an application should 
be fully minuted, especially where these are contrary to officer advice or the local plan 

Councillors and planning officers should make oral declarations at planning committee 
of significant contact with applicants and objectors. in addition to the usual disclosure of 
pecuniary and non-pecuniary interests 

N o  member should be appointed to planning committee without having agreed to 
undertake a period of training in planning procedures as specified by the authority 
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296. Most of these rules are self-explanatory, and are based on procedures already 
existing in many authorities. Giving an opportunity to applicants and objectors to speak at 
planning committee meetings is still far from being a universal practice (in place in about 
2 5% of authorities in the RTPI survey), and there may be practical difficulties. yet it seems 
to us to be a very useful way of restoring and building public confidence in the planning 
system. (It may also reduce the amount of direct lobbying of members and officers). That 
vien- was confirmed by those authorities which have introduced it. 

29‘. 
own code of conduct (for example ‘significant contact’ with an applicant or  developer may 
need spelling out in relation to local circumstances). 

Some aspects of best practice would need further definition mithin the council‘s 

298. 
recommendations made by the various planning inquiries. For example: 

We have had other, more restrictive proposals put to us, which also reflect 

requiring councillors on the planning committee to refrain from 
expressing an opinion on any planning application likely to come 
before them; 

requiring all local authorities to have a professionally qualified 
planner at the head of the planning function (eg rather than making 
planning part of another department); 

giving planning officers some right of statutory protection against 
dismissal; 

requiring all contacts with applicants and developers to be registered 
in writing; 

requiring councillors to be accompanied by officers during all 
contacts with applicants or objectors, or barring councillors from 
such meetings altogether; 

giving planning officers additional powers to delay decisions if their 
-advice is not followed. 

299. 
arrangements in all local authorities. Some might be justified by local circumstances, such 
as the requirement to have a written register of all contacts with interested parties, which 
was introduced in the London Borough of Brent as a result of the independent inquiry 
there. On the other hand, a full register of contacts might be impractical. Any councillor 
with a conscientious attitude to the views of hisher constituents ought to be talking to 
them on a regular basis about issues of local concern. To record all such contacts would be 
time-consuming and no-one would read the register. Oral declaration of important 
meetings might be thought to be quite sufficient. That must be a matter for local 
authorities to decide for themselves. 

These proposals seem to us by and large to be unattractive, certainly as a basis for 

300. Similarly, it is no doubt best practice for both officers and councillors to be present 
at important meetings with applicants. Whether this must be the case for all meetings 
seems to us to be a matter for the local authority itself. Attempting to exclude councillors 
altogether appears to be an over-reaction to a few bad cases. 
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301. We have considered whether a code o f  practice (whatever its precise content) 
should be made into a statutory or mandatory document that all authorities should have to 
follow. Our conclusion is that this would be unnecessary. Local government has suffered 
from excessive centralism. We would hope that authorities would take into account our 
proposed code of practice in framing detailed procedures of their own. Previous inquiries 
have recommended that authorities should prepare published codes to cover planning, 
and many have already responded. 

R35 Planning committees should consider whether their procedures are in 
accordance with the best practice set out on page 75 above, and adapt their 
procedures if necessary, setting them out in a code accessible to councillors, 
staff. and members of the public. 

Plnmsing Gain 07-  Obligations and Agreements 

' / I  is ir~~portnnt that the legislation. polity and practice of planning agreements is 
iiuproivd fo help protect the integri<]! of the process: Tony Burton, Head of Planning 
and .Watural Resources, CPRE 

' I  do  tbirik. $ouvi*er. that the grer area' ofplanninggain isgettinggreJfe7: It is 
Decotnirig iiicrensiiig(19 coninion for Members to ask open[]* at Committee. 'What are soil 
offwiug in reti(r1~2.4nd I baile euen heard e-iperienced Members make comments such as 
'It  nil1 bc difficiiitfiw us to agree zwlessyorr meet LIS halfuuy' in respect of section 106 
ngremiivits. I tbirik this matter does need carefril consideration and Members be giiien 
gi{idarice fother than rgficers saj'ing things like Well. we can't make them gii$e us 
ar~~l,tl.rtrg'. ii4~ich tna]* be correct. but isn't iie+lq helpfiri.) ' Councillor Hillary Wines, 
Southwark Council 

'I t  is nt irnst arguable that the u6oleprinciple ofplanninggain is incapable of 
ariniitristration in a fashion compatible with ethical standards in public affairs. ' 
B Kingsley Smith, Kingsley Smith and CO Solicitors 

- 
'I  think that sbort of abaridoningplanninggain - which I do not offer tieq' serious?]* - 
sbol-t of that. I come back to m s  old favourite, openness, coupled with . . . a significant 
speediizg i4p of the appeal sirtent. I think those tu10 - openness and a good appeal 
s)steni - u w l d  go a long uiay to remedjdng the u'orst incidetices of malpractice. ' 
Harry Deakin, Town Planning Consultant, and former County Planning O f i c q  Kent 
County Council 

302. 
the most intractable aspect of the planning system with which we have had to deal. 

Planning obligation (more commonly and comprehensibly called planning gain) is 

103. The potential problems have little to do  with corruption, but have a tremendous 
:mpact on public confidence. We took evidence from interested parties indicating that 
:here was a very sharp divide between the views of local authorities, developers, and 
:onsemation and environmental groups. 
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304. 
circulars, local authorities may negotiate agreements with developers who agree to provide 
for the local community facilities which are needed as a result of a development. 

Under the system of planning gain, which is regulated by statute and Government 

30 j. N o  one disputes that it is permissible for the communin. to impose an infrastructure 
charge. That is a principle accepted elsewhere. For example. a water company is permitted 
by law to impose an infrastructure charge on a house-builder. This is designed not only to 
cover the direct cost of connection to the water supply and sewerage systems. but also to 
contribute to the assumed cost of providing additional reservoir or  sewage treatment 
capacity to cope with the extra demand generated by the occupants of the houses. This 
charge is imposed whether or not the particular development itself is the trigger which 
makes extra capacity necessary Extra capacity may never become necessary Enough may 
have been provided in the past, in which case the infrastructure charge is a contribution 
towards a cost already incurred. 

306. 
housing means exfra demand for school places and social services. Most large 
developments have an effect on traffic flows with implications for roads and public 
transport. Some, such as out  of town shopping centres, mineral sites, or large 
developments in remote areas, may have effects which impose costs on the community in 
places quite distant from the actual site of the development. In our view the community is 
quite entitled to seek a contribution from the developer to offset such costs. and we can 
readily envisage circumstances in which a development would only be made acceptable if 
this was forthcoming. 

In the same way, many developments impose extra costs on the community. Extra 

307. 
permissions were being given because of infrastructure improvements offered by 
developers. In other words, planning permissions were being bought and sold. 

Objectors to development, however. believed that inappropriate planning 

308. Conversely, developers felt that the!. were being held to ransom b!. local authorities 
or involved in auctions to get planning permissions which should have been granted on 
their merits. They also argued that planning gain was being too widely interpreted. so that 
in some cases the gain had little or nothing to do with the development. There have 
indeed, been some celebrated occurrences of planning gain which seem to fit that 
description. 

309. Another criticism was that the detail of negotiation between authority and developer 
was covered by a cloak of commercial confidentiality. Local people - and in some cases 
their councillors -were then presented with a take it or leave it offer. (One striking 
finding of the RTPI survey was the lack of involvement by councillors in negotiating 
planning obligations and the hostility of officers towards such involvement: that is not a 
reassuring sign.) 

310. Our evidence made it clear that these criticisms were vaiid. All the problems 
outlined above have occurred in the past and there is no reason to suppose that they will 
not happen again in the future, particularly if house prices and the demand for office space 
continue to recover. The result is that planning permissions will continue to be ‘bought 
and sold’. 
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3 11. 
was that the departmental guidance on this topic (the recently-issued DOE circular 1B7, 
reproduced at Appendix 11) sets out a clear and proper approach to planning gain. Yet so, 
by and large. did the guidance it replaced. It appears that pressures on the ground, 
particularly the restrictions on the capital expenditure of local authorities. are too strong to 
be overcome by guidance alone. After all, by using planning gain, many local communities 
have secured benefits and improvements which would otherwise have been impossible. 

This is not because people are unaware of the rules. The consensus of our Ryitnesses 

313. Some of the potential remedies for this situation have wide consequences for 
planning policy Some correspondents argued that since planning gain amounted to a tax 
(albeit 3.n unorthodox and erratic one) it might as well be enacted as such. 

313. 
the Planning and Compensation Act 1991, which allowed too much room for manoeuvre to 
authorities and developers. The present guidance, which offers a more detailed set of 
criteria for judging the acceptabiliv of planning obligations than the statute, is presently 
taken into account by the courts, and might usefully be drawn on when amending the 
legislation to prevent obvious abuses. The Department of the Environment should 
consider this option. 

In the opposite direction. it was suggested that the problem lay with the drafting of 

314. ,4 less extreme solution. which preserves the broad present arrangements. while 
curbing excesses. is offered by the existing system which allows applicants to appeal 
against refusals of planning permission or conditions. There are around 15,000 appeals 
each year. of which approximately one-third are upheld. 

315. The difficulty with appeals is that in recent years they have taken a very long time to 
conclude. Now, however, the Department of the Environment is putting more resources 
into accelerating the appeal process. This is not specifically intended to deal with planning 
gain, because the appeals system is important to the whole planning system, but it has an 
important effect on the propriety of planning gain. 

316. -4t present developers map be reluctang to appeal against excessive demands for gain 
because the process of hearing an appeal is so slow as to be commercially damaging. A 
quicker appeals system would encourage the re-examination of cases where councils have 
sailed too close to the wind in rejecting an application. 

317. It is of course open to authorities to specify in their local plans the policies which 
they will adopt when dealing with planning obligations, which opens their policies up to 
the scrutiny of interested parties - including members of the public and development 
bodies - when the draft plan is examined in a public inquiry If the Secretary of State is 
not content with the draft, he or she has the right to direct that the policies are altered to 
meet the guidance issued by the Department. The authority should also set ou t  site 
specific requirements as part of the brief for large sites identified in the plan as suitable for 
development, and ensure that any negotiations on these or other sites fall within the 
framework of its written general approach. 

-9 
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3 18. We consider it essential. if it is not to be thought that planning permission is being 
bought or  sold, that all potential developers should be operating on a basis of equality in 
this respect, although clearly the precise details of any agreement must be the subject of 
direct negotiation. This does not solve all the problems thrown up by particular 
applications, but certainly lessens them. 

:-\irtborities r i ~ ~ r l d  need a ileq' strong case eitber to exclude the press atid public uhen 
discussing a plurzning obligation or to detamine that connected correspondence should 
De kept from public vieu: ' Department of tbe Environment, Circular 1/97, paragrapb 
B19 

319. The other aspect of the problem is the need to ensure public confidence that 
unsuitable planning permissions are not being granted in exchange for offers of planning 
gain. It is entirely unacceptable for negotiations between a public body like a local 
authority and a commercial developer, to be hidden from either local people or their 
councillors. We recognise, of course, that elements of a planning gain agreement may be 
commercially sensitive. But these should be kept to a minimum; they should be 
individually justified; and Confidentiality should cease well before a final decision is taken 
b!, the authority. 

330. .4t present, some authorities ensure that the heads of agreement between authority 
and developer are put into a planning committee paper which is open to public inspection 
when the application is considered. This is a practice which we endorse. 

R36 The Department of the Environment (and the Scottish and Welsh Offices) 
should consider whether present legislation on planning obligations is 
sufficiently tightly worded to prevent planning permissions from being bought 
and sold. The Departments should continue to reduce the time taken for 
planning appeals to be arranged and should set demanding targets to that end. 

R37 Local authorities should adopt rules on openness that allow planning 
agreements to be subject to discussion by members of the authority and the 
public. They should not restrict access to supporting documents except where 
justified by the requirements of commercial confidentiality, which should be 
interpreted narrowly. 

- 
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11 z dep e1 z den t S( ~-utiui 7 of Planning Decisions 

311. 
decisions of public bodies and OrganiSatiOnS ought to be subject to some form of 
Independent scrutiny. This principle is already taken into account in planning by the right 
of appeal against refusal. and the power of the Secretary of State KO 'call in' applications 
ndiich satisfi certain criteria. Unfortunately, the appeal process can be slow, and the power 
of call-in is used only in a very small minority of applications, although these of course tend 
t o be the most controversial ll. 

I t  has been a common theme of our previous work to support the principle that the 

331. 
up an administrarive inquiry into planning decisions. This was not however normal 
proceciure. The reluctance of the Department KO act on the concerns which had been 
expressed to i t  by planning officers and local people was in retrospect mistaken, although 
motivated by a proper concern for local autonomy Other investigations have, creditably, 
been commissioned by authorities themselves. 

In 1991. in Xorth Cornwall. the Department of the Environment intervened to set 

323. 
planning permissions for their own land and developments. Some of our correspondents 
have suggested that t k s e  applications should always be called in for determination. The 
difficult? with this proposal is that local authorities may have interests of a minor kmd in 
\*en. man!' applications, so some form of threshold would be required. 

Public suspicion is also created by the power of local authorities to grant themselves 

321. At present, local authorities in England and Wales have to notify the Secretav of 
State of applications in which they have an interest. if the application is a departure from 
the local plan but one which they do not propose to refuse. The Secretary of State can 
then decide whether to call in the application. This is a useful safeguard. On the evidence 
presented to us, we do not believe that automatic call-in for all applications in which a local 
authority has an interest is either necessary or workable, providing applications contrary to 
the local plan are rigorously scrutinised by rhe government Departments concerned. 

325 .  
being in accordance with the local plan. It is a fact of life that local residents may not 
become aware of a major development proposal until a formal application is made, 
whatever has been said at draft plan stage. 

Of course, an application may well excite a substantial body of objections, despite 

I 1  .Uxiur 130 per year of a rota1 of ~480.000 planning applications. 

SI 
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326. A controversial application for which the local authority proposes to grant itself 
consent is likely to excite criticism. Is it adequate for public confidence for the local 
authoriF to reply, 'this application is in accordance with our local plan'? We believe not. 
Substantial public concern should justifi in its own right, notification of the application to 
the appropriate Secretary of State. 

32-. Government departments may be concerned that this will create so much additional 
workload that the qualit). of scrutiny they give to the planning system as a whole will suffer. 
They should therefore establish. and review regularly, a definition of a 'substantial level of 
objections' and advise local authorities accordingly, so that trivial cases will not congest rhe 
notification system. 

. 

328. It goes without saying that a local authority should be extremely careful about 
handling applications b!, officers and councillors, particularly where the latter are planning 
committee members. The requirement in some authorities that all such applications 
should be managed by professional agents is helpful: in all cases authorities must seek 
ways to demonstrate publicly that no preferential treatment is given to applications in 
which members or staff have a personal interest. 

3-39. Another possibility to guard against long-term abuse of the system in a single 
authority would be for the Department of the Environment to be given a more pro-active 
role in supervising the activities of planning committees - a role similar to that of the 
district audit semice in financial matters. 

330. Still more radical is the suggestion that third-party rights of appeal should be 
introduced, in other words, that objectors should have the right to appeal against the 
granting of planning permission, in the same way that applicants can appeal against refusal. 
Under the present system, third parties can be represented at appeals made by an 
applicant, but cannot themselves appeal. 

331. Although superficially attractive, this would not be in keeping with the basis of the 
present qr tem,  which is to permit development unless there are good planning reasons 
not to do  so. There is also a practical argument that the appeal system would collapse 
under the weight of additional appeals. 

332. 
investigations into some authorities have created a demand for this degree of reform. That 
would be to make the mistake of judging all authorities guilty of the sins of a few. In our 
view, a swifter appeals system, and an expanded system of notification, might answer many 
of the complaints that the Committee has received in this area as well as in the case of 
planning gain. 

On balance, we do not consider that the problems which have been revealed by 

333. 
central guidance and supervision is broadly correct. The Department of the Environment 
must however be kept fully informed and show due diligence. It must not hesitate to step 
in if public disquiet is clear. Respect for local autonomy is a good principle, but it has led 
the Department to fail to respond to serious local concerns in the past. 

Our conclusion is that the balance struck at present between local autonomy and 
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:lent should require authorities to notify the appropriate 
:If 

>pment or in the land, either where the proposed 
itrary to the local plan, or has given rise to a level of 
3 by the appropriate Secretary of State as substantial. 

planning applications in which they have an interest, 

!ent should be more ready to use it5 powers to call in all 
)lications handled by an authority where, over a period of 
antial public concern about that authority’s decision-making 



Appendix I 

The National Code of Local 
Government Conduct 

The National Code of Local Government Conduct provides, by way of guidance to members of local 
authorities, recommended standards of conduct in carrying out their duties, and in their relationships 
nith the council and the council's officers. 

The Code is issued jointly by the Secretary of State for the Environment. the Secreta? of State for 
Scotland and the Secretan. of State for Wales. under the provisions of the Local Government and Housing 
Act 1989. The Code has been agreed by associations representing local authorities in all three countries. 
and approved b!. both Houses of Parliament. 

The Code applies to all members of 
in England. county councils. district councils. London borough councils. the 
Common Council of the City of London. the Council of the Isles of Scilly and 
parish and town councils: 

in Scotland, regional councils. islands councils. district councils, and joint 
boards and committees: 

in Wales, county councils. district councils and communin and town councils. 

.U1 councillors are required on accepting office to declare that they will be guided b!. the Code. 

The Code also applies to all members of committees. joint committees. and sub-committees of these 
authorities, whether or not they are councillors. and whether or not the!, are voting members of those 
bodle5. 

The Code represents the standard against n.hich the conduct of members will be judged. both b!. the 
public. and by their fellow councillors. The local ombudsmen may also regard a breach of the Code as 
incompatible nith good administration. and may make a finding of maladministration by the council in 
these circumstances. 

- 

T'Je Code 
The Laul and standing orders 
1. 
sure that you are familiar with the rules of personal conduct which the law and standing orders require, 
and the guidance contained in this Code. I t  is your responsibility to make sure that what you d o  complies 
with these requirements and this guidance. You should regularly review your personal circumstances with 
this in mind, particularly when your circumstances change. You should not at any time advocate or 
encourage anything to the contrary. If in any doubt. seek advice from your council's appropriate senior 
officer or from your own legal adviser. In the end however, the decision and the responsibility are yours. 

Councillors hold office by virtue of the law. and must at all times act within the law. You should make 

Public dug, and priuate interest 
2 .  Your over-riding dur). as a councillor is to the whole local communiry 

3 .  You have a special duty to your constituents, including those who did not vote for you. 
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t. 
responsibilin. alone to decide what view to take on any question which councillors have to decide. 

5 .  
never take an!. part in the decision, except in the special circumstances described below Where such 
circumstances d o  perniir you to participate. you should never let your interest influence the decision. 

6. 
anti  nhar rhe public beiiej.es abour your conduct. will affect the reputation of !.our council. and of !.our 
part!. if  !.ou bclong to one. 

-. 
and an!. appearance of improper conduct. 

Disc1o.w-e of pecunia? and other interests 

S. 
interests (including rhose of a spouse with whom you are living) which you may have in any matter 
coniinp before the council. a committee or a sub-committee. It prohibits you from speaking or voting on 
th:it matter. K)ur council's standing orders niay also require you to withdraw from the meeting while the 
ni:irrer is discussed. You must also by law declare certain pecunian interests in the statuto? register kept 
for r l w  purpose. These requirements must be scrupulously observed at all times. 

9. Interests which are not p e c u n i a ~  can be just as important. You should not allow the impression to be 
cx r l r ed  rhar !IOU are. or ma!. be. using your position to promote a private or personal interest. rather than 
fonvarding the general public interest. Private and personal interests include those of your family and 
friends. as well as those arising through membership of, or association with, clubs, societies and other 
organisations such as the Freemasons, trade unions and voluntan bodies. 

10. I f  \WI have a private or personal non-pecunian interest in a matter arising at a local authority 
iiierting. !.ou should always disclose it, unless it is insignificant, or one which you share with other 
members of the public generally as a ratepayer. a community chargepayer or an inhabitant of the area. 

11. 
:iiicI substantial. If it  is not. then you niay continue to take part in the discussion of the matter and niay 
\'ore o n  i t .  If. hoxever. it is a clear and substantial interest, then (except in the special circumstances 
tle>cribed belon.) you should never take any further part in the proceedings, and should always withdraw 
from the meeting n-hilst the matter is being considered. In deciding whether such an interest is clear and 
substantial. you  should ask yourself whether members of the public, knowing the facts of the situation. 
\\.ould reasonably think that you might be influenced by it. If you think so, you should regard the interest 
rl5 clear and substantial. 

12. 
m c l  in some cases to \.ate. in spite of the fact that you have declared such a clear and substantial private 
o r  personal interest: 

W'hilst you may be strongly influenced b). the views of others, and of your parry in particular. i r  is your 

If !-ou have a private or personal interest in a question which councillors have to decide. you should 

You should never do an!-thing as a councillor which you could not justif\. to the public. Your conduct, 

It is nor enough to avoid actual impropriety. You should at all times avoid an!' occasion for suspicion 

The lan makes specific provision requiring you to disclose both direct and indirect pecunia? 

Nliere !.ou have declared such a private or personal interest, you should decide whether it is clear 

- 
In the following circumstances. but only in these circumstances, it can still be appropriate to speak. 

(a) if your interest arises in your capacity as a member of a public body you may 
speak and vote on matters concerning that body: for this purpose, a public body 
is one where. under the law governing declarations of pecuniary interests, 
membership of the body would not constitute an indirect pecuniary interest; 

(b) if your interest arises from being appointed by your local authorit). as their 
representative on the managing committee, or other governing body, of a 
charity, voluntary body or other organisation formed for a public purpose (and 
not for the personal benefit of the members), you may speak and vote on 
matters concerning that organisation; 

if your interest arises from being a member of the managing committee, o r  
other governing body of such an organisation. but you were not appointed by 
your local authority as their representative. then you may speak on matters in 
which that organisation has an interest; you should not vote on any matter 
directly affecting the finances or properry of that organisation, but you may vote 
on other matters in which the organisation has an interest; 

x i  
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(d) if your interest arises from being an ordinary member or  supporter of such an organisation (and you 
are not a member of its managing committee o r  other governing body). then you may speak and vote on 
an!. matter in which the organisation has an interest. 

Dispensations 
13. 
councillors have personal interests (pecuniaq or  non-pecuniaF) in some question. 

14. In certain circumstances. you ma!. be able to get a dispensation to speak. and also to vote. in spite of 
a pecuniaT interest. Such dispensations are given under statute by the Secreta?. of State in the czse o f  
county. regional. islands. district and London borough councils, and (in England and W3les) b!. the district 
council in the case of town, parish and community councils. 

Circumstances ma!. rise n.here the work of your authorin. is affecred because 3 nuniber o f  

1 j. 
paragraphs 3 to 12 of this Code. In the circumstances below it may be open to you t o  decide that the 
work of the council requires you to continue to take part in a meeting which is discussing a matter in 
which !.ou h a r e  a clear substantial pri\.ate or  personal interest. 

16. 

In the c u e  of non-pecunian. interests. there may be similar exceptions to the guidance contained in 

Before doing so. you should 
take advice from the chairman of your local authority (if this is practicable) and 
from the appropriate senior officer of the authority as to whether the situation 
justifies such a step; 

consider whether the public would regard your interest as so closely connected 
with the matter in question that you could not be expected to put your interest 
out of your mind (for esample. the matter might concern a decision by the 
council affecting a close relative): if !.ou think that they would. you should never 
decide to take part in a discussion of. or  a vote o n ,  the matter in question: and 

consider any guidance which your council has issued on this matter. 

1'. 
and vote on a matter in which you have a clear and substantial private or personal non-pecunian, interest 
are if. but o ~ I I '  i f :  

at least half the council or  committee would othernise be required t o  \vithdr:in 
from consideration of the business because they have a personal interest: o r  

your withdrawal, together with that of any other menibers of the council o r  
committee who may also be required to withdraw from consideration o f  the 
business because of a personal interest. would upset the elected part!' balance 
of the council o r  committee to such an extent that the decision is likel!, t o  l x  
affected. 

The circumstances in which (after such consultation and consideration) y o u  ma!. dec%le t o  speak 

18. If you decide that you should speak or  !we. nowithstanding a clear and substantial personal or 
private non-pecuniary interest, you should say at the meeting. before the matter is considered. thar you  
have taken such a decision, and why 

19. The guidance set out in paragraphs 15-18 above also applies to sub-committees. However if the 
sub-committee is v e n  small, or if a large proponion of members declare a personal interest, it will usually 
be more appropriate for the matter to be referred to the parent committee. 

Disclosure in other dealings 
20. You should always apply the principles about the disclosure of interests to your dealings with 
council officers, and to your unofficial relations with other councillors (at party group meetings, or other 
informal occasions) no  less scrupulously than at formal meetings of the council, committees and sub- 
corn mi ttees. 



h p  of committees and sub-committees 
w m e  firm or body with which you are personall!. connected. may have professional. 
ither pcrsonal Interests within the area for which the council are responsible. Such interests 
~lntial and close]!, related to the work of one or  more of the council's committees or sub- 
For example. t h e  firm or hod!. may be concerned with planning. developing land, council 
, onnr l  matters or  the letting of contracts for supplies. services or works. You should not 
) t .  membership of an!. such committee or sub-committee if that would involve you in 
:nrerest so ofren that you could be of lmle value to the committee o r  sub-commirree. or if i t  
1. i o  n w k e n  public confidence in the dur!, of the committee or sub-committee to work 
cneral puhlic interest. 

.:i nor  .jerk. o r  accept. the leadership of the council if you. or  any body with which you are 
.i ~ubstantial financial inreresr in. or is closely related to. the business or affairs of the 
.c. !.CIU should not accept the chairmanship of a committee or sub-committee if you have a 
il: tlic Ix.sinehs of [he coniniittce or sub-committee. 

,:illor\ anti officers are x n a n t s  of the public, and they are indispensable to one another. 
~il)iliiie.~ ;ire dhtlncr. Councillors are responsible to the electorate and serve only so long 
iffice last.3. Officers are rcsponsible to the council. Their job is to give advice ro 
::c council. and io car?. o u t  the council's work under the direction and control of the 
I 1 ni I t tees and :<U b-com mittees. 

cct lxrnten councillor?; and officers is essential to good local governnient. Close 
:I' lxrnrrn incliiiciual councillors and officers can damage this relationship and prove 
!iiier cciuncillon 2nd officers. 

:incijnp order.: ]:I!, dcnvn rules for the appointment. discipline and clismissal of staff. You 
!NI c i ixn~c  r h c x  scrupulousl!~ at all times. Special rules appl!. t o  the appointment of 
;il ~ ~ ~ ) u p i .  i n  311 orher circumstances. if you are called upon t o  take part in appointing 
ilur\iion ? ~ ) t i  .should consider is which candidate would best sene the nholr council. 
1 I L I ~  p i l i t i d  o r  prrhonal preferences influence !'our judgement. k'ou should n o t  
'I o i d l e 2 g u r ~  f o r  an!' candidate and you should resist any attempt b!. others to 

1 1  ztial and p r-illate iilfornzation - 
.. ( 1 1 -  ;I coniniirrer or  sub-committee member, y o u  necessaril!, acquire much - i i o t  !'er k e n  made public and is still confidential. It is a betra!.al of trust to breach 

)t i  . h ) u i c l  n r i v  disclohe 0 1 '  use confidential infornution for the personal advantage 
)nc k n o w  t o  y o u .  o r  t u  rhe disadvantage or the discredit of the council or anyone 

I n?rh extreme caution an!. offer or gift, favour or  hospitalit!. that is made to you 
111 o r  organlsarion making the offer may be doing, or  seeking to do. business with 
'i' appl\3ng t o  the council for planning permission or some other kind of decision. 

XI 01' fast rules about the acceptance o r  refusal of hospitalit!, or  tokens of goodwill. 
lunches ma!. be a proper wa!' of doing business, pro1,ided that they are approved 

.ind thst n o  extravagance is involved. L ikenk ,  it may he reasonable for a member 
- i l  ar a social function o r  event organised by outside persons o r  bodies. 

'). rrsponbible for all decisions connected with the acceptance o r  offer of gifts or 
ding the risk of damage to public confidence in local governmcnt. The offer or 
:tion.s should alm'a!.s be reported to the appropriate senior officer of the council. 
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Eypenses a nd a 110 wa 12 ces 
30. 
councillor or a committee or subcommittee member. These rules must be scrupulously observed. 

There are rules enabling you to claim expenses and allowances in connection with your duties as a 

Dealings with the council 

31. 
community chargrpayer. as a tenant. or as an applicant for a grant or a planning permission. You should 
never seek or accept preferential treatment in those dealings because of your position as a councillor or a 
coniniirtee or sub-committee member. You should also avoid placing yourself in a position that could 
l a d  the public to think thar !'ou are receiving preferenrial treatment: for insrance, by being in substantial 
arrears to the council. or by using your position to discuss a planning application personally with ofFicers 
\\.hen other members of the public would not have the opportunity to d o  so. Likewise. you should never 
use !'our position as a councillor or a committee or subcommittee member to seek preferential 
treatment for friends or relatives, or any firm or body with which you are personally connected. 

You may have dealings with the council on a personal level, for instance as a ratepayer o r  

C'se of couizcil facilities 

31. l 'ou should always make sure that an!. facilities (such as transport. stationery or secretarial services) 
pro\.idcci b!. t h e  council for your use in your duties as a councillor or a committee or sub-committee 
mcmber are used strictly for those duties and for no other purpose. 

Appointments to other bodies 

33. 
- for instance. to a joint authority or a voluntar\. organisation. You should always observe this Code in 
csrn.ing o u t  your  duties on that body in the same way you would with your onm authority. 

You nu!' be appointed or nominated by your council as a member of another body o r  organisation 
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Appendix- II  

Extract from Circular 1/97; Planning 
Obligations 
Policy and The Law 
3. 
\.alidir). and materiality of planning obligations. 

On a number of occasions the Courts have laid down the legal requirements for the 

4. This Circular sets out the Government’spofiq for the use of planning obligations. 

PoIici1: T’2e Broad Principles 
j. The planning system should operate in the public interest, and should aim to foster 
sustainable development, providing homes, investment and jobs in a way that adds to 
rather than detracts from the quality of the environment. These objectives are achieved 
through the preparation of development plans and the exercise of development control 
functions. In granting planning permission, or in negotiating with developers, a local 
pIanning authority may seek to secure modifications or improvements to the proposals 
submitted for their approval. They may grant permission subject to conditions, and where 
appropriate they may seek to enter into planning obligations with a developer regarding 
the use or development of the land concerned or of other land or  buildings. 

6. To retain public confidence, such arrangements must be operated in accordance with 
the fundamental principle that planning permission may not be bought or sold. This 
principle is best served when negotiations are conducted in a way which is seen to be fair, 
open and reasonable; in this way, and properly used, planning obligations may enhance the 
quality of development and enable proposals 10 go ahead which might otherwise be 
refused. Annex B to this Circular explains the detailed policies which the Secretan. of State 
considers provide the best means of ensuring that there is adherence to this.principle. It is 
intended to provide guidance to local planning authorities and developers. It  also sets out 
how the Secretary of State - and his Inspectors - will approach decisions on applications 
which are referred to him under section 77 of the 1990 Act or  which come to him on 
appeal. 

7 .  Amongst other factors, the Secretaq of State’s policy requires planning obligations to 
be sought only where they meet the following tests: 

(i) necessan.: 

(ii) relevant to planning; 

(iii) directly related to the proposed development; 

(iv) fair]?, and reasonably related in scale and kind to the proposed developmenr; 

(v) reasonable in all other respects. 
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Appendiy III 

Birmingham City Council 
A PI -oto co I Fo I -  Me 13 2 0 e IYO ffice r Rela tio 12s 

I n  traduction 

1.1 The purpose of this protocol is to guide members and officers of the Council in their relations with 
one  another. 

1.3 Gi\.en the varien. and complexit!. of such relations, this protocol does not seek to be either 
prescriptive or comprehensive. I t  s e e k  simply to offer guidance on some of the issues which mosr 
commonly arise. I t  is hoped however that the approach which it adopts to these issues will s e n e  as 3 
puirie tc) clealing nrirli other issues. 

1.3 
cwnmtion.  In some respects however. it seeks to promote greater clariy and cenaint!: 

1.4 This protocol also seeks to reflect the principles underl!ing the respective Codes of Conduct which 
appl!' to members and officers. The shared object of these codes is to enhance and maintain the inregrit!. 
(real and perceived) of local government and they therefore demand v e y  high standards o f  personal 
conduct. 

This prorocol is to a large extent no more than 3 written donm statement of current practice and 

1.5 A relevant estract from the Xational Code of Local Government Conduct for menibers is reproduced 
l>elon~: 

73. 

Zt. 

Both councillors and officers are senants of the public and they are 
indispensable to one another. But their responsibilities are distinct. Councillors 
are responsible t o  the electorate and sen'e only so long 3s their term of office 
lasts. Officers are responsible t o  the council. Their job is t o  give advice t o  
councillors and the council. and to c a r n  out the council's \York under the 
direction and control of rhe council. their committees and sub-committees 

Mutual respect between councillors and officers is essential to good local 
government. Close personal fm~iliarity between incii~kiual councillors and 
officers can damage this relationship and prove embarrassing to other 

<councillors and officers.'' 

1.6 
between members and officers should obsenre reasonable standards of counes!~ and rhnt neither part! 
should seek to take unfair advantage of their position. 

In line with the National Code's reference ru "mutual respect". i t  is important that an!' dr3lings 

2. Oficer advice to Pary Groups 
2.1 
give preliminar). consideration to matters of Council business in advance of such matters being 
considered by the relevant Council decision making body. Officers may properly be called upon to 
support and contribute to such deliberations b!. party groups. 

7.1 The support provided b!, officers can take many forms. ranging from a briefing meeting with 3 
Chairperson or Spokesperson prior to a Committee meeting to a presentation to a full party group 
nieeting. Whilsr in practice such officer support is likely to be in most demand from whichever party 
group is for the time being in control of the Council, such support is available to all parry groups. 

There is now statutory recognition for party groups and it is common practice for such groups to 
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7.3 
members and officers alike. In particular: 

Certain points must however be clearly understood by all those participating in this gpe of process. 

( a )  officer support in these circumstances must not extend beyond providing 
information and advice in relation to matters of Council business. Officers must 
not be in\ol\ed in advising on matters of pa rv  business. The obsemance of this 
distinction will be ~ s i s t e d  if officers are not expected to be present meetings. 
or parts of meetings, when matters ofpap, business are to be discussed: 

cb, party group meetings. whilst they form part of the preliminaries to Council 
decision making. are not empowered to make decisions on  behalf of the 
Council. Conclusions reached at such meetings do not therefore rank as 
Council decisions and i r  is essential that they are nor interpreted o r  acted upon 
as such: and 

Similarl!; where officers provide information and advice to a party 
groupmeeting in relation to a matter of Council business. this cannot act as 
cisubstitute for providing all necessary information and advice to the relevant 
Committee or  Sub-Committee when the matter in question is considered. 

( c  

2 i Slxcial care needs to be exercised whenever officers are involved in providing information and 
aii ikr t o  a part!. group meeting which includes persons who are not members of the Council. Such 
Ix1-hons n.ill not  be bound by the National Code of Local Government Conduct (in particular. the 
pi.o\.isions concerning the declaration of interests and confidentiality) and for this and other reasons 
offic,crs may not be able to provide the same level of information and advice as they would to a members 
onl!. meeting. 

2 . 5  
the sense t h x  the!. should not relay the content of an!’ such discussion to another parr). group. 

2.0 .An!. particular cases of difficulr). or uncertainty in this area of officer advice to party groups should 
be raised with the  Chief Executive who will discuss them with the relevant group ieader(s). 

Officers must respect the confidentiality of any party group discussions at which they are present in 

3. Support sertlices to members and party groups 
3.1 
printing. photo-copying, transport, etc) to members is to assist them in discharging their role as members 
of the Council. Such support services must therefore only be used on Council business. They should 
n r \ w  be used in-connection with party political or  campaigning activity or  for private purposes. 

The onl!, basis on which the Council can lawfully provide support semices (e.g. stationery t!ping. 

4. ,Meznbet-s’ access to information and to council documents 
1.1 Members are free to approach any Council Department to provide them with such information. 
esplanation and advice (about that Depanment’s functions) as they may reasonably need in order to 
assist them in discharging their role as members of the Council. This can range from a request for general 
information about some aspect of a Depanment’s activities to a request for specific information on behalf 
of a constituent. Such approaches should normally be directed to the Chief Officer or  another senior 
officer of the Department concerned. 

4.2 As regards the legal rights of members to inspect Council documents, these are covered partly by 
statute and partly by the common law 

t .3 Members have a statutory right to inspect any Council document which contains material relating 
to a17.i’ hisiness iibich is to be transacted a! a Council. Coninlittee or Sub-committee meeting. This right 
applies irrespective of whether the member is a member of the Committee o r  Subcommit tee  concerned 
and extends not only to reports which are to be submitted to the meeting, but also to any relevant 
background papers. This right does not however apply to documents relating to certain items which may 
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appear on the private (blue) agenda for meetings. The items in question are those which contain exempt 
information relating to employees. occupiers of Council propem, applicants for grants and other 
senices. the care of children, contract and industrial relations negotiations, adiice from Counsel and 
criminal investigations. 

4.4 
has a prima facie right to inspect Council documents so far as hislher acces to the docrrnie?tls is 
reasonab(i9 necessaq* to enable the memberproper(v to perfornt hisher duties as a rrieniber of the 
Couixil. This principle is commonly referred to as the “need to know” principle. 

+.i 
tlrmonstrate that he/she has the necessan “need to know”. In this respect a member has no right to “a 
ro\.ing commission” to go and examine documents of the Council. Mere curiosin. is not sufficient. The 
crucial question is the determination of the “need to know“. This question must initially be determined 
b!. the particular Chief Officer whose Department holds the document in question (with advice from the 
Director of Legal Sen*ices). In the event of dispute, the question falls to be determined by the relevant 
Committee - i.e. the Committee in connection with whose functions the document is held. 

i.6 
functions of that Committee) a member’s “need to know’’ will normally be presumed. In other 
circumstances (e.g. a member wishing to inspect documents which contain personal information about 
third parties) a member will normally be expected to justify the request in specific terms. 

t.- whilst the term “Council document” is very broad and includes for example, any document 
produced with Council resources, it is accepted by convention that a member of one party group will not 
 ha\^ 3 “need to knoa”. and therefore a right to inspect, a document which forms part of the internal 
\\.orkings of another party group. 

1.8 
obtained from the Director of Legal Senices. 

1.9 
purpose for nhich i r  was prolsided i.e. in connection with the proper performance of the member’s 
duties as a member of the Council. This point is emphasised in the National Code of Local Government 
Conduct in the following terms: 

“26. -4s a councillor or a comntittee or sub-committee member. !.ou necessaril!. 
acquire much information that has not yet been made public and is still 
confidential. It is a betrayal of trust to breach such confidences. You should 
never disclose or use confidential information for the personal advantage of 

- yourself or of anyone known to you or to the disadvantage or the discredit of 
the council or anyone else.” 

The common lan right of members is much broader and is based on the principle that any member 

The exercise of this common law right depends therefore upon the member‘s ability to 

In some circumstances (e.g. a Committee member wishing to inspect documents relating to the 

Further and more detailed advice regarding members‘ rights to inspect Council documents may be 

Finall\: any Council information provided to a member must only be used by the member for the 

5. Officel-lChaiiperson Relationships 
5.1 It is clearly important that there should be a close working relationship between the Chairperson of 
a Committee and the Chief Officer and other senior officers of any Department which reporrs to that 
Committee. However, such relationships should never be allowed to become so close, or appear to be so 
close. as to bring into question the officers’ abiliry to deal impartially with other members and other party 
groups. 

5.2  W’hilst the Chairperson of a Committee (or Sub-Commitree) will routinely be consulted as part of 
the process of drawing up the agenda for a forthcoming meeting, it must be recognised that in some 
situations a Chief Officer will be under a duty to submit a report on a particular matter. Similarly, a Chief 
Officer will always be fully responsible for the contenrs of any  report submitted in hisher name. .4ny 
issues arising between a Chairperson and a Chief Officer in this area should be referred to the Chief 
Executive for resolution in conjunction with the Leader of the Council. 

5.3 In relation to action between meetings, it is important to remember that the law only allows for 
decisions (relating to the discharge of any of the Council‘s functions) to be taken by a Committee, a Sub- 
Committee or an officer. The law does not allow for such decisions to be taken by a Chairperson or 
indeed by any other single member. 

Printca in inc CK Tor Tnc Sutioncq 0iT1:e Limited on k h a l l  of thc 
Conindie: of Her SIawsr!’, Stationer) Officr 
Dd 5 M 5 2 h .  -9-. S6-3. X d h 9 .  JWIR41.’ 
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5.4 It is customan' at most Committee and Sub-Committee meetings for a resolution to be passed, 
under the heading ':4uthorip. to .4ct". which authorises named officers to take action bernieen meetings in 
consultation with the Chairperson. Vliilst such action is sometimes (incorrectly) referred to as "Chair's 
action". i t  is the officer. rather than the Chairperson. who takes the action and it  is the officer who is 
accountable for i t .  This decision makjng route should only be used sparingly and where i t  is used. 3 

report must be submitted to the next available meeting giving an account not only of the action taken. 
bu t  also of n h y  the 'Authorin to .4ct" was used. 

5 . 5  
Officer and that n*hilst officers should always seek to assist a Chairperson (or indeed any member). the!. 
must not.  in so doing, go beyond the bounds of whatever authorin. they have been given by their Chief 
Officer. ' 

Finally. it must be remembered that officers within a Department are accountable to their Chief 

6. Col-respondence 
(1.1 Correspondence between an individual member and an officer should not normally be copied (by 
rhe officer) to an!. other member. Where exceptionally it is necessan. to cop!. the correspondence to 
~morlier nieniher. rhis should be made clear to the original member. In other words, a system of "silent 
copies" should not  be employed. 

0.2 
appropriate officer. rather than o\w the name of a member. It may be appropriate in certain 
circumstances (e.g. representations to a Government hlinister) for a letter to appear over the name of a 
member. but this should be the exception rather than the norm. Letters which for example. create 
ohlipxions o r  @\.e instructions on behalf of the Council should never be sent out over the name of a 
member. 

Official letters o n  behalf of the Council should normally be sent out over the name of the 

7. Iriziolvement of Ward Councillors 
-. 1 V'henewr 3 public meeting is organised b!. the Council to consider a local issue. all the members 
representing the Xhrd or  Wards affected should as a matter of course be invited to attend the meeting. 
Similar]!: nhenever the Council undertakes any form of consultative exercise on a local issue. the Ward 
members should be notified at t h e  outset of the exercise. 
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.4ppendi.x N 

Meetings of visits by 
Committee and Secretariat 
The following list includes local authorities, representative bodies, individuals and 
organisations which members of the Committee and secretariat met or visited during the 
course of its study into aspects of conduct in local government. We are grateful for their 
help and advice. 

Cotsng? Councils in England 
Cheshire 
D e \ m  
Durham 
East Sussex 

Esses 
Kent 
Hampshire 
hnc3.s h i re 
Northumberland 
Sorth Yorkshire 
Sotringhamshire 
Shropshire 
Suffolk 
Surrey 
Whwickshire 
Wksr Susses 

District Co uncils 
in England 
Adur District 
Babergh District 
Bemick upon Tweed Borough 
Blackpool Borough 
Bournemouth Borough 
Brighton Borough 
Cambridge City 
Chelmsford Borough 
Colchester Borough 
Darlington Borough 
Dartford Borough 
Derby City 
Elmbridge Borough 
Gloucester City 

Plymouth City 
Portsmouth City 
Preston Borough 
Purbeck District 
Southampton City 
South Ribble Borough 
Speithorne Borough 
Tandridge District 
Teesdale District 

Metropolitan DistTict Councils 
in England 
Birmingham Cin 
Calderdale Borough 
Coventr City 
K~rklees Borough 
Knoasley Borough 
Leeds City 
Lwerpool City 
Manchester City 
Newcastle upon ?ne Cit!. 
Stockport Borough 
Sunderland City 

Unitaq! Councils in England 
Bath and North East Somerset 
Bristol City 
Isle of Wght 
Kingston upon Hull City 
Stockton on Tees Borough 
City of York 

London Borough Councils 
Brent 
Hillingdon 

Harrogate Borough Islington 
Ipswich Borough 
Kettering Borough 
>lid Suffolk District 

Kingston upon Thames 
Iambeth 
Newham 

North Dorset District 
Sorthanipton Borough Wandswort h 
Sotringham City 

Richmond upon Thames 
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Liizita?T' ai2d Island Councils 
in Scoiland 
hbrrdeen City 
.&erdrenshire 
City of Edinburgh 
FJlkirk 
Cit!. of Glaspon 
Hi$dand 
Xorth hnarkshire 
Perth and hnross 
Renfrenshire 
%'est Dunbartonshire 
U'est Lothian 
\Yestern I.sle5 

[ i n  iiaql Co U n cik 
in Wales 
Bridgend Counry Borough 
Caerphiii!. County Borough 
Cardiff Count!. 
Denbighshire County 
Flintshire Counry 
Sevh  Port Tdbot Count). Borough 
Seivporr Counn. Borough 
Pon-\.a County 
Cit!. & County o f  Swansea 
Torfaen Counr!. Borough 

List of representative organisations 
and individuals with whom 
members of the sgcretariat have 
had informal meetings 

0 ygun isations 
.hccounts Commission for Scorland 
Association of Metropolitan Authorities 
Commission for Local Administration in England 
Commission for Local Administration in Scotland 
Convention of Scottish Local Aurhoriries (CoSL-4) 
Department of the Environment 
Local Government Management Board 
National Association of Local Councils 
The Planning Co-operative 
Ro!.al Town Planning Institute 
Scottish Office 
Town and Counrn Planning Association 
Welsh Local Government Association 

IndividuaIs 
David Beales 
(Director of Planning and Propel-0: .E&f 
Herrfordshire District Coicncil) 
Tom Caulcott 
(Forme~lv Chief Executiiie of 
Birmingham CiO* Coumd) 
Charles George QC 
(canied out 1991 inquin. iuto 
planning in London Borough of Brentl 
R W Phelps 
(Planning inspector who conducted an 
independent inquii?. into planiiiiig iJi Basqerlaic, 
District Council) 
David Pinney 
(Hon Secretan: District Planiiiizg Officer3 SocieQ, 
and Chief Planiiiiig Officer Torridge District 
Council) 
Dr I S Roxburgh 
(Planning G Em~imznient Directoi: 
Geo?ge Wmptr)* PLC) 

Local Government Seminar 
Members of the Committee and secretariat 
attended a briefing seminar on local 
government, arranged by Professor 
Michael Clarke Head of the School of 
Public Polic!, at the University of 
Birmingham o n  19 and 20 Septeniber 
1996. The panel members were as follows: 

Professor Michael Clarke 
Councillor Jane Clarke 
South Soinei-ser DistrIcr Coiiircil (LiDe?wl Dcwiocl.rrI) 
Dr C o h  Crawford 
Factilp of Lair:  ihii'ersily ofBiriiritiglxilti 
Councillor Geoffrey Gibbons 
Solihull iMetropolilati Borotcgb Coirr!cil 
(Coizsei-r fatire) 
Ti Harrisoo 
Counp Secretaq; Leicestershire Coun~i Couiicil 
Stella Manzie 
General Manage?: Redditch Borough Couiicil 
Councillor Peter Piafield 
Leadel; Hereford and Worcester Counq, Council 
(Labour) 
Professor John Stewart  
Professor of Local Gotemmelit and 
Adniinistration. L:niilem'ly of Bimzingham 
David Winchurch 
Chief Executive, Walsalf Metropolitan Borough 
Cout2cil 
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Appendiy V 

Abbreviations used in this report 
ACC 
ACSeS 
ACSCO 
ADC 
-4LA 

ALG 
*oL4 

C M G  
CCT 
CFO 
CIPF.4 
c L.4 

CoSLA 
CPFE 
DA 
DLO 
DOE 
DSO 
ICSA 
IN LO G OV 
LAS 

LAAS ' 

LGA 

LGC 
LGComm 
LGIU 
LGMB 
LGO 
MBC 

MJ 
MPO 
NPLLC 
NAO 

Association of Counry Councils 
Association of Council Secretaries and Solicitors 
.bsociation of Contracts Services Chief Officers 
Association of District Councils 
Association of Local Authorities 
Association of London Government 
.4ssociation of Metropolitan Authorities 
Comptroller and Auditor General 
Compulsory Competitive Tendering 
Chief Finance Officer 
Chartered Institute of Public Finance and Administration 
Commissioner for Local Administration - the Local Government 
Ombudsman for England 
Convention of Scottish Local Authorities 
Council for the Protection of Rural England 
District Auditor 
Direct Labour Organisation 
Department of the Environment 
Direct Service Organisation 
Institute of Chartered Secretaries and Administrators 
Institute of Local Government Studies, University of Birmingham 
Local Authorities 
Local Authoriry Associations - 
Local Government Association (an association formed by merger 
of the ACC, ADC, and AMA in 1997) 
Local Government Chronicle 
Local Government Commission 
Local Government Information Linit 
Local Government Management Board 
Local Government Ombudsman 
Metropolitan Borough Council 
Municipal Journal 
Federated Union of Managerial and Professional Officers 
National Association of Local Councils 
National Audit Office 

96 
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YCLGC 
NCVO 
NOC 
NPF 
OPP 
P.4C 
PPG 
RTPI 
SOS 

S 0 LAC E 
SLGO 
S LT 
T K P  
TUPE 
UZGA 
P I G O  

National Code of Local Government Conduct 
Kational Council for Voluntary Organisations 
No Overall Control 
National Planning Forum 
Outline Planning Permission 
Public Accounts Committee 
Planning Policy Guidance Notes 
Royal Town Planning Institute 
Standing Orders 
Societ!. of Local -4uthority Chief Executives 
Scottish Local Government Ombudsman 
Society of London Treasurers 
Town and Countn Planning 
Transfer of Undertakings (Protection of Employment) Regulations 1981 
Welsh Local Government Association 
Welsh Local Government Ombudsman 

9- 
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About the Committee 

Terms of Reference 

The then Prime Minister announced the setting up of the Committee on Standards in 
Public Life (the Nolan Committee) in the House of Commons on Tuesda!. 15 October 1994 
with the following terms of reference: 

The then Prime Minister made it clear that the remit of the Committee does not extend to 
investigating individual allegations of misconduct. The Committee on Standards in Public 
Life has been constituted as a standing hod!. with its members appointed for three !.ears. 

The Rt. Hon. The Lord Nolan 
Lord of Appeal in 0rdinai:i~ (CImirimm) 

Sir Clifford Boulton GCB 
Sir Martin Jacomb 

Professor Anthony King 
The Rt. Hon. Tom King CH MP 

The Rt. Hon. The Lord Shore of Stepney 

The Rt. Hon. 
The Lord Thomson of Monifieth KT DL 

Sir William Utting CB 
Dame Anne Warburton DCVO CMG 

Diana Warwick 

The Committee is assisted by a small secretariat: 

Alan Riddell (Secretaqp) *, Martin Le Jeune (Assistant Seci-efa~?~), 
Andrew Brewster, Vance Duhaney, Gertrude Bwona*, Steve Pares (until 7 August 1996), 

Gertrude Bwona, Sue Carr, Julie Botley, Peter Rose (Press Sect-etai~~). 

The committee was assisted by the expert advice of 
Xm Harrison, former County Secretary, Leicestershire County Council 

Eypenditul-e 
The estimared gross expenditure o f  the Committee cin this study to the end ofJune 1'99- is 6516..r3'. Thih includeh slaff L'osth, thr  cost of 

pnnring and distributing (in June 1996) +O.OOO copies of 3 paper setting out the key iswes an0 question5 rhe Comniitrer would bc- dealing wirh 

in i ts  third r r p r r  and costs ;Lw)cuted with public hearings which were held at the Rrk  Horel. Cmdiff i m  -i and i k c c m k r  19% the Hilton 
Sationd. Edinburgh. on 16 and 1- December 1996: and Wkstminsrrr Central Hall from 2 1 innuan. 199- t ( i  29 Fehruan 199-. 

9x 



14 July 1997 

To: Chief Executives 

CQSLA AGENDA ITEM No. .s*%kee,., 

Promoting Scottish Local Govrrnmrnr 

Your Ref 

Ref P/3/1 -AO’N/HT 

Dear Chief Executive 

NOLAN COMMITTEE REPORT ON STANDARDS OF CONDUCT IN LOCAL 
GOVERNMENT 

You will have recently received from Scottish Office a copy of the Nolan Committee’s report into its 
inquiry into aspects of conduct in local government. Enclosed within the report was the additional 
consultation paper published by the Nolan Committee seeking comments on the proposed new 
offence of misuse of public office. 

Scottish Office has requested your council’s comments on these matters by 3 1 October 1997. 
COSLA will of course respond collectively on behalf of all local government in Scotland and to 
assist in the preparation of COSLA’s draft response, which will be approved by the Strategy Forum 
at its meeting on 24 October, I should be gratefbl to receive your council’s comments on both 
papers by Friday 10 October. 

Yours sincerely 

Dougl P s Sinclair 
Chief Executive 

WHEN CALLING PLEASE ASK FOR: Andy O’Neill(Ol3 1 474 9206) andy@cosla.demon.co.uk 

Convention of Scom’sh Loul Authorities 

Rovbery H o w  9 Haymarkct Temcc Edinburgh EH12 5 x 2  
Telephone 0131 474 9200 F a  0131 474 9292 

DX No. ED407 Edinburgh 


