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Introduction 

At the meeting of the Policy and Resources Committee held on 2 September 1997 and at the Council 
meeting on 18 September 1997 consideration was given to a report on representations which the 
Council might make in response to the Nolan Committee Report on Standards of Conduct in Local 
Government. The Council approved the terms of the proposed response and comment to the 
Scottish Office. 

The Council also authorised that a copy of this Council’s representations be sent to COSLA who 
were engaged in preparing a response on behalf of local authorities in Scotland generally. 

COSLA Response 

Attached is copy of a letter dated 10 November from COSLA with which is enclosed a copy of the 
Convention’s response to the Scottish Office to the Nolan Committee Report and recommendations. 

The Convention’s response has obviously drawn on representations made by councils in Scotland. 
It is clear that included amongst these representations, on which the COSLA response is based, are 
the comments made by this Council. 

There is no indication as yet as to the timescale for the Government’s response to the wide ranging 
consultation which it initiated following receipt of the Nolan Report nor is there any indication of a 
programme for legislative change. 

Recommendation 

The Committee is invited to note the terms of the Convention’s response. 

Enc 

NOLAN.PR 



10 November 1997 

To: Chief Executives 

CQSLA 
Pramotang Scottish Local Government 

Your Ref 

Our Ref P/3/1 -AO’N/IS 

Dear Chief Executive 

NOLAN COMMITTEE REPORT ON STANDARDS OF CONDUCT IN LOCAL 
GOVERMVIENT 

Please find enclosed for your attention a copy of COSLA’s response to the report of the Nolan 
Committee into aspects of conduct in local government. 

Yours sincerely 

Andy O’Neill 
Policy Of€icer 

Enc 

WHEN CALLING PLEASE ASK FOR: Andy Oweill (013 1 474 9206) andy@cosla.dernon.co.uk 

Convention of Scottish Louf Authorities 

Rosebery House 9 Haymarket Temcc Edinburgh EH12 5)(2 
Telephone 0131 47492W Fax 0131 4749292 

DX No. Ewo7 Edinburgh 



4 CQSLA 
Promoting Scuttirb Local Gwrrmnen; 

STANDARDS OF CONDUCT IN LOCAL GOVERNMENT: 
THIRD REPORT OF THE COMMITTEE ON STANDARDS IN PUBLIC LIFE 
RESPONSE BY THE CONVENTION OF SCOTTISH LOCAL AUTHORITIES 

General 

The Convention welcomes the fact that the NoIan Committee gives local government a good bill of 
health - “Despite instances of corruption and misbehaviour, the vast majority of councillors and 
officers observe high standards of conduct. The number of people who have used their position in 
local government for their own ends is small compared with the vast majority who genuinely wish to 
serve their community.” Nolan’s analysis of the root problem of the lack of ownership over the 
issue of conduct within local government is well made. Local government is more constrained by 
rules governing conduct than any other part of the public sector. Despite this profbsion of rules a 
lack of clarity over standards of conduct persists and in some cases has grown. Nolan rightly 
attributes this to the fact that responsibility for the maintenance of standards has moved away from 
local government; Nolan wishes to put the council and the councillor back at centre stage. A 
recurring theme of all three Nolan reports has been that the basis of any system of good governance 
must be for the primary responsibility to be given to those in charge of the organisation itselfl with 
appropriate safeguards by way of external scrutiny and appeal mechanisms to enable actions to be 
taken if and when internal mechanisms prove insufficient. A mixture of internal self-regulation, as 
far as possible (ownership), coupled with external validation (to ensure probity and public 
confidence) is proposed by the Committee and this approach is supported by COSLA 

Recommendations 

RI Local authorities should resxamine their working methods to iakntrfi dxincentiues which 
bar particular groupsfi.orn serving as councillors and where possible, remove them. They should 
seek the co-operation of local employers to overcome the obstacles faced by their employees who 
wish to serve. 

Response: 
of women, ethnic and black minorities, young people and the business community. Changing 
working methods wilI help but more needs to be done. Nolan suggests that councils should seek 
the co-operation of local employers to overcome the obstacles faced by their employees who wish 
to serve. The Report also makes the point about a lack of willingness of some employers to allow 
employees time off for council business. Locai government depends critically on the quality of its 
elected members. Ifthat objective is to be s m e d  impediments to those who wish to become 
councillors should be removed as far as possible. Ideally, that should be achieved through a non- 
statutory route but consideration should also be given to some form of citizenship legislation which 
would require employers to give employees time off to serve in local government. 

This recommendation is supported. Local govement is under-represented in terms 

NA4441JB.WC 12 
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R2 The present National Code of Local Government Conduct should be replaced by a 
statement of the ‘General Principles of Conduct for Local Councillors’. Xhis should be a Great 
Britain document, issued by the Secretaries of State for the Environment, for Scotland, and for 
Wakes, and approved by affirmative resolution of both Houses of Parliament. 

ResDonse: 
However, there may well be a case for the general principles of conduct for local councillors to be 
extended to apply to all those who hold public office. This would reflect the seven principles of 
public life which are applicable to all holders of public office; in addition it would mirror the 
concept, developed by Nolan, of the misuse of public office which is intended would apply to the 
holders of all public office. It seems logical that if there is to be a common sanction there should 
aiso be a common Code. 

This follows COSLA’s evidence to the NoIan Committee and is supported. 

The suggestion is also made that this should be a Great Britain document. Clearly that will depend 
on the Government’s timetable to implement Nolan. Given, however, the prospect of a Scottish 
Parliament with a responsibility for local government the “ownership” of the Code would be more 
meaningib1 if it was adopted by the Parliament - albeit on the basis that the principles of conduct 
should be consistent throughout the United Kingdom. Indeed, given the responsibility which the 
Parliament will have for local government in Scotland, consideration needs to be given as to which 
of Nolan’s recommendations - paxticuIarIy those where practical issues concerning the mechanisms 
for implementation need to be considered - might be better remitted to the new Parliament to 
consider and take forward. 

R3 
Councillors ‘prepared by the local government associations and ombudsmen, provided that any 
Mbdel Code which is approved incorporates and reflects the ‘General Principles’. 

The Secretaries of State should take powers to approve ‘Mdel Codes of Conduct for Local 

Response: This is supported. 

R-f Each local authority should be required to adopt a local code of conduct which 
incorporates and reflects the ‘General Principles ’ and achieves at least the same effect m the 
approved m d l  code. 

ResDonse: This is in line with Nolan’s concept of ownership of the issue of conduct at the local 
level. COSLA, in its evidence, argued for local ownership of the code at the level of the individual 
council. Indeed, a similar approach is being proposed by the Convention in relation to the proposed 
Code of Conduct for Council Employees on the basis of setting out a National Code of Conduct for 
Employees and requiring all councils to develop a local code, appropriate to their local 
circumstances, but which has the Same impact as the National Code; the standards of conduct in the 
local code must be at least as stringent as the standards in the National Code. 

A case can be made, however - and has been made by a number of councils - that greater public 
confidence would be deIivered ifall councils were required to follow the National Code. The 
argument can be made that ownership of the code could be achieved through councils’ involvement 
in its development and adoption by COSLA There could still be a requirement on each council to 
formally adopt the model code. 
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The key issue is to determine to what extent there is a need for variation at the level of the 
individual council. Nolan makes the comment "The model codes would supplement a general 
principle that councillors should avoid accepting gifts and hospitality that might reasonably be 
thought to influence your judgement by, for example, specifjlng that @fits and hospitality above a 
certain level should not be accepted and that anything accepted while on council business should be 
cleared in some form. The authorities' local code could not introduce rules which were less 
stringent than those of the model code. It could, however, include additional rules or advice to 
reflect local circumstances. An authority might require all slffs and hospitality to be rehsed or to 
register acceptance in a particular form or the local code might include examples of hospitality 
which has caused criticism in the past and should never be accepted". The difficulty with this is one 
of public understanding. If'Council A says that all g f t s  and hospitality are refused and yet the 
neighbouring council, Council B, has a less stringent rule, the obvious danger is that the public are 
confused and bewildered and the media will undoubtedly target Council B! Consistency may well 
be both in the public's interest and for the protection of councillors. On balance, COSLA believes 
that the importance of public confidence in the consistency of standards of conduct across councils 
is of greater importance than local discretion. Each council should be required to adopt the model 
code, prepared by COSLA and approved by the Secretary of State. 

R5 
they had red,  understood and would observe their local code. 

Every new councillor, and every councillor on re-election, should be required to state that 

Response: This is supported. 

R6 
authority that it should make changes in its local code or standing orders if he or she comiakrs 
that it does not achieve at least the same efJect as the m d l  c d .  rfthe local authority does not 
comply, the Secretary of State should be able to refer the code to the relevant Local Government 
Tribunal (see R24), which wouid have the power to order changes. 

The appropriate Secretary of Srcrte should be able to make a formal request to a local 

ResDonse: 
requirement for the invoIvement of the Secretary of State since he would have approved the model 
code developed by COSLA Nor would there be any requirement for the involvement of a Local 
Government Tribunal. 

This is not supported. Ifthe concept of the local code is deleted there will be no 

R7 
recommend changes to a l m I  authority 's CO&, and if necessary refer the matter to the relevant 
Local Government Tribunal for afinar decision. 

n e  Commissioner for Local Administration (the local ombudsman) should be able to 

Resuonse: 
Ombudsman - or, for that matter, an individual council - would be f?ee to draw to COSLA's 
attention any aspect of the model code which might require review. 

The same comment would apply as in the case of Recommendation 6. However, the 
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R8 
their pecuniary interests: those non-pecuniq interests which relate closely to the activities of the 
council and associated bodies, or which members of the public might reasonably think could 
influence a couricillor ’s judgement: and pecuniary interests of close family members and people 
living in the m e  household as the cowicillor. 

Every council should have to maintain a piblic register of councillors ’ interests, listing 

Resoonse: 
to hlfil their role for which they are elected is crucial. The issues are not straightforward but the 
report’s analysis of the need to distinguish between public and private interests and the proposed 
test of a “real danger of bias” should be welcomed by COSLA. It is important that national 
guidance in the clearest possible terms should be provided. Clarification is also needed as to 
whether other statutory controls over members’ participation and voting is to be effective, for 
example, the provision whereby members are prohibited fiom participating in decisions affecting the 
level of council tax ifthey are in arrears of payment of the council tax. 

This is supported. The balance between ensuring propriety and enabling councillors 

R9 It should no longer be a criminal offence to fail to register apenrriiary interest. 

Resoonse: This is supported. 

RIO Unless they have a dispensation, councillors who have a direct pecuniary interest in a 
matter under consideration shouldhave to &Clare that interest, with&awfrom the meeting or 
discussion, and take no jurther part in the business in question. 

Resoonse: This is supported. 

RI1 
members of the public could reasonably think could influence their actions, Jpeeches or votes. 

Councillors should have to aleclare any interest which is not of apecuniary kid, and which 

Resoonse: 
their opportunity to both participate in discussion - to the benefit of the Council - as well as to vote. 

This is supported. Councillors can have public interests but that should not limit 

RI2 Unless they have a diJpensation, councillors should withrizawfrom consideration of 
matters where they have an interest whose existence creates a real danger of bias, that is where 
they or their close family are likely to be Hected more than the general@ of those Hected by the 
decision in question. 

Resoonse: 
language. 

This is supported but it would be helpful ifthe concept could be expressed in simpler 

RI3 
repealed and be replaced by a provision giving ef/ect to the common law principles set out above. 

All the existingprimary legislation on conflicts of interest in localgovernment should be 

Resoonse: 
statutory restrictions on members - decisions concerning the level of council tax - the prohibition of 
a member fiom decisions in the docation of council housing if the house is in hisher ward or the 
applicant is a resident of hidher ward. 

This is supported but, as stated earlier, there is a need for clarification of other 
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RI4 
regsters of interests, to setting out the framework of interests which must be included in those 
regsters, and to requiring coiiricils to have rules covering declaration, withdrawal, and 
disciplir m y  procedures. 

Regulations tinder >he statute should be confined to requiring councils to have public 

Resoonse: 
for statute to set out the rules covering the declaration, withdrawal and disciplinary procedures 
rather than such a fundamental issue being left to the discretion of individual councils to develop. 
Again, there is an issue of public confidence and the need for consistency of approach. (Indeed, the 
Committee’s language underlines this point; Recommendation 10 refers to a councillor 
“withdrawing fiom the meeting”; Recommendation 12 refers to a councillor “withdrawing from 
consideration of matters”.) 

This recommendation is supported subject to qualification that it should be a matter 

RI5 Councils should set up a Stana2rd.v Committee, .composed of senior councillors, which 
should have the power to examine allegations of misconduct by councillors und to recommend 
disciplinary action to the full council, including the punishment of an indvirhral councillor. 

RI6 
Stanhds  Committee should be held as soon as possible after the Stanabds Committee has 
reported 

A meeting of the full council (open to the public andpres) to consider a report of the 

RI 7 
a member whose interests it considers are such as to create a real ctmger of bias, and to 
recommend disciplinary action against members who breach the council ‘s code. 

n e  Stan&c& Committee should h e  powers to propose the withhwalfrom decisions of 

Resoonse: It is important to keep the concept of the Standards Committee in context. Its remit 
will be constrained in that a number of aspects of conduct are already dealt with by other 
mechanisms andor agencies, eg the Controller of Audit and the Ombudsman. The principle behind 
what Noian is trying to achieve is commendable - councils have the responsibility for multi-million 
pound budgets; should they not also be trusted to regulate their conduct? Local authorities should 
have much greater, more direct responsibility for monitoring and enforcing standards than they 
currently have. The idea of the Standards Committee mirrors Nolan’s suggestion of the local code 
of conduct since many of the matters which are IikeIy to be considered by the Standards Committee 
will be about alleged breaches of the local code and thus local investigation and adjudication is 
correct in these circumstances. COSLA’s concern is not with the principle but with the 
practicality of the proposed solution. The following difficulties can be envisaged: 

Wd some councillors not have diiliculty in accepting judgements on their conduct made 
internally within the council? 

Wd there not be particular problems in small councils because the degree of knowledge of 
councillors of each other? 

Can the perception of public confidence be delivered in the context of a Standards 
Committee either in a hung council or in a council dominated by a single political party? 

Notwithstanding Nolan’s proposal that there should be the co-option of outside members to 
the Standards Committee, given that the Standards Committee is only a recommending body 
will public confidence be maintained ifthe recommendation of the Standards Committee is 
capable of being overturned by the council? 
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( 5 )  There is the prosp&t that senior officers of the council could be placed in an invidious 
position - for example, presenting the case to support an allegation of misconduct or giving 
evidence to the Standards Committee, particularly in the case of a council which is politically 
hung. 9 

All this points to the case for a considerable independent element to be contained within the 
process. One possibility would be to require a council to appoint an independent Investigating 
Officer, drawn fiom a list maintained by COSLA The independent Investigating Officer’s report 
would require to be considered by the Standards Committee and would require to be published. 
Final decision-making would lie with the Standards Committee, thus retaining ownership with the 
council. The separation of investigation from adjudication would help inspire greater public 
confidence in the transparency of the process. An alternative might be the establishment of a single 
National Standards Committee for all Scottish councils, operated by COSLA. The principle of 
national scrutiny is long-established in Scottish local government through the operations of the 
national appeals mechanisms for local government employees in Scotland. 

Similarly, the Report’s suggestion that it is not right to be prescriptive as to how the Standards 
Committee should operate is also questioned.. The process needs to be transparent and consistent if 
it is to command public confidence. That does not necessarily point to statutory regulation. It 
should be possible for local government collectively to agree a set of common standards and 
processes by which the Standards Committee would operate. 

RI8 
guidance about conjlicts of interest. 

ne Commissioner for Local Administration in England should cease to issue general 

Resoonse: This does not apply in Scotland. 

RI9 
either on the LGMB model or a locaIIy&@ed version) incorporating rules for the regstration 
and declaration of interests by officers similar to those we recommend for councillors. 

Every local authorig should be required to draw up a code of conduct for officers (based 

Resoonse: 
Local Government. This will be distributed to its member councils asking them to develop their 
own Code based on the National Code. 

COSLA has now approved a National Code of Conduct for Employees in Scottish 

R20 
rei’ations between members and officers. 

Every local authoriv should have its own written statement or protocol, governing 

Resoonse: 
by the draft National Code of Conduct which deals with the issue of access by political groups to 
the advice of officers. This could form the basis for a protocol for member/officer relations 
covering, for example, support services to members in party groups, members’ access to 
information and to council documents, correspondence between members and officers and the 
officer/chairperson relationship. This recommendation is supported. 

A protocol governing relations between members and officers is, in part, addressed 
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Rtl 
oflcer should be reviewed by the Department of the Environment (mtd the Scottish and Welsh 
Oflces) to determine whether they are workable and eflective. 

The statutory powers of the head of paid service, monitoring oflcer, and chieffinancial 

ResDonse: 
The legislation is not well drafted and would, in fact, be unworkable if strictly interpreted. The 
statutory powers of chief executive and monitoring officer have been very seldom used and it is 
right for the powers to be reviewed to determine whether they are necessary, particularly in contrast 
to the normal reporting mechanisms and advice fiom chief officers which are well established. 

This is supported. The problem is that working practice does not reflect legislation. 

R22 The protection alreac+ available to chief executives who are threatened with disciplinary 
action should be extended to the council’s monitoring CMJ chieffinancial oflcers, subject to the 
findings of the review proposed in R21. . .  

ResDonse: 
finance officer flows fiom his recognition that these will be the very officers who will be presenting 
cases to the Standards Committee but the recommendation is premature. It would be more 
appropriate to undertake research into the extent of the current use of protection for chief 
executives as well as the review mentioned in relation to the preceding recommendation. (The 
protection referred to in this recommendation exists in England and Wales but not in Scotland, 
although the JNC Conditions of Service require councils to appoint an independent person as part 
of the disciplinary procedure for chief executives.) 

This is not supported. Nolan’s concept of protecting the monitoring officer and 

R23 
up to three months, as well as the imposition of lesser penalties. 

The Standards Committee should be able to recommend the suqension of councillors for 

ResDonse: This is supported, with the caveat that there is concern about the proposal that ifa 
council declines to lift its suspension after three months then “the councillor should be deemed to 
have resigned and a by-election should be held”. This requires reconsideration in order to ensure 
there is a M y  statutory fiamework for such a mechanism which is practical and credible. 

E-# 
power to hear appealsfiom councillors who have been subject to a penaIty imposed by a council; 
and to require an authority toealter ifs CO& of Conduct, stcarrfing orhrs, and other procedures 
when necessary. 

There should be Local Government Tribunals in fig/& Scotland and Wales with the 

ResDonse: 
and this recommendation is supported. Nolan’s suggestion that the secretariat should not be part of 
central government is one which COSLA would endorse in terms of the ownership of responsibility 
for conduct which runs throughout the report. There is a case for COSLA acting as the secretariat 
on the same lines as it acts in relation to the national appeals mechanism for local government 
employees. 

If Standards C o ~ t t e e s  are to be established then there must be a right of appeal 
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R25 The Local Government Tribunals should hear appeals fi-om councillors against 
disciplinary action by their councils following a recommendLltion of the Standards Committee; 
and should have the power to disqrialifi councillors from office. 

Response: 
between the work of the Standards Committee and complaints which might be considered by the 
ombudsman. Nolan suggests that there should be an officer’s report annually in the operation of the 
council’s own complaints system and that this might be overseen by the Standards Committee. 
However, this is to misunderstand the subject matter of most of the complaints which councils 
receive. The vast majority of complaints are about sewices and very few complaints involve 
questions of probity or conduct on the part of either members or officers. The council’s complaints 
system must be seen as a separate and distinct process from issues governing the conduct of 
councillors. COSLA’s Code of Openness calls on councils to regularly monitor and publish 
numbers, outcomes and trends in complaints. 

This is supported. However, the report makes the suggestion that there is a link 

R26 
concerns to be raised confidentially inside and, ifnecessary, outsiak the organisation n e  
Stanhak Committee might well provide an internal destination for such complaints. 

Every local authority should institute a procedure for whistleblowing, which would enable 

Response: 
whistleblowing by elected members would be a matter for the Standards Committee. Whilst the 
Standards Committee is an appropriate destination for complaints by councillors, given that 
whistleblowing in relation to officers is essentially a matter of good management practice, the 
proposal seems somewhat heavy handed. The National Code of Conduct for Scottish Local 
Government Employees addresses the issue of whistleblowing for employees. 

This is not supported. Nofan regards whistleblowing as an officer issue; 

R 27 Surcharge should e abolished and, p e d n g  the introhction of a new statutoT offence of 
misuse of public office (R28), replaced with a procedure in which the auditor applies to the courts 
for a ruling, and the court has the power to order compensation &or impose cfisqualification 
porn oflce. 

R28 
ofice, which would apply to all holders of public ofice. 

Subject to firther consultation, there should be a new st4hrtory ofence of misuse of public 

Resoonse: 
proposed replacement need to be set against the existing system. 

These recommendations need to be taken together because the implications of the 

In its written evidence to the Nolan Committee COSLA said: 

“The case against surcharge was underlined by the Widdicombe Committee which stated ‘if 
surcharge did not already exist we doubt whether it would occur to anyone today to recommend its 
introduction’. Nor is there a level playing field across public bodies. Councillors and officers face 
penalties significantly more severe than those faced by those appointed to or as officers of appointed 
public bodies but the duty of stewardship of public h d s  is equally relevant. These same principles 
should, in COSLA’s view, apply to members and officers of appointed public bodies. 

“The issue of surcharge, however, needs to be seen in context and kept in perspective. It is 
accepted that there must be sanction where an individual breaches the trust involved in being a 
councillor or an officer due to unlawful action or 
in 21 years the Accounts Commission has only made seven recommendations to the Secretary of 

misconduct. But surcharge cases are rare; 



9 c 

State and action has only been taken by the Secretary of State on two occasions. Moreover, the 
system in Scotland has a number of advantages over the system in England. No one individual is 
prosecutor, judge and jury. There is also the additional flexibility in that the Secretary of State for 
Scotland has discretion to determine the precise amount which an individual should be required to 
pay (he is bound to take account of the ability of the individual to pay) or, indeed, whether or not to 
make an order in the first place.” 

The strength of feeling amongst councillors and officers in local government about surcharge is self- 
evident - there is an obvious inequity of a penalty applying only to one part of the public sector. 
But there is also an argument about ‘better the devil you know’ - the deficiencies which Nolan 
attributes to the process in England in Wales are much less marked under the Scottish system where 
the roles of the auditor, the Controller of Audit, the Commission, the Court of Session and the 
Secretary of State are clearly delineated and well understood. The threat of sanction, rather than its 
reality, has been an effective deterrent. 

The introduction of a new statutory offence of misuse of public office, across all public bodies, is 
attractive in that it introduces a common sanction. But it is worth remembering that criminal 
sanctions already apply to wrongfid activity in public bodies in relation to theft, fhud and 
corruption. The new proposal goes further, it is intended that legislation will be formulated to 
tackle misuse of public office which does not entail theft, fraud or corruption. The offence might 
occur, for example, where unlawfiii expenditure has been incurred or where expenditure has been 
incurred as a result of wilful misconduct. There must be some concern that the criminal law rather 
than the civil courts is to apply in these circumstances since these acts may not involve dishonesty. 
Moreover? there is every likelihood that any individual councillor or officer will be more reluctant to 
co-operate with an investigation process where there is a new possibility of a criminal charge 
involved. The prospect must be of an increasingly litigious environment in local government which 
will run counter to the checks and balances of the present system and will discourage the use of 
existing processes such as the Public Interest Report by the Controller of Audit. 

The requirement for sanctions to deal with unlawfid actions or wilful misconduct is self-evident and 
supported without any reservation by COSLA but the potential disadvantages of the proposed 
replacement for surcharge - the offence of misuse of public office - need to be further considered to 
see whether these disadvantages can be effectively addressed and overcome. 

R29 
replaced with a system of formal warning notices. 

R e  District Auditor’s ‘stop ‘power in England and Wales should be discontinued and 

Resoonse: Relates only to England and Wales. 

R30 
abuse of the process. 

n e  right of a local elector to chailenge an author@ ‘s accounts should be recast to avoid 

Resoonse: 
and Wales). There is a requirement on the auditor to hear any objector. 

This problem does not arise in Scotland (the rules are, again, different to England 
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R3 I 
the local authority have access to a.proper& publicised complaints system. , 

Local authorities should enstire that people who receive services through a contractor to 

ResDonse: This is supported. This is in line with COSLA’s Code of Openness where it states 
that councils should consider applying the five principles of openness including the requirement for 
an effective complaints procedure to any companies, trusts or organisations in which the Council 
has an interest. 

R32 
whistleblowing procedures. 

StHof contracting organisations should have access to the local authority’s 

Resoonse: 
whistleblowing arrangements in place, contractors who provide services on behalf of councils 
should have incorporated within their contract with the council a right for their stag to have access 
to the local authority’s whistleblowing procedures. The principle of any employee being able to 
access a whistleblowing procedure is a wholly reasonable one. But Nolan’s solution would be 
difEcult to implement in practice and would create expectations on councils which they may not be 
able to deliver. Employees of a contractor are not employees of the council and the council’s 
responsibilities are therefore limited. It would be more appropriate to suggest that a council should 
require a contractor to have in place a whistleblowing procedure which the employees of the 
contractor could make use of 

This is not supported. Nolan’s thinking is that since councils should have * 

R33 
private sector, should consider the introduction of restrictive covenants or stipulations in the 
contracting process, to avoid conflicts of interest. 

Local authorities, which are concerned about conflicts of interest when stqf/move to the 

ResDonse: 
to enforce. Further study is required. 

The recommendation is supported in principle but restrictive covenants are difficult 

R34 
in the planning system, either before serving on the committee, or as soon as possible @er 
appointment to the committee. 

All members of an auihonty 3 planning committee (or equivalent) should receive training 

Response: 
Government where training should be provided for councillors where they have an obligation about 
their responsibilities in making decisions of a legal nature in relation to planning. However, the 
same logic applies to other quasi judicial decisions, eg licensing. In order to avoid duplication, and 
to achieve some consistency, consideration might be given to a national hmework for training, 
perhaps devised by and through COSLA It would also make sense, given that a number of 
planning decisions are made by the M Council, for the training requirement to be extended to all 
elected members. 

This is supported. This k in h e  with COSLA’s Code of Openness in Local 

R35 
practice, and aabpt their procedures ifnecesxuy, setting them out in a code accessible to 
councillors, 

Planning committees should consiakr whether their procedures are in accorhce with best 

and members of the public. 

Response: Again, this is supported but there is a danger of concentrating on the planning system 
to the exclusion of other decision-making processes which can signtficantly affect property and asset 
values, eg decisions made by licensing board. Any code should encompass not only planning but 
other local government functions where decisions can have a similar effect. 
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R36 
whether present Iegslatiotl on planning obligations is suflciently tightly worded to prevent 
planning pennissions from being bought and sold n e  Departments should contime to reduce the 
time taken for planning appeals to be manged and should set demanding targets to that end 

n e  Department ofthe Envirortment (and the Scottish and Welsh Offices) should consider 

ResDonse: 
regrettable in that it conveys the impression that planning permissions are “bought and sold”. Nolan 
presents no evidence to support that conclusion. Planning gain is a legitimate action which brings 
benefits to the community as a whole and not individuals. It should not be unjustly criticised as it is 
an appropriate solution in certain circumstances. Nolan accepts this when expressing the view that 
“the community is quite entitled to seek a contribution fiom the developer to offset such costs”. 
Given, however, the sensitivity surrounding planning gain it would not be appropriate for COSLA 
to object to Nolan’s recommendation. 

This recommendation is supported. The wording, however, used by Nolan is 

R37 
subject to discussion by members of the authority a d  the public. They should not restrict access 
to supporting documents except where justified by the requirements of commercial confidentiality, 
which should be interpreted m o w & .  

Local authorities should adopt rules on openness that allow planning agreements to be 

Response: Again, this accords with COSLA’s Code of Openness and is supported. 

R38 The Government should require authorities to notb the appropriate Secretary of State of 
all planning applications in which they have an interest, either in the development or in the land 
either where the proposed development is contrcay to the local plan, or has given rise to a level of 
objections regarded by the appropriute Secretary of State as substantial. 

Resoonse: It is important that planning applications in which pIanning authorities have an 
interest are seen to be given fill scrutiny. Transparency is important and the recommendation 
should be supported. 

R39 n e  Government should be more ready to use i& powers to call in all major planning 
qplicatiom handled by an authority where, over aperiod of time, there is substantial public 
concern about that authority ’s decision-mabing procedures. 

ResDonse: 
embark on such an extreme c o m e  of action should only be taken following an investigation which 
substantiates serious concerns over the council’s decision-making procedures. 

The test must be the level of public concern. The decision by any government to 


