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1. 

1 .I 

2. 

2.1 

2.2 

2.3 

Purpose of Report 

The report advises the Committee of the issue, by the Scottish Executive, of a 
consultation paper entitled “Education Appeal Committees: Proposals for Reform” and 
submits, for consideration, a draft response. 

Background 

The education appeal system is governed by the Education (Scotland) Act 1980 and by 
regulations made under that Act. Those provisions require local authorities to establish 
independent Education Appeal Committees to review school admission and exclusion 
decisions. Those Committees are independent tribunals and are not formal Committees 
of the Council - and, as a reflection of the independence of those Committees, there are 
prescriptive provisions regarding their composition and chairing. 

As independent tribunals, Education Appeal Committees fall within the remit of the 
Scottish Committee of the Council on Tribunals. In 2000 the Scottish Committee of the 
Council on Tribunals issued a report which was, in a number of respects, critical of 
Education Appeal Committees. Following receipt of that report, the Scottish Executive, in 
2004, commissioned research to carry out interviews with parents whose appeals had 
been heard by Education Appeal Committees. The key findings of that research were that 

. there is a “serious imbalance of power” between the local authority and parents; 

existing panel membership is seen to be under implicit pressure to be more 
sympathetic towards the arguments of schools, which often form part of the local 
authority’s case; 

guidance should be produced on procedures at the hearing; 

panel members should be trained; 

the composition of the panel should be changed; 

parents should be provided with better information. 

. . . 
and . 
Following receipt of that report the Scottish Executive have embarked on a consultation 
seeking views on Education Appeal Committees and possible ways of improving them. A 
copy of the consultation document has been deposited in the Members’ Library. 
Contributions to the consultation, in the form of responses to set questions, are invited by 
16 February. 
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3. 

3.1 

3.2 

3.3 

3.4 

Considerations 

While the findings of the research commissioned by the Scottish Executive are of concern, 
it requires to be borne in mind that the researchers were commissioned to carry out 
interviews only with parents whose appeals had been heard by an Education Appeal 
Committee. Appellants are, however, only one of the parties having an interest in the 
education appeal system. There is, accordingly, a danger that the research has been 
unable to provide a balanced view - which would require to take account, also, of the 
perception of schools, school managers, teaching staff and the education authority. 

It is to be noted, also, that while the report issued by the Scottish Committee of the 
Council on Tribunals raised concerns on a Scotland-wide basis, this does not reflect the 
position throughout Scotland: the Council receives reports from the Scottish Committee of 
the Council on Tribunals following attendance at Education Appeal Committee hearings - 
and those reports have not, in any way, identified serious concerns with the operation of 
Education Appeal Committees in North Lanarkshire. Indeed, reports have been 
gratifyingly complimentary about the organisation and conduct of appeal hearings in North 
Lanarkshire. 

The consultation, while wide-ranging, does focus on the perception of independence of 
Education Appeal Committees - and, in particular, on the participation of councillors. 
Thus the questions posed include the following: 

Question 11: Do you agree with our proposals to recommend that Education Appeal 
Committee panels do not include a majority of councillors or people who 
advise the authority on education matters? 

Question 12 Should the rules on who can sit on an Education Appeal Committee panel 
bechanged? 

Question 16: Given the findings of the research and the Scottish Committee’s report, 
we would welcome views on whether Education Appeal Committees are 
still an appropriate means of hearing appeals relating to placing requests 
and exclusions. Do you think there is another, and better, way of dealing 
with appeals? If so, what is it? Are there any other existing bodies which 
could possibly hear these appeals? 

Question 17: Should we establish new bodies to hear appeals against placing requests 
and exclusion decisions? If so, who should sit on these bodies and how 
should they work? 

Current statutory requirements provide that membership of Appeal Committees can be 
drawn from 

. . members of the Council or of the Education Committee; 

other people drawn from the following groups: 
- parents with children of school age; 
- people with experience in education; 
- people who know about the educational conditions in the authority area. 

It is also provided that councillors and members of the Education Committee cannot 
outnumber by more than one other members of an Appeal Committee - and that the Chair 
of an Appeal Committee cannot be a member of the Education Committee. 
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3.5 Given the existing provisions, it is considered that there is a guarantee of the 
independence of Education Appeal Committees, and it is recommended that the response 
by the Council should reflect this. 

4. Proposed Response 

4.1 Attached, as the appendix to this report, is a list of the questions posed by the 
consultation together with, for consideration, draft response. 

5. Recommend at ion 

5.1 It is recommended that the Committee 

(a) note the consultation by the Scottish Executive on Education Appeal Committees: 

and 

(b) give consideration to the draft response detailed in the appendix to this report. 

Proposals for Reform 

ector of Administration 

Members seeking further information on the contents of this report are asked to contact John Fleming, Head 
of Central Services on Extension 2228. / 
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APPENDIX 

Question 1: Do you agree that a leaflet, with basic information for parents on the following 
topics, should be produced? 

. . . rules on submitting evidence; . 
how an appeal hearing is conducted; 
who will attend a hearing, and their roles; 

possible sources of help and advice for appellants. 

Are there any other topics that should also be included in the leaflet? 

Proposed Response 

This question arises from the suggestion that the Scottish Executive might provide, on a national 
basis, either a leaflet for information of participants or basic information to be customised by each 
local authority for the production of such a leaflet. 

North Lanarkshire Council currently produces an appeals information leaflet and, while this 
appears to be generally well received and appreciated by appellants, any suggestions for 
improvement would be welcomed. As, however, it appears that there is no uniform practice 
throughout Scotland, it is considered that there is merit in a nationally standardised provision of 
information about the Appeals Committee system. 

As regards additional information it is considered that detailed information on the remit of the 
Appeal Committees should be provided; that for exclusion appeals the leaflet requires to make 
clear that the role of the Committee is to determine whether the school acted lawfully in the 
decision to exclude rather than investigating the school’s method of dealing with the incident; and 
for placing request appeals, general guidance could include provision of information as to how 
many places were granted in individual schools and the criteria used. 

Question 2: Who should produce such an information leaflet? The Scottish Executive, 
local authorities or some other body? 

Proposed Response 

If standardisation throughout Scotland is considered to be desirable, this could best be achieved by 
a leaflet being produced by the Scottish Executive. 

Question 3: Rather than producing an information leaflet, should the Scottish Executive set 
out what information local authorities should provide to those appealing? 

Proposed Response 

As indicated above, it is considered preferable in terms of consistency and efficient use of 
resources that the Scottish Executive produce a leaflet. 
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Question 4: Do you think that any additional sources of advice and support for appellants 
should be provided? If so, what sort of advice and support should be provided and by 
whom? 

Proposed Response 

It may be that the Scottish Executive would give consideration to the production of a video or DVD 
of an appeal hearing with a view to either making that available to local authorities or making 
reference in the guidance leaflet to its availability from the Scottish Executive. 

It does, however, require to be acknowledged that, currently, the Clerk to the Appeal Committee is 
in prior contact with appellants and is an extremely valuable source of advice and information. 

Question 5: Do you support the use of pre-hearing meetings? If so, what should the 
purpose of such meetings be, and how should they work? 

Proposed Response 

There can, frequently, be merit in the Clerk meeting with the appellant prior to the hearing to 
explain procedures, the remit of the Committee etc - and from the experience of North Lanarkshire 
Council, such meetings can be extremely useful. 

There is greater difficulty in seeing the merits of a pre-hearing meeting with an independent person 
working to bring about an equitable solution. In the case of exclusion appeals, matters have 
reached appeal stage only after investigation and consideration of issues at school level - and 
given the nature of exclusion there is merit in early hearings. Having regard to the independent 
status of the Appeal Committee, it is not considered that a pre-hearing meeting is likely to serve 
any purpose which could not be achieved by the hearing itself - and, as the consultation document 
appreciates, there is a real danger that such a pre-meeting will extend the timescale and be seen 
as an additional hurdle to be cleared by the appellant before the Appeal Committee hearing. 

Question 6: Do agree with our proposal to issue guidance for local authorities on 
arrangements surrounding Education Appeal Committees? Do you agree with the 
proposed areas for the guidance to cover? Are there any other topics that you think should 
be included in the guidance? 

Proposed ResDonse 

It is noted that the background to this question is a conclusion that appellants find the atmosphere 
at appeal hearings to be overly formal and intimidating - and it is noted that the guidance is likely 
to cover such areas as informality of the hearing avoiding a quasi judicial approach, procedures, 
holding appeals at times that suit appellants, venues, numbers and types of representation, room 
layout and communication before and after an appeal. 

It is considered that general guidance could be an additional resource for officers and members of 
the Appeal Committee system - who are, of course, committed to provision of a high quality 
service for all of those who have recourse to the appeal system. Prior to issue, however, there 
should be wide consultation on the content of the guidance. For example a degree of formality is 
required to ensure that appeal hearings comply with the requirements of natural justice - and, 
while, of course, every attempt is made to hold appeals at times convenient for appellants, the 
constraints of the system would not make possible to guarantee the convening of a committee at a 
time stipulated by an appellant. 
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Question 7: Is there anything in particular that authorities should put in place to ensure 
that all those who appeal to Education Appeal Committees have a fair hearing? For 
example, what provision should the guidance recommend in relation to sign language, 
interpretation , etc? 

Proposed Response 

North Lanarkshire Council’s leaflet highlights the importance of advising the Clerk, in advance, of 
any special requirements - and, as Appeal Committees are clerked by Council employees, the 
Council’s equality policies are fully applied. It is considered likely that this is a situation which will 
pertain in all local authorities in Scotland - and, thus, where required, provision will be made for 
sign language, interpretation, special equipment etc. 

Question 8: Do you agree with tackling the issue of representation through guidance? Do 
you have any ideas or suggestions on ways of making sure that both sides are fairly 
represented? 

Proposed Response 

The statutory provisions governing appeal hearings permit a person appealing to make oral 
representations to the Appeal Committee - and make provision also for up to three people, 
including a person speaking for the appellant, to accompany the appellant to the hearing. There is, 
accordingly, no reason why a solicitor should not represent an appellant. 

The consultation document suggests that local authorities should be discouraged from 
representation by a solicitor. This suggestion is not supported. It requires to be borne in mind that 
there is a statutory right of appeal to the courts from decisions of the Education Appeal 
Committee - and any restriction on the quality of representation is to be discouraged. That being 
said, there is clearly an onus on the Appeal Committee itself, in its conduct of the hearing, to 
ensure that a party without representation is afforded opportunity to present a case equal to that of 
a party with representation. 

Question 9: Do you agree with our proposal to discourage local authorities from holding 
combined Education Appeal Committee hearings? 

Proposed Response 

This proposal is not supported. Combined appeal hearings, particularly in instances of placing 
request appeals, are a fair, effective and efficient means of reaching a final resolution of a difficult 
issue. The North Lanarkshire arrangement for combined hearings afford appellants the opportunity 
to present their individual cases in private. 

Question 10: Do you think Education Appeal Committees should continue to be able to 
hold combined hearings (e.g. hearing two or more appeals at the same time)? 

Proposed Response 

For the reasons detailed in response to Question 9 - yes. 
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Question 11: Do you agree with our proposals to recommend that Education Appeal 
Committee panels do not include a majority of councillors or people who advise the 
authority on education matters? Do you have any suggestions as to how authorities can 
widen their pool of potential volunteers? 

Proposed ResDonse 

Given that the role of councillors is frequently to advocate on behalf of constituents in respect of 
decisions taken or proposed on behalf of the Council - and given the role of the Education 
Committee to scrutinise reports and proposals, there appears to be no basis for a belief that an 
elected member of the Council will approach an appeal with other than complete impartiality. 
Indeed, given that councillors sit on a number of quasi judicial bodies, the requirement to exercise 
impartial judgement can be regarded as integral to their role. For that reason no justification can 
be seen for the proposal to recommend that Appeal Committees do not include a majority of 
councillors or persons who advise the authority on education matters. Indeed it is considered that 
the current provisions - which are prescriptive as to the composition and chairing of Appeal 
Committees - remain appropriate. 

Question 12: Should the rules on who can sit on an Education Appeal Committee panel be 
changed? If so, who should be allowed to sit on an Education Appeal Committee panel? 

Proposed Response 

While it is desirable to have as large as possible a pool of potential Appeal Committee members, it 
is important that, in addition to training, members of Appeal Committees have knowledge of 
education or the educational conditions in the area of the local authority. Given that, it is not 
considered that the current rules should be changed. 

Question 13: Do you agree with our proposal to produce training material for authorities to 
deliver? Do you agree that such training should cover the topics above (specified in the 
consultation document)? Do you think the training should cover any other topics? 

Proposed Response 

It is considered that the central provision of training material on areas such as effective 
questioning, weighing up evidence impartially, reaching a structured and reasoned decision, 
diversity awareness and the law relating to placing requests and Education Appeal Committees 
would be a useful resource. 

Question 14: Do you agree that all panel members should complete training before they sit 
on an Education Appeal Committee panel? Should this requirement be put in Scottish 
Executive guidance (which would not be binding on authorities) or in legislation? Please let 
us know the reasons for your view. 

ProDosed Response 

It is considered appropriate that a panel member should complete training before he or she sits on 
an Education Appeal Committee - but this should not be mandatory. It is entirely conceivable that 
a volunteer for membership could come with extensive experience both of the law and of 
proceedings before judicial or quasi judicial bodies. 

Question 15: Do you have any comments on the current timescales for hearing appeals? If 
you think they should change, what other timescales would be appropriate and realistic? 
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Proposed Response 

It is considered that the current timescales are realistic given the complexity associated with school 
admission and exclusion. 

Question 16: Given the findings of the research and the Scottish Committee’s report we 
would welcome views on whether Education Appeal Committees are still an appropriate 
means for hearing appeals relating to placing requests and exclusions. Do you think that 
there is another, and better, way of dealing with appeals? If so, what is it? Are there any 
other existing bodies which could possibly hear these appeals? 

Proposed Response 

It is considered that the current system, which complies in full with the provisions of the Human 
Rights Act and affords the opportunity of both a hearing before an Education Appeal Committee 
with guarantee of participation by members entirely unconnected with the education authority - 
and which makes provision for appeal to the courts - remains the appropriate means of hearing 
appeals relating to placing requests and exclusions. It is not considered that there is, currently, 
available either another and better way of dealing with appeals or another existing body which 
could better hear such appeals. 

Question 17: Should we establish new bodies to hear appeals against placing requests and 
exclusion decisions? If so, who should sit on these bodies and how should they work? 

Proposed Response 

Having regard to the response to question 16 - no. 

Question 18: Given the different issues involved, should one body hear appeals against 
exclusions and against placing request decisions? Do you think Education Appeal 
Committees should have one set of procedures for hearing appeals relating to placing 
requests and another set for when they are hearing appeals relating to exclusions? If so, 
what should be the differences? 

Proposed Response 

While the issues to be considered - and the legal provisions - are different, it is not considered 
that the skills required to impartially consider appeals differ. For that reason it is not considered 
that different bodies are required to hear appeals against exclusions and placing requests. It is, 
however, considered that, of necessity, procedures require to vary to afford the opportunity for 
relevant material to be brought before the Appeal Committee. It is, for example, the less likely that 
there will be need for the hearing of witnesses in placing request appeals than in exclusion 
appeals. 

Question 19: Are there any other comments you would like to make about Education 
Appeal Committees? 

Proposed Response 

North Lanarkshire Council welcomes the opportunity to participate in this consultation - and is 
willing to participate in any further consultations with regard, for example, to the issue of Scottish 
Executive guidance. 
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