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Subject: THE REVIEW OF SUMMARY JUSTICE 

Date: 17 April 2002 1 Ref: WBWMK I 
1. PURPOSE OF REPORTANTRODUCTION. 

1 .I, The purpose of the report is to advise of the publication of a consultation paper on 
The Review of Summary Justice in Scotland and to seek authority for the formal 
response on behalf of the Council. 

2. BACKGROUND. 

2.1. 

2.2. 

2.3. 

2.4. 

2.5. 

Members will recall the controversy which arose in relation to District Court practice in 
November 1999 following the introduction of the European Convention on Human 
Rights. 

Article 6(1) of the convention requires that “in the determination of his civil rights and 
obligations or of any criminal charge against him, everyone is entitled to a fair and 
public hearing within a reasonable time by an independent and impartial tribunal 
est ab I ish e d by I aw ” . 

Following a challenge to the status of temporary sheriffs under Article 6(1), attentim 
was focussed on the position of Justices of the Peace who are also elected members 
of the local authority for the District Court Area in which they sit. 

The Scottish Parliament resolved this matter by passing the Bail, Judicial 
Appointments, etc. (Scotland) Act 2000 which had the effect that Justices of the 
Peace who are elected members of the local authority would no longer sit in the 
District Court bench but would be designated as “signing justices”. 

During the course of the debate on these matters in the Scottish Parliament, the 
Justice Minister announced in May 2000 his intention to conduct a review of District 
Courts in Scotland. 

3. REPORT. 

3.1. The proposed review of District Courts has now evolved into a full review of the 
provision of summary justice in Scotland. 

3.2. The Deputy First Minister and Minister for Justice, Jim Wallace, announced on 11 
September the appointment of a review committee under the chairmanship of Sheriff 
Principal John Mclnnes QC, the Sheriff Principal of South Strathclyde, Dumfries and 
Galloway. 

3.3. The remit of the review committee is as follows:- 

“To review the provision of summary justice in Scotland, including the structures and 
procedures of the sheriff courts and district courts as they relate to summary 
business and the inter-relation between the two levels of court, and to make 
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recommendations for the more efficient and effective delivery of summary justice 
in Scotland.” 

3.4. The review committee has agreed that in taking their work forward they will have to 
consider what can be termed “first order’’ and “second order” issues. First order 
issues are considered to be the main philosophical questions facing the committee, 
such as the use of lay justices in the summary courts and the jurisdictional 
boundaries between levels of court. Second order issues, such as administration, 
appointments and procedural matters are seen to follow naturally from the 
consideration of first order issues. These will be considered in detail later in the 
committee’s lifetime. 

3.5. The review committee have now issued a consultation document setting out the 
various first order issues with some background context and inviting comment by 7 
June 2002. A copy of the consultation document has been deposited in the 
Members’ library. 

3.6. As mentioned above, this first stage of the review is looking at the principles of 
summary justice. In summary procedure (as opposed to solemn procedure) the 
Judge sits without a Jury and decides questions of both fact and law. The alleged 
offence is set out in a document called a summary complaint. The Judge in these 
proceedings may be either a Sheriff, a Stipendiary Magistrate or a Justice of the 
Peace. Sheriffs and Stipendiary Magistrates are legally qualified. Justices of the 
Peace are lay persons appointed from the local community. When Justices of the 
Peace sit in court they are advised by a legal assessor who is usually a solicitor 
employed by the local authority. The sentencing powers of the Sheriff and 
Stipendiary Magistrate are a maximum of three months imprisonment (but six months 
where the accused has a previous conviction for personal violence or dishonesty, or 
other periods where specified by statute) and a maximum fine of f5,000. The Justice 
of the Peace can impose a maximum period of imprisonment of sixty days and a 
maximum fine of f2,500. 

3.7. The main interest of the local authority in summary justice issues is the administration 
of the District Court. By virtue of Section 8 (I) of the District Courts (Scotland) Act 
1975 every local authority shall provide suitable and sufficient premises and facilities 
for the purposes of the District Court. In terms of Section 23 of that Act all expenses 
in connection with the District Court and Justice of the Peace business shall be 
defrayed by the local authority concerned; and, except where otherwise provided, all 
fines imposed in the District Court shall accrue to the local authority concerned. 

3.8. Within North Lanarkshire District Courts all complaints are heard by lay Justices of 
the Peace. While the District Courts Act contains provisions for the appointment of 
Stipendiary Magistrates, with the approval of the Scottish Ministers, this power has 
been exercised only in the District Court in Glasgow where four Stipendiary 
Magistrates presently sit. 

3.9. As this stage of the review is concerned with first principles rather than administrative 
matters, it is not considered that this is the appropriate opportunity to examine and 
make submission on the desirability or otherwise of District Courts continuing to be 
funded and administered at the hands of local authorities, as opposed to other 
potential arrangements. Rather at this stage it is an opportunity to reflect on the 
record of the District Courts and lay magistracy in providing an appropriate 
independent and impartial tribunal for the hearing of summary cases, and to submit 
views on the business being prosecuted in the District Courts both in relation to 
naturekeverity of offences and powers of sentence which can be imposed by the 
court. 
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3.10. In framing a response, the opportunity has been taken to touch on one or two 
important related matters. Without wishing to court undue controversy, it is 
considered that this review cannot be taken in a vacuum and due regard should be 
given by the review committee to the current debates in relation to the availability of 
funding of the Crown for prosecution of offences and the availability of Legal Aid for 
the defence of accused persons. Although it might be considered that these are 
“administrative” rather than “principles” issues, they are pertinent to an open debate 
on the success/viability or otherwise of the current summary justice system. 
Similarly, concerns have been expressed in a number of quarters, including amongst 
local Justices of the Peace, that the widespread use of fiscal fines as an alternative to 
prosecution might be perceived as being less than fully open and accountable and 
the present review should be so informed. 

3.1 1. The proposed response on behalf of the Council forms an Appendix to this report. 
The North Lanarkshire Justices of the Peace Committee have canvassed comments 
from individual Justices and will be submitting a full response for the interest of local 
Justices. 

4. CORPORATE/FINANCIAL CONSIDERATIONS. 

4.1. The support of the role of the District Court and the Justice of the Peace in the 
criminal justice system expressed in this report reflects the Council’s continuing 
commitment to local social justice and social inclusion. There are no financial 
considerations immediately arising. It is recognised that financiaVadministrative 
considerations will inevitably arise at the second order stage of the review. 

5. RECOMMENDATION. 

5.1. The committee is asked to approve the terms of the proposed response as detailed in 
the Appendix to this report. 

tor of Administration 

(Members requiring further information should contact Mitch Kerr, Chief Solicitor (District 
Courts and Licensing) on Extension 2371). 
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APPENDIX 

The Review of Summary Justice - Consultation on First Order Issues - 
Response from North Lanarkshire Council 

The aims of the summary criminal iustice svstem 

Q.l. What should the aims of the summary criminal justice system be? 

Response - North Lanarkshire Council does not disagree with the three central tenets suggested 
i.e fairness, effectiveness and efficiency. In the modern age Article 6 (1) of the European 
Convention on Human Rights adequately summarises what is required - “...everyone is entitled to 
a fair and public hearing within a reasonable time by an independent and impartial tribunal 
established by law.” The role of the courts - both sheriff and district - is to provide such a tribunal 
for the hearing of offences triable summarily. The Council supports the objective that summary 
justice should be simple and quick. The Council would suggest that in addition summary justice 
should be delivered locally. 

ldentifvinq defects in the present svstem of summarv iustice in Scotland and what the Committee 
needs to concentrate on to improve it 

Q.2. If you were invited to reform the summary criminal justice system, which 
aspects of it would you particularly wish to change and why? 

(2.3. 
which you perceive to exist in the summary criminal justice system? 

What changes, in outline, would you like to see made to put right the defects 

Response - The Council is not in possession of sufficient information in relation to caseload 
management within the sheriff court to enable it to comment on the efficiency or otherwise of 
summary proceedings in that court. The Council would not see itself as having a particularly 
strong locus in that matter in any event. 

While it is understood that administrative issues will be considered at the Second Order stage of 
the Review, the Council would wish to take this opportunity to record its full and continuing 
commitment to lay justice in the district court. The Council has since reorganisation in 1996 (and 
its District Council predecessors from I975 to 1996) provided all accommodation and 
administrative and legal support to the district court. Additionally, secretarial support has been 
provided to the Justices Committee in the implementation of its specific duties and responsibilities 
under the District Courts Act. The North Lanarkshire district courts are best value courts. A full 
review of the service provided by the courts has been undertaken in consultation with various 
categories of stakeholders, including professional and public users. The Council is committed to 
continuous improvement in the service provided and a range of performance targets for caseload 
management and customer care have been established and are regularly monitored. These are 
additional to targets determined by the Scottish Executive. Full and comprehensive training of 
legal support staff and of justices of the peace is conducted locally and participation is substantial 
in national events organised by the District Courts Association. North Lanarkshire Council would 
submit that there is no evidence that existing administration arrangements for the district court at 
the hands of the local authority are unfair, ineffective or inefficient. 

The Council would suggest that the current review would be strengthened by having due regard to 
the debate in relation to the availability of funding of the Crown for prosecution of offenders and 
the availability of legal aid for the defence of accused persons. Although it might be considered 
that these are “administrative” rather than “principles” issues, they are pertinent to an open debate 
on the success/viability or otherwise of the current summary justice system. If more resources are 
allocated to the Crown for prosecution of summary business at all levels, this will allow Regional 
Fiscals to allocate additional Deputes for the conduct of proceedings in court. With specific 
reference to the district court, North Lanarkshire has diary space in all three of our court locations 
and would be more than willing to accommodate the citation of an increased number of complaints 
within the district court which may in turn relieve pressure on the sheriff courts. On the question of 
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availability of legal aid, the Council would tend to defer to the view of the local justices of the 
peace. It is understood that there is an increasing trend towards guilty pleas of convenience by 
accused persons and also unrepresented accused conducting their own defence. This might be 
perceived as contrary to the spirit of Article 6 of the European Convention. 

In relation to the progress of a complaint in the district court from first calling through to ultimate 
determination and disposal, the Council would defer to the view of the local Justices Committee 
on any particular difficulties being experienced. 

The type of court or courts which should deal with summarv criminal cases in future 

Q.4. 
hear cases in this court? 

Should there be a single level of summary criminal court, and if so, who should 

Response - As outlined earlier, the Council believes that the conduct of summary justice in district 
courts is fair, efficient and effective. The Council believes that district courts continue to have a 
role to play in the summary justice system. The Council would not be proposing that jurisdiction in 
summary business is exclusive to the district courts. 

Q.5. 
stipendiary magistrates and lay justices should hear summary criminal cases? 

If there should continue to be more than one level, what combination of sheriffs, 

(2.6. If stipendiary magistrates are to be retained should they be able to site 
throughout Scotland? 

Q.7. 
resource? 

If so, should stipendiary magistrates be a national as opposed to a local judicial 

Response - The Council has a difficulty in forming any strong view in relation to use of stipendiary 
magistrates. As is noted in the review document, the only court area in which stipendiary 
magistrates are commissiofied is the Glasgow district court area. It is recognised that the 
numbers of offences being apprehended and prosecuted in that court area, both in the sheriff 
court and in the district court, are substantially greater than that experienced in any other court 
area in Scotland. There is very little by way of empirical data which would allow the Council to 
assess whether the use of stipendiary magistrates in other court areas such as North Lanarkshire 
would increase efficiency and effectiveness in district court proceedings. It might be observed 
that should justices of the peace be given equivalent sentencing powers to those enjoyed by 
sheriffs sitting summarily there might be very little justification for extension in the use of 
stipendiary magistrates 

If in the suggestion that stipendiary magistrates might be a national as opposed to a local judicial 
resource it is intended that the magistrates would effectively have a “floating” role around various 
courts in Scotland according to where the demands of business are greatest, the Council sees 
this potentially as being difficult to administer. The setting of court diaries for the range of courts 
which are ordinarily held - cited, trial and means enquiry - might lead to scheduling conflicts 
particularly if stipendiary magistrates are to be shared by courts served by different procurator 
fiscal offices. If the court business diary was to be prioritised to allocate business first and 
foremost to stipendiary magistrates, this might also be seen to diminish the status of the lay 
magistracy and in turn discourage the participation of justices of the peace who faithfully serve the 
district court. 

Q.8. 
as well as in the district court? 

Should stipendiary magistrates hear summary criminal cases in the sheriff court 

Response - The Council has no strong view as to the deployment of stipendiary magistrates in 
the sheriff court and considers that this would be a matter for the Sheriffs Association. 
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Q.9. Should a bench consisting of a professional judge and one or more lay 
magistrates hear summary criminal cases? 

Response - The Council has no factual evidence on which to base a view on whether the creation 
of a “mixed” bench would particularly assist in the aims of the summary justice system or indeed in 
the resolution of any current failings in the system. It is difficult to grasp a concept that a mixed 
bench comprising professional and lay judges would be able to function as a partnership of equal 
status and authority. Within the local district court there was some time ago an experience of 
determining summary cases with a bench of two justices of the peace. This was perceived as 
being not wholly successful, not in the matter of reaching a verdict on the facts of the case but 
rather in determining the appropriate sentence to be imposed by the court. Whilst it is not at all 
suggested that this experience would be likely to prevail in a new mixed bench, and training could 
go a long way to alleviating any potential difficulties, there is a reticence that the judicial system 
would not necessarily benefit from this approach. There is also a question of whether the use of a 
bench of more than one judge would unnecessarily add to the expense of administration of the 
court. 

The decision whether a case should be prosecuted summaritv 

Q.10. Should it remain a matter for the Crown to  determine whether a criminal case 
should be prosecuted summarily and in  which level of summary court, or is  there another 
way in  which that issue should be decided? 

(2.11. 
decision be taken and on what basis? 

If this matter should be dealt wi th in some other way, by whom should the 

Response - The Council has no information it would wish to convey to the Review Committee on 
the making of the decision where to prosecute summarily and is happy to leave this with the 
Crown as at: present, 

Current sentencing Dowers in the summary courts in Scotland 

Q.12. 
serious cases which should be prosecuted summarily? 

What should the maximum period of imprisonment or detention be for the most 

Q.13. 
prosecuted summarily? 

What should the maximum fine be for the most serious cases which should be 

(2.14. 
increased sentencing powers for sheriffs be brought into force? 

Should the provisions of the Crime and Punishment (Scotland) Act 1997 for 

Q.15. 
upper l imits of their sentencing powers be? 

If sheriffs should continue to  deal with summary criminal cases, what should the 

(2.1 6. 
what should the upper l imits of their sentencing powers be? 

If stipendiary magistrates should continue to  deal with summary criminal cases 

Response - The Council has no strong view on the extension of sentencing powers available to 
sheriffs and stipendiary magistrates. The provisions contained in the Crime and Punishment 
(Scotland) Act 1997 are not considered to be unrealistic and indeed if they were to be 
implemented the increased sentencing powers for sheriffs would distinguish any amendments 
which come out of the review in relation to lay justice. 
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Q.17. 
the upper limits of their sentencing powers be? 

If lay justices should continue to deal with summary criminal cases what should 

Response - The Council sees no impediment to lay justices of the peace taking on a portion of 
the work currently undertaken by sheriffs. It is possibly for others to determine the specifics, but 
in general terms justices of the peace could deal with road traffic offences involving obligatory 
disqualification. Justices of the peace could also take on some offences related to lower class 
drugs, perhaps possession of such drugs for personal use. What is important is that if there is to 
be an expansion of the caseload duties of lay justices there has to be a commensurate expansion 
of the sentencing powers available at least in line with those powers currently granted to 
stipendiary magistrates. The Council is aware that lay justices may see merit in having a wider 
range of sentencing options for first disposal i.e. community service and/or supervised attendance 
and also restriction of liberty orders. The Council would defer to the views of the Justices 
Committee and the District Courts Association in this regard. 

Q.18. 
have power to disqualify offenders from driving other than in totting up cases? 

If lay justices should continue to deal with summary criminal cases should they 

Response - Whilst in general terms the Council is content to defer to the views of the Justices 
Committee and of the District Courts Association, the Council sees no impediment to the 
extension of jurisdiction of lay justices in the district court to hear cases which potentially carry 
outright disqualification powers. Although such cases will be of a more complex technical nature 
to those presently encountered by lay justices this would appear to be an issue which coutd be 
addressed by the justices undertaking appropriate training. 

Q.19. 
what should the upper limits of their sentencing powers be? 

If you consider there should be a mixed bench of professional and lay justices, 

As mentioned earlier, the Council has come reservation about the introduction of a mixed bench. 
Should this suggestion ultimately be adopted the Council would see no reason why the maximum 
sentencing power of that bench should not equate with the upper limit of the sentencing powers of 
the “professional” judge if that judge was sitting on his or her own. 

This section of the review opens up a broader question of the desirability or otherwise of 
establishing ‘‘sentencing guidelines” for the use of judges in summary proceedings. The Council 
is aware that this is an issue which has been receiving the consideration of the District Courts 
Association in relation to the lay magistracy and the Review Committee may wish to specifically 
elicit the views of the Association in this regard. 

The future of non-court diwosals 

Q.20. Should more or less use be made of non-court disposals? 

Q.21. What non-court disposals should be available? 

Response - The Council fully appreciates the background against which the Procurator Fiscal 
may make a decision that a prosecution would not be in the public interest. It must be 
emphasised that comment on the exercise of this discretion on the part of the Fiscal is not 
necessarily to be linked with the earlier observation that the current pressures on the resources of 
the Crown are considerable. Nevertheless the Council would wish to record its unease at certain 
aspects of the fiscal fine system. While the numbers of fines issued are publicly available, there is 
no information as to how the fiscal grades different cases between the fines levels available. 
Consequently there is a difficulty in determining whether similar offences are being treated 
consistently within the one jurisdiction or across Scotland. Further, there is a lack of information 
as to how many fiscal fines, and at what level(s), might be offered to one individual offender 
before that person comes to court on a summary complaint as a first offender. Fiscal fines are 
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perceived as being neither open nor accountable and as such justice is not being seen to be 
done. Similar considerations relate to a degree to conditional offers of fixed penalty particularly 
where these relate to moving traffic offences. With the continuing expansion of use of detection 
by remote speed cameras there might be cause for concern that there could be an inconsistency 
in the treatment of very similar offences across different police jurisdictions. 

(2.22. 
disposals? 

What types of cases should or should not be dealt with by way of non-court 

Response - Notwithstanding the foregoing considerations, it is recognised that there is a place in 
the summary criminal justice system for non-court disposals and it is difficult to see how any 
discretion can be exercised in this regard other than by the procurator fiscal service. The Council 
does not have a strong view as to what types of cases should or should not be dealt with in this 
manner and would defer to the views of sheriffs, justices of the peace and their professional 
associations. 

Q.23. 
to the attention of the court and for what purposes? 

In what circumstances, if any, should previous non-court disposals be brought 

Response - The Council would anticipate that the courts may find it of benefit to have some 
information as to the previous offending history of an offender now before the court for the 
purpose of determining an appropriate disposal. As mentioned earlier, there is a possibility that 
an offender will appear before the court for sentencing as a first offender and will in fact have a 
number of previous alternative disposals, but not convictions, on record. Sheriffs and Justices of 
the Peace are possibly in the best position to comment on the quality of information available to 
the court when considering sentencing options. Without rehearsing the different arguments in 
relation to sentencing policy and practice, it has to be borne in mind that one of the main aims of 
sentencing is to find an appropriate penalty for an individual offender with a view to discouraging 
possible future offending and also to encourage rehabilitation. The Council would defer to the 
views of the judges on this question. 
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