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1. INTRODUCTION 

The purpose of this report is to provide a summary of the Enforcement of Civil Obligations in 
Scotland consultation document issued by the Scottish Executive and the response which 
has been issued on behalf of the Council. 

2. PROPOSALS 

2.1. Structure and Organisation of the Enforcement System 

It is proposed that a new Scottish Civil Enforcement Commission is established. This 
would ensure that debtors had an increased access to education and information in 
relation to their rights. It also proposes that information held by third parties may be 
released under the new proposed rules relating to enforcement. 

2.2. Debtor Protections 

It is proposed that debtors be advised of their rights in relation to their ability to pay 
off debts over a period of time. It is also proposed that measures are introduced to 
assist unrepresented parties. 

The proposals also outline widening the test for wrongful diligence. 

One of the wide reaching proposals in the consultation document is the debt 
arrangement scheme. The scheme, as proposed, would allow debtors to enter into a 
formal agreement with creditors. This would enable debtors to amalgamate all 
creditors into one arrangement scheme whereby all creditors were paid regularly in 
relation to debts owed. It is also proposed that debtors would have access to free 
money advice services and that a debt could not be enforced by other means during 
the currency of the debt arrangement scheme. 

2.3. Types of Enforcement 

It is proposed that diligence on the dependence in a court action, which includes the 
procedure of inhibiting property which prevents a party from transferring or selling the 
property and arrestment, including monies held by third parties, should be reviewed 
in light of challenges made under the Human Rights Act. It is also proposed that 
diligence should only be available where necessary to protect the interests of the 
party seeking diligence and should not be used to the prejudice of the debtor. 

It is proposed that certain minor changes are made to earnings arrestments including 
clarifying the law relating to multiple/holiday pay and improvements in the general 
information programme. Information regarding the debtors right to apply for time to 
pay and the debtor, employer and creditor exchanging a flow of information is 
proposed. 
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3. 

2.4. 

2.5. 

2.6. 

2.7. 

2.8. 

Arrestments and Actions of Furthcoming 

It is proposed that the amount of property attached by arrestments should be 
restricted to the amount of the debt. It is also proposed that individuals are left with a 
minimum amount in their bank account to ensure sufficient funds to purchase food 
and clothes etc. It is also proposed that the procedure and forms are modernised by 
the courts. 

Diligence concerning Heritable Property 

It is proposed that a new diligence, an attachment order, should be introduced as a 
diligence to attach property including rights and heritable property. It is also 
proposed that some historical diligences are abolished. The document further 
proposes clarification and modernisation of the law and procedures in relation to 
recovery of possession of heritable property and in particular in relation to the service 
of a charge prior to execution of a warrant for ejection. Further proposals include 
procedural reform in terms of prohibiting ejection on specific days such as Christmas 
Day and the introduction of provisions to allow individuals to recover possessions left 
in their premises. 

Attachment of Money 

It is proposed that a new diligence of money attachment which would enable a 
creditor holding a decree or other enforceable document to attach money is 
i nt rod uced . 

Enforcement authorised by a Summary Warrant 

Certain minor changes are proposed including the summary warrant notice being 
accompanied by advice and information for debtors. 

Miscellaneous Enforcement and other Procedural Issues 

It is proposed that information and advice regarding the enforcement system of debts 
is increased. The document further proposes development of more modern easily 
understood and user friendly forms. 

COUNCIL RESPONSE 

The consultation paper from the Scottish Executive has been issued to a wide variety 
of organisations including Councils and inviting a response by mid-July 2002. A 
number of Departments having an interest in the issue were consulted on a possible 
Council response. The Departments principally involved were Administration in 
respect of the Legal Services function, Finance in respect of the overall responsibility 
for recovery of monies due to the Council, Planning and Environment in respect of its 
interest in trading standards and consumer protection, and Social Work in respect of 
its interest in the impact it could have on its clients, particularly vulnerable clients. 
Following on this inter-departmental consultation a response was submitted in the 
name of the Council in the terms set out in the Appendix by way of e-mail dated 24'h 
July 2002 to the Scottish Executive. In normal circumstances a committee report 
seeking authority for this response would be sought but in view of the constrained 
timescale for a response to be submitted to the Executive, the Director of 
Administration used existing powers delegated from the Council to submit the 
attached response. 
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The most far reaching proposal contained within the document is the introduction 
of a Debt Arrangement Scheme as referred to at 2.2 of this report, and the financial 
implication for those faced with the administration and financing of the proposed 
Commission to be established. The scheme is currently in skeletal form, and firm 
recommendations in terms of the proposals are anticipated when all consultees views 
have been taken into account. 

4. RECOMMENDATION 

The Committee is invited to note the terms of the consultation document and the 
response submitted in the name of the Council. 
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NORTH LANARKSHIRE COUNCIL'S RESPONSE TO DOCUMENT - 
ENFORCEMENT OF CIVIL OBLIGATIONS IN SCOTLAND 

APPENDIX 

CHAPTER 3 - STRUCTURE AND ORGANISATION OF THE ENFORCEMENT SYSTEM 

In relation to the proposal to establish a new Scottish Civil Enforcement Commission North 
Lanarkshire Council are in favour of the proposal in principal on the basis that the funding of such 
a Commission should be self financing insofar as reasonably practicable including consideration 
of the Commission being financed by Central Government (Ql-4). If such a Commission were to 
be established North Lanarkshire Council are of the opinion that the Commission should have 
responsibility for determining an education and information programme to include continuing 
professional development. If there were to be cost savings and increased efficiency arising out of 
a single class of enforcement officers North Lanarkshire Council would welcome a single class, 
As 124 of the 183 current Sheriff Officers also hold the position of Messengers-at-Arms it would 
not appear to be a huge hurdle in terms of establishing a single class of enforcement officer (QS). 

In terms of regulation of informal debt collection activities North Lanarkshire Council would 
welcome regulation. This may not necessarily be required on a mandatory basis but if not the 
debt collection agency would not be entitled to be a member of the body established for regulating 
informal debt collection, if they did not fulfil the criteria (Q6). 

North Lanarkshire Council is of the opinion that access to information held by third parties may 
assist towards achieving more effective enforcement of debts. This is subject to individuals rights 
under Data Protection and The Human Rights Act. However the current practice whereby Sheriff 
Officers contact neighbouring properties and make an assessment of the likelihood of recovery 
could arguably be more invasive than the powers suggested within the document. As to the types 
of information available it would clearly be advantageous if a party had information in relation to 
property in which there were some form of registration of the property, however informal. It 
certainly would be useful to be able to ascertain the particular owner of a vehicle, for example, and 
for these reasons North Lanarkshire Council is of the opinion that the same types and sources of 
information should be uniformly accessible in the different UK jurisdictions as clearly this will 
clause less administrative and procedural problems where property, such as a vehicle kept in the 
UK, is registered in Swansea. Information relating to the debtors employment and bank details 
would also be of assistance (Q7-9). 

CHAPTER 4 - DEBTOR PROTECTIONS 

(A) North Lanarkshire Council would welcome details of any time to pay direction offer made 
by the debtor for an additional nominal fee (QI). North Lanarkshire Council have no view 
on whether the TTPD should require acceptance prior to the hearing. It may however be 
of some benefit if statutory guidance was introduced to specify the factors which ought to 
be taken into account by the court in disposing of TTPD and TTPO applications. The 
factors mentioned seem appropriate. Another factor which may be worthy of inclusion is 
whether or not the debtor has illiquid assets which could be used to repay the debt, subject 
to providing the debtor with some time to realise their assets, e.g. motor vehicle. Another 
factor which may be worthy of consideration is the family position as regards the debtor, 
and in particular their responsibility for dependants (Q4). 

It seems entirely reasonable that a charge for payment served on a debtor who is eligible 
to apply for a TTPO should be accompanied by a note explaining TTPO's and an 
application for an order (Q5). The rule against the granting of a TTPO to a debtor who has 
already enjoyed the protection of a TTPD should be retaining in order to reduce the scope 
for time to elapse and to ensure the integrity of the TTPD (Q6). Further to this North 
Lanarkshire Council would welcome further information and publicity being available to 
debtors in relation to TTPD's and TTPO's. Further to this it seems appropriate that reform 
is required in order to bring the rules regarding representation and applications for time to 
pay arrangements to be the same under the Debtors (Scotland) Act 1987 and the 
Consumer Credit Act 1974 (Q8-9). 
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(B) The no expenses rule which applies to time to pay directions should not be extended to 
time to pay orders or other proceedings under the 1987 Act. Local Authorities in many 
circumstances are under a duty to provide certain services. Local authorities incur the 
expense of arranging representation in court where the debtor is in arrears in respect of 
the service and the cost of this legal advice and representation should not be passed onto 
the Council Tax payers of that authority. This is particularly true of Council Tax collection 
where the proposal would result in the debtor delaying the payment of Council Tax at the 
expense of other Council Tax payers (QI). However North Lanarkshire Council are 
supportive of an information and education programme to assist unrepresented parties 
(Q2). This should effectively result in matters being dealt with at an earlier stage and less 
procedure being required as a result of unrepresented Defenders, such as the common 
Minute for Recall of Decree. Whilst North Lanarkshire Council supports the role of Sheriff 
Clerks in assisting parties, Sheriff Clerks are under a lot of pressure to carry out the duties 
currently fulfilled and any question of additional duties being placed on Sheriff Clerks 
should be put to the Scottish Courts Administration (Q3-4). 

Local authorities often largely delegate the enforcement of diligence to Sheriff Officers and 
Messengers-at-Arms. It would seem appropriate in the circumstances that the 
enforcement officer be liable in place of the creditor where diligence was carried out which 
the officer knew or ought to have known was unlawful. This comment is made albeit that 
there does exist other remedies at common law to the creditor in the event that the 
enforcement officer or instructing Solicitor knew or ought to have known that the diligence 
was unlawful. A possible alternative could be jointly and severally liable in the case of 
commercial creditors but wholly liable in the case of non commercial creditors. The 
remedy of wrongful diligence is little used probably due to the means and knowledge of 
those entitled to seek the remedy (Ql-4). 

(D) A statutory debt arrangement scheme in Scotland has obvious attractions. However North 
Lanarkshire Council has some concerns as to the administration of the scheme and how 
this will be funded. It would place an intolerable burden on local authorities if they were to 
provide the money advice. Further to this there is a concern that the arrangement could be 
used as a delaying tactic by debtors (Ql-2). Finally a majority of creditors, in terms of 
money owed rather than number of creditors, would be an essential pre-requisite before 
agreeing to proposals with a debtor. In general terms the proposals represent a sensible 
alternative to remedies such as sequestration but the mechanics of the scheme are in a 
skeletal form for the purposes of recommendation by North Lanarkshire Council. 
Individuals who are not in a position to re-pay all indebtedness over a “reasonable period” 
should be afforded some opportunity to make an attempt to re-pay over a longer period 
rather than risk drastic measures such as sequestration. 

Title to apply to participate in a DAS should be restricted to debtors solely on the basis that 
creditors would have a right to object to the DAS, a majority of the creditors (in terms of 
debts owed) having a right to object (Q3). Small traders who have accrued debts as a 
result of a business concern should not be entitled to enter into a DAS. Small traders, for 
these purposes, could be defined as those who have accrued the debts in the course of 
operating a business concern for profit and that those debts have accrued as a result of 
the business trading at a loss (Q4-5). This is of course on the basis that there is some 
form of checks and balances to ensure that personal debts do not accrue solely to allow 
the business debts to be repaid and effectively circumvent the rights for access to the 
DAS. Any periods applying to an approved scheme should allow the debts to be repaid in 
full during that period and should not exceed any period which may prejudice a creditor 
under and in terms of the Prescription and Limitation (Scotland) Act 1973. Whilst ideally 
there should be a restriction on obtaining new credit it is likely that this may lead to 
individuals seeking finance from loan sharks and/or organisations who charge extortionate 
rates of interest. Applicants should have access to free money advice services for 
negotiation and preparation of applications (Q9). This advice should be funded through 
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the scheme itself or an independent commission as the provision of money advice by local 
authorities could not cope with the intolerable burden which would be placed upon it should 
local authorities be expected to provide the advice. Accordingly the Scottish Civil 
Enforcement Commission should be responsible for both the administration and approval 
of DAS applications in accordance with specified standards. However, if each DAS 
required to be approved the process could become slow in terms of administrative 
processes (QI 1-12). If an application were to be disputed by a majority of the creditors it 
would be for the creditors to take appropriate action available rather than there being some 
form of right of appeal for the debtor to be heard in the Sheriff Court. In terms of ranking 
and specifying of debts as far as a local authority is concerned the payment of rent arrears 
in order to secure provision of suitable housing and Council Tax which provides services 
for all those within a Council’s authority should rank ahead of debts owed to retailers, 
banks etc. Local authorities often have no discretion as to whether to provide services and 
to ensure a quality service is provided it is essential that debts are repaid as soon as 
reasonably practicable (QI 5) .  

Approval of an application, in the view of North Lanarkshire Council, would require a 
majority proportion of the total amount of debt and indeed perhaps a figure as high as two- 
thirds of the debt before the application received the necessary approval from the 
creditor(s). It is difficult to comment on what the lower and upper monetary limit should be 
as each case and each debtor’s own circumstances may determine whether the scheme is 
appropriate or not. It is difficult to conceive how debtors with very little disposal income, 
such as the example of f 1 per week, could offer proposals which would be acceptable to a 
majority of the creditors. Discharge upon less than full payment would be acceptable 
provided that a certain level of debt had been re-paid. This may depend on the particular 
nature and circumstances of each individual case but at least 50% of the debt should be 
repaid. Whilst the arrangement should allow omitted debts to be included in fairness to 
creditors, the scheme should not be altered for future debts as this would result in an 
alteration of what the creditors had agreed to, subject to the debtor making more monies 
available to creditors in the scheme. North Lanarkshire Council share the views of the 
Commission insofar as there should be a structure in place to instruct the debtor to realise 
specific assets and pay the proceeds into this scheme (Q27). Default or breach of the 
terms of a DAS should give rise to its revocation, subject to instances such as an oversight 
to make a payment. Whether there has been a default or breach should be a decision of 
at least the majority of the creditors (Q32). It is difficult to comment on the funding for the 
DAS as it is unclear what costs will be involved although ideally it would be fully self 
funding and should not require funding from local authorities (Q36). 

CHAPTER 5 -TYPES OF ENFORCEMENT 

(A) North Lanarkshire Council support the form proposed in relation to diligence, and the 
provisional and protective measures in relation to arrangements for attachment of 
corporeal moveable property should be applied (QI-2). 

(B) Current maintenance arrestments should rank equally with earnings arrestments (QI). 
The fee to be deducted from earnings by employers operating an arrestment should reflect 
the cost to the employer of the additional administration. The fee should be increased to 
fl and this does not even reflect the administrative cost of the procedure (Q3). North 
Lanarkshire Council would welcome clarification of the definition of the place of execution 
of an earnings arrestment in terms of the 1987 Act. 

In terms of holiday pay North Lanarkshire Council would welcome an amendment to the 
1987 Act to prevent aggregation of holiday pay for the purposes of earnings arrestments. 
It is further worth highlighting that this should not simply be restricted to holiday pay but to 
all multiple pays which may occur, examples being situations where multiple pay is given 
due to public holidays over the Christmas period or where bonuses are applied to an 
employee’s earnings which reflect a number of months (Q5). Any information pertaining to 
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the rights of the debtor should be provided to the debtor and, if practicable, should be 
included within a general education programme about enforcement (Q8). One point of 
clarification which would be of advantage in relation to arrestments is clarification as to the 
precise details of the employer. North Lanarkshire Council have experienced difficulties 
where the individual appears to work for a large corporation but indeed is paid by a holding 
company or company established simply to make payments on behalf of the parent 
com pany. 

Occupational pensions should continue to be exempt from arrestments against earnings. 
This is not solely on the basis that an individual has put aside funds, akin to a trust, for 
their old ageketirement, but also for the reason that for benefit purposes the individual 
would lose entitlement as benefits would be based on the assumption that the individual is 
in receipt of the pension. 

Local authorities’ ability to apply for benefit deductions should be adjusted to enable 
applications to be made prior to obtaining a summary warrant or decree, whichever is 
appropriate (Ql5). It would also seem appropriate if there was provision for limitation of 
the sum arrested in an action to be restricted to the sum sued for together with a figure to 
represent the interest and expenses of the action. 

The amount of property attached by an arrestment in execution should be restricted in the 
manner proposed (QI). 

In relation to the Bank Arrestment (Scotland) Bill, the first option regarding a protected 
minimum balance would appear to be the only workable solution in practical terms (Q2). 

If the law relating to actions of furthcoming is reformed to provide for automatic release of 
property to a creditor following service of an arrestment in execution subject to a twenty 
eight day period for objection this would both simplify and accelerate the procedure within 
the action and is welcomed (Q3). All forms of schedules of arrestment and execution and 
otherwise should be modernised and prescribed by rules of Court (Q4). 

In terms of the reforms proposed for inhibition, adjudication for debt, land attachment, and 
attachment orders these seem appropriate and in particular in relation to land attachment 
the option permitting sale of the heritable property subject to measures for debtor 
protection to minimise the potential for homelessness. Protections including time to pay 
arrangements are a more suitable option than exempting dwellinghouses from sale in all 
circumstances (Ql). North Lanarkshire Council have little comment to make in relation to 
sequestration for rent being abolished other than that if it is not to be abolished the 
procedure should be amended to allow parties to be heard before the warrant to 
sequestrate is granted. Further to this there should be more protection for the property of 
third parties in the event that sequestration for rent is not abolished (Q2). 

Service of a charge prior to execution of a warrant for ejection should be necessary in all 
cases and allow a uniform period of charge. It may simplify procedures if the form of 
charge was revised to include information about sources of assistance and support (Q4). 
With regard to the procedure for executing a warrant for ejection the requirement to chalk 
the doors appears to be largely historical and a Notice of Ejection would suffice. For the 
purposes of distress to children and other members of the household there should be 
reform to clarify the hours during which an ejection may take place and prohibition on 
specified days such as Christmas Day (Q5). It would be of assistance to local authorities if 
there were provisions introduced to deal with the disposal of any possessions left in the 
premises such as a period of time during which the former occupiers could arrange to uplift 
any possessions (Q6). 
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(E) Attachment of money seems reasonable on the basis that if other property can be attached 

which may be of more value to the tenant than it would realise, or there are issues of 
sentimentality. This cannot reasonably apply to money (Ql). 

(F) Whilst civil imprisonment for failure to pay aliment does not directly affect local authorities 
there appears to be inconsistency insofar as civil imprisonment is simply restricted to this 
particular form of debt owed (Ql-2). 

(G) North Lanarkshire Council are of the opinion that an order protecting the identify of a child 
should always accompany an order granted by the court for delivery of a child as there 
does not appear to be any prejudice to parties where an order protecting the identity of a 
child is granted and indeed could reduce any distress of the child (QI). 

CHAPTER 6 - ENFORCEMENT AUTHORISED BY SUMMARY WARRANT 

In relation to whether it should be competent to do diligence on the authority of a summary 
warrant following service of a charge for payment North Lanarkshire are of the opinion that 
this should not be the case. However it should be competent following service of a notice 
in standard terms upon which it is competent to apply for a time to pay order, and it is 
North Lanarkshire Council's understanding that this is currently practice done on a 
voluntary basis. It would be of benefit if the summary warrant was accompanied by advice 
and information for debtors (Ql-2). 
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