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1. Purpose of Report 

1.1. The purpose of this report is to appraise the Committee of the publication of the 
Report to Ministers by the Summary Justice Review Committee and to propose a 
substantive response thereto on the part of the Council. 

2. Background 

2.1. Reference is made to the report submitted to the meeting of this Committee held on 8 
May 2002 which advised of a consultation paper issued by a committee under the 
chairmanship of Sheriff Principal Mclnnes and recommended a response on the 
issues raised. 

2.2. Reference is made to a further report submitted to the meeting of this Committee held 
on 14 January 2004 which advised of a consultation exercise on the part of COSLA 
on certain issues raised by the Review Committee and recommended the 
homologation of response made thereto. 

3. Report 

3.1. 

3.2. 

3.3. 

The Report of the Summary Justice Review Committee to Scottish Ministers has now 
been published. The Report carries 140 recommendations on the structure of the 
delivery of summary justice in Scotland and on a range of IegaVprocedural matters. 
A copy of the Report has been deposited in the Members library. Responses are 
invited by 16 July 2004. 

A proposed response on behalf of the Council to the various recommendations is 
annexed to this report. The principal issues which arise are addressed in the 
following paragraphs. 

The Review Committee recommends the move to a system that employs only 
professionally qualified judges as opposed to the current mixture of professional 
judges and lay justices of the peace (Recommendation 6/Chapter 7). The reasons 
behind this recommendation are broadly set out in paragraph 7.72 of the report: there 
will be significantly fewer prosecutions in future for more minor offences which form 
the bulk of the current business of District Courts and the future summary caseload is 
likely to be substantially composed of more serious, more complex and longer 
summary cases; if lay justice were to be retained the lay courts would have to have 
much greater sentencing powers if they were to take on a considerable proportion of 
the summary caseload and the lay justices would have to be prepared to use those 
powers; lay justices would have to be prepared to make a major time commitment to 
justify the much enhanced training which would be required and the bench time which 
that training would imply; it would be even more difficult than it is at present to recruit 
justices who mirrored the profile of the Scottish population in terms of occupation, 
age and place of residence; the justices do not represent a full cross-section of the 

I:\REPORlXUMMJUST.AMK.doc\lG 



community and more representative ways of achieving this could be devised; it is not 
the case that a professional system would be significantly more expensive than the 
current system. This part of the Review attracted some dissension amongst 
Committee members and, indeed, is the subject of a Note of Dissent. The principal 
grounds of dissent are set out in paragraph 10 of the Note of Dissent: the importance 
of community links and community awareness which Justices of the Peace enjoy; 
the proposition that the lay bench represents the community it serves; the capacity of 
non-professionals to reach a balanced judgement on their peers; the fact that 
Justices are volunteers who are less vulnerable to case-hardening. It does appear a 
somewhat inconsistent approach that Ministers would consider removing the local 
community awareness and commitment possessed by lay Justices at a time when an 
extension of community-based sentencing options, as an alternative to the 
imprisonment option, are being actively considered. On balance it is therefore 
proposed that the Council adopts the position put forward by the dissenting members 
of the Review Committee and supports retention of lay justice with the safeguards 
indicated in the Note of Dissent in relation to training and recruitment. 

3.4. The Review Committee recommends that the administration of the summary courts 
should be unified under the control of the Scottish Court Service (Recommendation 
l/Chapter 5). As previously indicated to Committee in relation to the COSLA 
consultation on this issue, the Council would have no objection, in principle, to the 
unification of the summary justice system under the auspices of the Scottish Court 
Service with the caveat that protection is given to local authorities’ financial and staff 
interests. It is suggested that property transfer and staff TUPE implications should 
be pursued via the COSLA umbrella. There is some discussion in the Review 
Committee’s Report as to cost implications associated with the proposals. It is 
considered that there is insufficient information to form a view one way or another on 
whether the structural changes will meet their own costs. If there is to be any 
suggestion that the cost of employing salaried professional judges is to be obviated 
by a reduction in numbers of local authority staff transferring to the Scottish Court 
Service, this shall be resisted through COSLA. 

3.5. The Review Committee recommends a number of changes that would increase the 
use of alternatives to prosecution. These changes are intended to reduce the 
number of less serious cases coming to court and thereby freeing up resources to 
focus on the prosecution of more serious crime. The proposals include: increasing 
the scope of police fixed penalty notices (Recommendations 14 - 20/Chapter 9); 
measures to increase the use and levels of fiscal fines (Recommendations 24 - 32/ 
Chapter 1 1 ); and the introduction of fiscal compensation orders (Recommendations 
33 - 3Wchapter 11). There is a reservation that even with the safeguards suggested 
in relation to availability of information, the use of fiscal fines will continue to lack 
transparency. There is very little if any data available as to how the Crown exercises 
the discretion associated with the offer of a fiscal fine or on how many occasions a 
repeat offender receives an offer of a fiscal fine before eventually appearing in court. 
It is suggested that the proposed extension of the maximum value of the fiscal fine to 
f500 is unrealistic. At present the maximum fiscal fine available is f100 and this is 
rarely used. For offenders of limited financial means what is required is more support 
and advice within the community rather than more fines which they cannot pay. In 
relation to the introduction of fiscal compensation orders, the Note of Dissent poses a 
question is it right that someone with means could escape prosecution and a criminal 
record by paying a large amount of compensation, while someone who cannot pay is 
prosecuted? This does not appear to be fair and reasonable. 

3.6. A large section of the Report of the Review Committee (Chapters 12 - 31) makes 
detailed recommendations for change concerning both the way in which the laws of 
criminal procedure and evidence support the delivery of summary justice and the way 
in which professional organisations and individuals involved in the system work 
together to deliver summary justice. The most significant recommendations include: 



proposals relating to sentence discounts to encourage appropriate early guilty pleas 
(Chapter 14); a number of changes to the intermediate diet process (Chapter 20); the 
provision of signed witness statements at summary trials and their admissibility in 
evidence in a number of circumstances (Chapter 21); an extension to the use of trial 
in absence in summary cases (Chapter 25); and the creation of a summary criminal 
appeal court (Chapter 31). These recommendations are broadly supported and are 
the subject of specific comment, where appropriate, in the body of the Council’s 
response. 

3.7. The Review Committee recommends that the Scottish Executive should give a single 
public sector delivery organisation responsibility for the collection and enforcement of 
all financial penalties, including fiscal fines, registered fines and court-imposed fines. 
It is also recommended that direct imprisonment for fine default should be eliminated 
(Recommendations 130 - 134/Chapter 32). Again, as indicated earlier in the 
response to the COSLA consultation on this issue, the establishment of a national 
fines enforcement agency is supported subject to the caveat that through COSLA the 
position of district court staff employed in fines enforcement is safeguarded. 

4. Corporate/Financial Considerations 

4.1. The final outcome of the review, and any legislation to follow, will determine whether 
the Council continues to have a statutory responsibility to deliver a district court 
service. Depending on such decisions there may be an impact on staffing and 
property which will be the subject of further report to Committee. 

4.2. Those departments of the Council which possess statutory enforcement powers and 
report breaches to the Procurator Fiscal for potential prosecution under summary 
criminal procedure have been fully consulted in relation to this consultation and their 
views are incorporated in the proposed response. Similarly, the views of the Social 
Work Department have been taken in respect of sentencing policykriminal justice 
issues. 

5. Recommendation 

5.1. The Committee is asked (1) to note the publication of the Report of the Summary 
Justices Review Committee, and (2) to approve the draft response annexed to this 
report. 

V / . Director of Administration 

(Members seeking further information on the contents of this report are asked to contact Mitch Kerr, 
Chief Solicitor (District Courts and Licensing) on extension 2371 .) 
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The Summary Justice Review Committee: Report to Ministers 

Summary of Recommendations - Response from North Lanarkshire Council 

A UNIFIED SUMMARY COURT SYSTEM 

1. 

R1. 

2. 

R2. 

We recommend the unification of the administration of the summary courts under the 
Scottish Court Service. (5.6 - 5.42) 

The Council does not disagree with the recommendation subject to adequate safeguards 
being put in place in relation to the interests of Council staff currently employed full-time in 
the District Courts service and also in relation to the property or estate of the District 
courts. 

We recommend that discussions on implementation of this proposal between the Scottish 
Executive and COSLA should begin as soon as possible. (5.42 - 5.46) 

The Council will participate in discussions on staff and property issues and in any 
necessary transitional arrangements through the COSLA umbrella. The Council does 
have a reservation at this stage about the lack of demonstration of the cost implications of 
the proposals, particularly should the proposal to replace lay Justices with professional 
Judges be adopted by Ministers. The Review Committee does appear to be adopting a 
rather simplistic cost approach in Chapter 5 of the Report. The cost of the salaries of 
professional Judges will be met by reduction in the number of administrative staff presently 
employed by local authorities and who might be expected to transfer to the Scottish Court 
Service. Such a simplistic approach is rejected and these issues will be the subject of 
substantive representations through COSLA. 

ALIGNMENT OF BOUNDARIES 

3. 

R3. 

4. 

R4. 

5. 

R5. 

We recommend that the opportunity presented by restructuring the summary court system 
should be used to ensure that sheriff court districts are, so far as is practicable, co- 
terminous with police and procurator fiscal operating areas and with local authority 
boundaries. (6.1 - 6.5) 

Agree. 

We recommend that any consequent re-definition of sheriffdom boundaries should, so far 
as is practicable, be aligned with police and Crown Office and Procurator Fiscal Service 
(COPFS) operating areas and with local authority boundaries. (6.6) 

Agree. 

We recommend that any future review of local government, police, COPFS or court 
boundaries should provide for full consultation with all justice system interests. (6.7) 

Agree. 
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JUDGES IN THE SUMMARY COURT 

6. Following on from Recommendation 1, a large majority of the Committee recommends that 
we move to a system that employs only professionally qualified judges. A minority on the 
Committee takes a different view and have submitted a separate dissent (annex A) to that 
effect. (7.1 - 7.73) 

R6. The Council notes that in paragraph 2.20 of the Report the Committee states “We do not 
think that on being asked to review the summary justice system we found a system in 
crisis. Many of those we consulted took the view that the system had become slow and 
congested and needed urgent attention, but there were few voices demanding a 
revolutionary change.”. In paragraph 2.21 the Report states “The overall public views of 
the system could be summarised as follows: of those who commented, most thought 
favourably of the summary courts’ performance; cases were seen as being handled, in the 
main, appropriately and fairly; most people were confident that the courts ensured that the 
guilty were convicted and the innocent acquitted . . .”. 

The principal reason apparently expounded by the Review Committee for replacement of 
lay justices with professional judges is that justices of the peace are perceived as not fully 
utilising existing sentencing powers, far less the increased powers proposed by the 
Committee in paragraphs 7.84 to 7.93. There seems also to be a perception that 
professional judges as opposed to lay justices will be better able to implement the positive 
management recommendations detailed in Chapters 20 and 26. At best this is a 
speculative proposition. In the myriad of statistics produced or referred to in the Report, 
there is no data from which a conclusion can be drawn that District Courts presided over 
by lay magistrates are less efficient and effective than either District Courts presided over 
by stipendiary magistrates or Sheriff Summary Courts. Even if the “economy of scale” 
approach favoured by the Review Committee - i.e. rationalisation of the administration of 
all Summary Courts under the stewardship of Scottish Court Service - is taken at its 
highest, there is no sound basis for a conclusion that lay justices could not or should not 
form part of any new administrative arrangement. 

The Council sees merit in a number of the arguments put forward in the Note of Dissent. 
The Council fully endorses the comments in paragraph 10 of that Note - the importance of 
community links and community awareness which justices of the peace enjoy; the 
proposition that the lay bench represents the community it serves; the capacity of non- 
professionals to reach a balanced judgement on their peers; the fact that justices are 
volunteers who are less vulnerable to case-hardening. The Council would also contend 
that any reticence on the part of Ministers in relation to the exercise of sentencing powers 
can be addressed in the much-vaunted sentencing commission. Any reticence in respect 
of judicial attitudes can be addressed through a national training programme. It is the 
opinion of North Lanarkshire Council that suitably trained lay justices of the peace should 
be well capable of exercising the sentencing and court management powers and 
responsibilities set out in the Report. Similarly, the Note of Dissent makes reasonable 
suggestions in relation to recruitment of justices. 

The Council would add that it sees it as somewhat ironic that the lay participation in the 
summary justice system might be removed when increased community sentencing options 
are being actively pursued by Ministers. Supervised attendance is a sentencing option 
which has been well utilised within the North Lanarkshire District Courts and the justices of 
the peace have indicated on numerous occasions when opportunity has been presented 
that they would welcome the availability of community service and supervised attendance 
as first disposal options. 

In conclusion, North Lanarkshire Council’s preferred position is, as proposed by the 
dissenting group, to retain a lay bench presided over by a single justice of the peace. If 
that approach is not adopted by Ministers, the Council proposes alternatively a bench of 
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7. 

R7. 

8. 

R8. 

9. 

R9. 

10. 

R10. 

three, comprising two justices of the peace sitting with a legal advisor/assessor. This 
would place the District Court in similar position to Industrial Tribunals and other similar 
tribunals which appear to function successfully with lay participation. 

We recommend that there should be a new class of professional judge to deal with 
summary business where there is a need. That judge should be known as a ”summary 
sheriff”. (7.74 - 7.83) 

Should Ministers not be persuaded to retain lay Justices of the Peace, the Council 
appreciates that it has no particular locus in what title might be given to new professional 
judges. As an observation the Council sees no reason why the judicial title of Stipendiary 
Magistrate could not be retained. 

We recommend that while summary sheriffs would normally be based in a given locality, 
they would not necessarily be limited to a particular local jurisdiction, and could be used 
flexibly to relieve pressure in other areas. We recommend that some might be appointed 
on a part-time basis. (7.95) 

The Council has no particular locus in this matter and would leave it to Ministers to 
consider to what extent professional judges would be “floating” across different areas. 

We recommend that the criminal jurisdiction for judges in summary cases should be a 
maximum 12 months detention or imprisonment and a €20,000 fine. There is no reason for 
distinction in this respect between sheriffs and summary sheriffs. (7.84 - 7.93) 

Agree. As narrated earlier the Council sees no reason why this criminal jurisdiction could 
not be exercised by justices of the peace. 

We recommend that consideration be given to summary sheriffs having some civil 
jurisdiction in addition to the criminal jurisdiction we have suggested. (7.96) 

This recommendation only follows on a decision by Ministers to replace lay justices with 
professional judges. The Council has no particular view on the suggestion that 
professional judges are given some form of civil jurisdiction. As an observation on 
paragraph 7.96 of the Report in relation to “career path”, the Review Committee appears to 
be suggesting that someone of perhaps limited experience will be appointed to the 
summary court bench as the first step on the judicial ladder. This proposition does not sit 
comfortably with some of the reasons given in the Report for the abolition of lay justices of 
the peace. 

OPTIONS FOR THE POLICE IN RELATION TO MINOR CASES WHICH DO NOT REQUIRE TO 
BE REPORTED FOR PROSECUTION 

11. 

R11. 

12. 

R12. 

We recommend that the police make full use of non-reporting options, and that guidance 
be issued by the Lord Advocate extending the types of offences which may be dealt with 
by he police on an informal basis. (8.1 - 8.4) 

Agree. Ministers should consider whether there is merit in any guidance to be issued by 
the Lord Advocate being published in the interests of openness, in line with 
recommendation 34. 

We recommend that there ought to be reasonable consistency across the country in 
relation to types of case which the police are directed not to report. We recommend that 
the proposed criminal justice boards should address this issue. (8.6 - 8.1 1) 

Agree. In order to achieve consistency it is essential that any arrangements put in place 
are transparent and open to scrutiny. 
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13. We recommend the introduction of a system of formal recorded police warnings. These 
warnings should not require an admission of guilt. They should be accessible to police and 
procurators fiscal for a period of not less than 2 years and not more than 5 years from the 
warning. They should not be referable to in court proceedings. (8.12 - 8.20) 

R13. Agree. Ministers might wish to consider whether the effectiveness of this proposal should 
be reviewed after an appropriate period of time from implementation. 

FIXED PENALTY NOTICES 

14. 

R14. 

15. 

R15. 

16. 

R16. 

17. 

R17. 

We recommend that consideration be given to increasing the scope of FPNs to a number 
of non-road traffic offences. The scope for extending the use of FPNs to other statutory 
offences, particularly those of a regulatory nature, should be explored. (9.1 - 9.13) 

The Council would wish to be consulted on the specifics of any new statutory offences and 
particularly those of a regulatory nature (including “nuisance” crimes) to be brought within 
the fixed penalty notice scheme. 

The Council shares the reservation expressed in paragraph 29 of the minority report that it 
would not be appropriate for police to give a fixed penalty notice to someone who has a 
substantial criminal record or a number of outstanding fines. The view that many offenders 
need support and advice in the community is wholly endorsed and the Council would urge 
Ministers to leave it with the Courts to decide when such support should be offered through 
the various non-custodial sentences now available. 

We recommend that, in a subsequent prosecution for a similar offence, the Crown should 
be able to refer to previous FPNs that have been imposed in relation to similar offences 
committed by the accused within a certain period in the past - not less than 2 years and 
not more than 5 years. (Ch. 9) 

Agree. 

We recommend that when a case is disposed of through the offer of a FPN the disposal of 
the case should be disclosed to any person having a legitimate interest in knowing its 
outcome on request - for example, the victim. (9.1 8) 

Agree. 

We recommend that it should be necessary for the person to whom an FPN is issued to 
take positive action, if he or she wishes to contest the issue in court. If that person 
chooses to do nothing, the FPN will become a registered fine on the lapse of a fixed 
period. (9.1 5 )  

The Council agrees with the reservation expressed in paragraph 31 of the minority report. 
If an offer of a fixed penalty notice is not accepted, the matter should proceed by way of 
prosecution and there should be no deeming of guilt by silence. In relation to paragraph 
9.16 of the report it is essential that where an offer of fixed penalty is not taken up and the 
matter is referred to the Crown for prosecution some record is kept of the number of cases 
which are ultimately not prosecuted and the reasons for such decision. This would provide 
a safeguard against any possibility that the initial fixed penalty notice is issued lightly. 
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18. 

R18. 

19. 

R19. 

20. 

R20. 

Further, we recommend that all unpaid FPNs which are registered as fines should be 
registered at the sums shown on the FPN with a 50% increase. (9.1 5) 

Disagree. If however the recommendation is adopted it is suggested that the effectiveness 
of this provision is monitored and reviewed at an appropriate time after implementation. 

We recommend that, where an accused is convicted having declined the offer of a FPN, 
the court should be advised of the amount of the offer made and declined and that the 
court may take this into account when imposing sentence. (9.1 7) 

Agree. 

We recommend that fixed penalty notices be redrafted so as to set out the rights and 
obligations applying to them in clear terms. (Ch. 9) 

Agree. 

The Council notes that in paragraph 9.19 of the Committee’s Report there is recognition 
that there is a risk that a more persistent offender will receive successive offers of 
alternatives to prosecution, when perhaps he or she should have been prosecuted. The 
Committee states that this will be capable of being addressed by recording the use of such 
alternatives nationally. The Council wonders why no further positive recommendation has 
followed from the Committee’s consideration. It is essential that some form of monitoring is 
put in place to address issues of transparency in the application of the fixed penalty notice 
scheme generally. 

REPORTING TO THE PROCURATOR FISCAL 

We recommend that the obligation to prepare full police reports for submission to the 
procurator fiscal in every case be reviewed as it is not an effective use of police time. We 
believe there is scope for abbreviated reports to be prepared in a range of cases and note 
the recommendation in the ACPOS/COPFS joint protocol on police reports on this matter. 
We suggest that the use of abbreviated reports be kept under review by criminal justice 
boards to ensure that the most effective use is made of police and COPFS resources. 
(10.1 - 10.9) 

The Council does not consider that it has a direct locus in this matter but does not disagree 
in principle. However, Ministers might wish to consider one matter noted in paragraph 10.9 
of the report. It is stated that prosecution does not follow in a substantial proportion of 
police reports submitted to the Procurator Fiscal (35% of cases reported to the Procurator 
Fiscal in 2002-03 did not lead to prosecution). There are many references to statistics in 
the report. This in the view of the Council is one of the most concerning statistics. Ministers 
should ask why such a proportion of police reports do not lead to prosecution. 

We recommend that steps are taken to ensure that custody cases are dealt with earlier in 
the court day. We recommend that the police, procurators fiscal and courts work together 
closely to identify ways of speeding up the process - and that their joint efforts be 
monitored by local criminal justice boards. (1 0.1 5 - 10.20) 

Agree. While in no way wishing to rehearse recent controversies in relation to the 
administrative arrangements for persons in custody, the Council would wish to make it 
clear for its interest that any current delays in the processing of custody cases do not lie 
within the responsibility of the District Court administration. 
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23. We recommend discussion between the Crown Office and Procurator Fiscal Service, 
COSLA and other specialist reporting agencies on what needs to be done to secure the 
consistently effective prosecution of environmental and other similar regulatory offences. 
(10.21) 

R23. Agree. 

ALTERNATIVES TO PROSECUTION 

24. We recommend that alternatives to prosecution should be made more widely available, 
more flexible and more robust, to enable the courts to focus on more rapid handling of 
serious crimes and offences while giving police and procurators fiscal the range of powers 
they need to respond quickly and appropriately to minor offences. (Ch. 11) 

R24. The Council has already expressed reservation about extension of the police fixed penalty 
notice scheme. The council shares the reservation expressed in paragraph 28 of the Note 
of Dissent that great care should be taken before vesting substantial extra powers in the 
Crown. There has been a long and proud tradition in the Scottish judicial system of 
separating the various interests of enforcement authorities, prosecutors and judiciary. The 
Council supports the proposition that we should be slow to give to the Crown a major 
sentencing role in addition to that of independent prosecutor. The Council reiterates the 
earlier comment in relation to fixed penalty notices that many offenders need support and 
advice in the community, not more fines which they cannot pay. The decision on these 
matters should rest with the judicial bench and not with the prosecutor. 

The Council would also submit that it remains an important principle that justice should be 
seen to be done in the mind of both the accused and the victim and other witnesses. A 
sentence imposed in open court can be an effective deterrent to an accused and others 
and can provide reassurances to the public at large. 

25. We recommend that the Executive considers increasing the scope of fiscal fines from f l O O  
to either f200 or f500 - increasing the range of cases in which they could be used and 
bringing fiscal fine levels closer to that of court fines. (1 1.35 - 11.42) 

R25. The proposed extension of the maximum value of the fiscal fine to f500 is unrealistic in 
relation to individualhatural offenders. At present the maximum fiscal fine available is f 100 
and this in the experience of the North Lanarkshire Courts is used infrequently. A 
substantial number of offenders presently appearing in the District Court do not have the 
financial means to pay a fine in the order of f200 over anything other than an extended 
period of time. How are such offenders reasonably to pay a fine in the order of f500? In 
relation to non-natural offenders there may be some scope for a slightly different 
approach. As suggested in paragraph 11.41, there could be a higher limit for, say, 
businesses which commit strict liability regulatory offences. This approach is supported by 
those Departments of the Council which carry regulatory powers. 

On a separate note, how will the Procurator Fiscal evaluate the tariff of the fiscal fine to be 
offered? Will this be judged on the (perceived) ability to pay rather than the merits of the 
offence? Will the fiscal in fact offer a lower value of fine in the hope that the offer will be 
taken up to clear another police report from the books? 

26. We recommend that non-acceptance of a fiscal fine offer may be disclosed to a court in 
connection with any prosecution for the offence alleged, and also that acceptance of an 
offer may be disclosed to any court in connection with any other current or subsequent 
proceedings commencing within a period of not less than 2 and not more than 5 years. 
(11.11 - 11.17) 

R26. Agree. 
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27. 

R27. 

28. 

R28. 

29. 

R29. 

30. 

R30. 

31 

R31. 

32. 

R32. 

We recommend that information relating to fiscal fines accepted should be available to the 
police and fiscal so that their consideration of the action to be taken when someone re- 
offends can be taken in the light of all the facts. (1 1.1 6) 

Agree in principle. However, Ministers should ask who will scrutinise the fiscal fine scheme 
to ensure consistency in the numbers and in the tariffs of fines being offered across 
Scotland. At no stage has data been published as to how the various Procurator Fiscal 
Offices have up to the present time exercised the “discretion” associated with the offer of a 
fiscal fine. On how many occasions does a repeat offender receive offers of fiscal fine 
(graduating in value or otherwise) before eventually appearing in court charged as a first 
off ender? 

The Council would express to Ministers a long-held reservation that, even with the 
“safeguard” suggested in the review report in relation to availability of information, fiscal 
fines will continue to lack transparency. 

We recommend that, if fiscal fines are to be used more widely, difficulties relating to 
enforcing their payment should be addressed. (1 1.1 8 - 11.30) 

The Council would suggest that, notwithstanding whether the existing fiscal fine scheme is 
to be extended or otherwise, the current difficulties relating to enforcing their payment 
should be addressed by the new national agency proposed in chapter 32. The Council 
would otherwise reserve its position until further detailed proposals are published. 

We recommend that the calculation of time bar should be suspended for the period 
between the offer of a fiscal fine and notification as to whether the offer has been accepted 
or not. (1 1.26) 

Agree. 

We recommend that, as with FPNs, it should be necessary for the person to whom an offer 
of a fiscal fine is issued to take positive action if he or she wishes to contest the allegation. 
In other words, to “opt-out” of the fixed penalty scheme or fiscal fine or compensation offer, 
he or she should be required to complete and return a form indicating that the fine is to be 
contested. (1 1.21 - 11.29) 

The Council would reiterate the reservation expressed in response to recommendation 17. 
The concept of deeming guilt by silence should be given short thrift by Ministers, 
particularly in relation to fines being offered by the Crown as an alternative to prosecution. 
This diminution of the traditional “presumption of innocence” should be rejected. 

We recommend that, as with FPNs, if the offender chooses to do nothing, the fiscal fine 
offer will become registered as a fine on the lapse of a fixed period. (1 1.21 - 11.29) 

Disagree. 

We recommend that, as with FPNs, all unpaid fiscal fines which are registered should be 
subject to a 50% increase. (1 1.21 - 11.29) 

Disagree. 
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33. 

R33. 

34. 

R34. 

35. 

R35. 

36. 

R36. 

37. 

R37. 

We recommend that a procurator fiscal should be able, in conjunction with or separate 
from a fiscal fine, to impose a compensation order on an alleged offender. We recommend 
that in parallel with s250 of the 1995 Act, the procurator fiscal should prefer a 
compensation order where an offender’s means appear to be insufficient to pay both a 
fiscal fine and a fiscal compensation order. (1 1.43 - 11 57)  

The Council endorses entirely the reservation expressed in paragraph 30 of the Note of 
Dissent. The minority group pose a question of fairness. Is it right that someone with 
means could escape a prosecution and a criminal record by paying a large amount of 
compensation, whilst someone who cannot pay is prosecuted? The Council also agrees 
with the view that fiscal compensation is not appropriate for physical injury and with the 
suggestion that not all offences involving damage to property are suitable for diversion. 

Guidelines on the use of compensation orders should be produced. The guidelines should, 
as far as possible, be publicly available. (1 1.56) 

Should recommendation 33 nevertheless be adopted the Council would support the 
production of guidelines and would suggest that it is essential that such guidelines are 
pu bl icl y available . 

We recommend that both the courts and the procurator fiscal should be given power to 
make a compensation order where the victim of offending behaviour has been subjected to 
behaviour which is frightening, distressing, annoying or has caused nuisance or anxiety. 
(1 1.53 - 11.54) 

The Council would support this recommendation insofar as power is given to the courts. 
Should the recommendation to give compensation power to the Procurator Fiscal be 
adopted, and should that power be exercised by a Fiscal, it is essential that victims are 
kept fully advised of the action being taken and the reasoning behind the level of fine and 
compensation order being offered. Any less provision than this will lack transparency and 
potentially reduce public confidence. 

We recommend that fiscal compensation orders should have no prescribed upper limit. 
(1 1 57) 

The Council would express reservations about this proposal for the reasons elaborated in 
the preceding paragraphs. 

We recommend that the arrangements for enforcement of fiscal compensation orders 
should be the same as for fiscal fines/FPNs. (1 1.55) 

Agree subject to the same comment as at recommendation 28. 

SAFEGUARD AGAINST OPT-OUT PROCEDURES 

38. We recommend that a safeguard mechanism should be introduced to avoid injustice in 
relation to FPNs, fiscal fines and fiscal compensation orders where, for example, they have 
been wrongly issued or the person to whom one was issued was unaware of it having 
been issued and wished to contest it in court or to contend that no surcharge should be 
added for non-payment within the prescribed time. (1 1.25 - 11.27) 

R38. The Council does not disagree with the recommendation that a safeguard mechanism 
should be introduced to avoid injustice. The Council would, however, wish to reiterate its 
comments in relation to “deemed guilt by silence”. In many areas of its core business 
activity, the local authority issues letters to residents utilising the recorded delivery postal 
system. Circumstances can range from citations to attend meetings of the Licensing Board 
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or Licensing Committee under the provisions of the Licensing (Scotland) Act 1976 and 
Civic Government (Scotland) Act 1 982; enforcement notices issued under Town and 
Country Planning Acts and the Building (Scotland) Acts; notices of recovery of possession 
of heritable property; refusal of applications to purchase under the Tenants Right to Buy 
Scheme. In many cases where such notices are served by the recorded delivery mail it is 
part of the local culture not to accept delivery of any official documentation on the basis of 
“fearing the worst” and equally not to collect the mail from the post office when the 
attempted delivery notification is posted through the letter box. Equally a substantial 
number of persons who are in receipt of such official documentation lead disorganised 
lifestyles and again are unlikely to be in a position to respond positively to the matters 
detailed in that notification or even in some instances to understand the matters being 
raised. Ministers should therefore consider very carefully whether, in the prevailing climate 
of social inclusion, alleged offenders will be excluded by these recommendations. 

OTHER DIVERSION FROM PROSECUTION SCHEMES 

39. We received very positive feedback from sentencers, procurators fiscal and social workers 
about the value of diversion schemes and recommend that effective schemes be made 
available nationally. We note, however, that little has been done to evaluate the costs and 
benefits of diversion schemes compared with other types of disposals. (1 1.58 - 11.60) 

R39. Agree. Diversion Schemes are fully supported. Information about effective schemes 
might be networked via judicial boards. The results of any evaluation exercises should be 
published to allow maximum scrutiny. 

40. We recommend that steps should be taken to ensure that, where a scheme has proved to 
be successful, it is available consistently across the country. (1 1.58 - 11.60) 

R40. Agree. Again judicial boards might have a positive role to play 

BETTER COMMUNICATION BETWEEN PROCURATORS FISCAL AND POLICE AT AN EARLY 
STAG E 

41. We recommend that the police and COPFS should put in place arrangements for better 
communication and closer co-operation between them in relation to less serious cases. 
(Ch 12) 

R41. No comment. 

42. We recommend that the police and COPFS try out various different local arrangements for 
improved informal communication, to enable decisions to be taken as early as possible on 
whether and how a case should be taken forward and to improve standards of case 
preparation. An example of such an arrangement would be the location of a procurator 
fiscal in a main police station. (12.1 - 12.14) 

R42. No comment. 

43. We recommend that the Executive should pilot the co-location of police officers in COPFS 
offices. (1 2.15 - 12.16) 

R43. No comment. 
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UNDERTAKINGS TO APPEAR IN COURT 

44. 

R44. 

45. 

R45. 

46. 

R46. 

47. 

R47. 

48. 

R48. 

49. 

R49. 

We recommend that in the great majority of cases in which a summary prosecution is 
likely, the accused, if not detained in custody, should sign an undertaking to appear at a 
particular court on a particular date, and at a particular time. We recommend that this be 
introduced in phases. (Ch 13) 

Agreed. If this proposal is to be introduced in phases would it be intended that the first 
phase be monitored for effectiveness prior to roll-out of the remaining phases? 

We recommend that the first phase should include, as a broad category, cases to be 
identified by Lord Advocate’s guidelines, with a second phase encompassing all cases 
dealt with in police stations. (1 3.1 2) 

Agree. 

We recommend that, as a third phase, consideration should be given to the introduction of 
a system of undertakings completed by police officers elsewhere than at a police station. 
(13.13) 

Agree. 

We recommend that police officers be given access to slots in court diaries within the next 
3-4 weeks to allow them to fix times suitable to the court for accused persons to appear on 
an undertaking. (1 3.4) 

Agree. 

We recommend that where an accused has been released on an undertaking procurators 
fiscal should retain the option of determining that there should be an alternative disposal, 
such as diversion or fiscal fine, or no proceedings and, if so, should be able to cancel the 
requirement to appear. (1 3.5 - 13.7) 

Agree. 

We recommend that it should be possible for the case to be continued for further 
investigation or for consideration of diversion or offer of fiscal fine on the strength of the 
undertaking without a complaint being served. (1 3.7) 

Agree. 

ENCOURAGING EARLY PLEAS 

50. We recommend that the prosecution should make available to the defence solicitor 
sufficient information to allow the latter to advise the accused of the strength of the case 
against him or her at an early stage of the process. Where the accused is unrepresented 
the material should be passed directly to him or her. (14.1 - 14.5) 

R50. Agree. 

51. We recommend that a summary of the evidence be provided to the accused along with the 
copy of the complaint. (1 4.1 - 14.5) 

R51. Agree. 
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52. 

R52. 

53. 

R53. 

54. 

R54. 

55. 

R55. 

56. 

R56. 

57. 

R57. 

58. 

R58. 

59. 

R59. 

We recommend that defence solicitors should be properly remunerated for work done at 
an early stage of a case and be able to obtain reasonable remuneration for work for legally 
aided clients pleading guilty at this stage. (1 4.6 - 14.1 1) 

The Council has no particular locus in this matter but would broadly agree. 

We recommend that the summary criminal legal aid scheme should be amended to 
remove the current incentive to plead not guilty, to encourage the early resolution of cases 
and to discourage the maintenance of pleas of not guilty until relatively late in the 
proceedings in cases which the trial is not likely to proceed. (14.6 - 14.1 1) 

The Council has no locus in this matter. 

We recommend that there should be an incentive in terms of a probable sentence discount 
to encourage early pleas of guilty. (14.12 - 14.21) 

Agree. The Council would support any measures which lead to consistency and 
transparency as outlined in paragraph 14.12. 

We recommend that in the generality of cases a court should not allow any discount of 
sentence for a plea on the day of the trial or during the trial. (14.12 - 14.21) 

Agree. 

We recommend that, as far as summary cases are concerned, section 196(1) of the 1995 
Act, which enables sentencers to take into account the stage at which a guilty plea is 
tendered in considering the award of a sentence discount, should be amended by 
changing "may" to "shall". (1 4.1 2 - 14.1 7) 

Agree. 

We recommend that sentencers be required to state in court whether they have given a 
sentence discount and the amount of that discount and that the court should be required to 
minute that. (14.18) 

Agree. 

We recommend that where a sentencer does not give a discount, that fact should also be 
stated in court along with the reasons for allowing no discount and that the court should be 
required to minute that. (1 4.1 8) 

Agree. 

We do not recommend at this stage that there should be a prescriptive scheme with 
detailed guidance as to levels of discount. (14.19 - 14.21) 

If there is to be no positive proposal in relation to a prescriptive scheme with detailed 
guidance as to levels of discount then Ministers might wish to consider reviewing the 
effectiveness of the chapter 14 proposals within, say, three years of any new legislation 
becoming operative. 
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ELECTRONIC COMPLAINTS 

60. We recommend that the principal copy of the complaint, minutes and the like should be the 
electronic version, on the assumption that technical and security issues can be 
satisfactorily resolved. (Ch. 15) 

R60. Agree. 

61. We recommend that copies of complaints, minutes, etc. which are printed out should be 
regarded as copies for use by the court, the accused or the Crown. (Ch. 15) 

R61. Agree. 

62. We recommend that an accused or his or her solicitor should be able to inspect the 
electronic originals of such documents as of right. (Ch. 15) 

R62. Agree. Ministers should consider whether the implementation of this proposal shall require 
formal protocols/guidelines to safeguard the position of the accused. 

DEALING WITH MULTIPLE CASES AGAINST AN ACCUSED 

63. 

R63. 

64. 

R64. 

65. 

R65. 

66. 

R66. 

67. 

R67. 

68. 

R68. 

We recommend that, where possible, all outstanding complaints against an accused 
should be dealt with in the same court, in most cases preferably the court in whose 
jurisdiction the accused lives. (Ch. 16) 

Agree. 

We recommend that when there are cases outstanding against the same accused the 
Crown or the defence should be able to apply to have cases transferred to or from a 
particular court so as to bring the outstanding cases together in the same court. (16.1 - 
16.6) 

Agree. 

We recommend that the court should have power to direct such transfers at its own hand, 
having heard the Crown and, if present, the defence. (1 6.7) 

Agree. 

We recommend that the court should have power, on Crown, defence or joint motion, to 
conjoin complaints and direct that they be treated as one for the purposes of trial. (1 6.9 - 
16.1 0) 

Agree. 

We recommend that for the purposes of sentence each complaint be dealt with separately 
and should remain subject to its own maximum. (16.1 1) 

Agree. 

We recommend that the law be changed to enable all previous convictions to be taken into 
account irrespective of whether the offences were committed prior to or subsequent to the 
offence under consideration. (1 6.1 4) 

Agree. 
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69. We recommend that where cases are transferred from one court to another the transfer 
should be carried out electronically; it should not be necessary to complete the physical 
transfer of hard copy documents before the receiving court can start dealing with the case. 
(1 6.8) 

R69. Agree. 

DISCLOSURE OF PREVIOUS CONVICTIONS PRIOR TO CONVICTION 

70. We recommend that section lOl(3) of the 1995 Act should be amended in respect of 
summary cases to allow all charges arising out of the same incident or on the same 
occasion to be included on the same complaint and to go to trial at the same time, even 
though one or more of the charges discloses a previous conviction. (Ch. 17) 

R70. Agree. 

PRIORITISATION OF CASES 

71. 

R71. 

72. 

R72. 

73. 

R73. 

We do not have any general recommendation to make as to the prioritisation of some 
types of case over others. (Ch. 18) 

Noted. 

We recommend that prioritisation should remain the responsibility of COPFS. (Ch. 18) 

Agree with the caveat that the guidelines referred to in paragraph 18.2 are published and 
that the operation of the guidelines is subject to independent review by the local criminal 
justice boards. 

We recommend that efforts to speed up the system as a whole should take precedence 
over prioritisation of some types of case and over the introduction of further specialised 
courts. (Ch. 18) 

Agree. 

CITING WITNESSES 

74. 

R74. 

75. 

R75. 

We recommend that the operation of the new protocols for ACPOS/Crown handling of 
witness citation should be carefully monitored to establish whether they deliver timely and 
efficient witness citation. (19.1 - 19.9) 

Agree. Ministers might wish to direct that not only should there be monitoring of new 
protocols for the handling of witness citation but the results should be published and local 
criminal justice boards should have the opportunity to comment on adverse findings. 

We recommend that detailed consideration be given by COPFS, in liaison with the police, 
to establishing a national centralised system (though not necessarily a national agency) for 
the citation and countermanding of witnesses, making best use of IT. (1 9.1 0) 

The Council does not disagree with the recommendation but would suggest that any new 
system should be fully tested against value for money criteria. 
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76. 

R76. 

77. 

R77. 

78. 

R78. 

79. 

R79. 

We recommend that when a trial is adjourned witnesses present at the trial should be re- 
cited for the adjourned trial before they leave the court, leaving only those who did not 
attend to be re-cited formally by post or in person. (19.1 1 - 19.12) 

Agree. 

We recommend that the police routinely obtain the home and work address, the home, 
work and mobile telephone numbers and home and work e-mail addresses of either 
accused or witnesses so far as that person has such means of contact, for the purpose of 
providing information and countermanding witnesses. (1 9.1 4) 

Agree that this information should be obtained where practicable and reasonable but 
should not be compulsory, particularly in relation to a (potential) witness. 

We recommend that, provided a satisfactory system of proof of receipt is put in place, it 
should be competent to cite a witness by e-mail, where an e-mail address has been 
provided. (19.13) 

Agree. 

We recommend that legislation should provide that failure to comply with a reasonable 
request by a police officer for citation details should become an offence. (1 9.1 5) 

Disagree in relation to workplace details. The recommendation is oppressive in relation to 
an accused and would unreasonably restrict civil liberties. The recommendation may also 
discourage potential witnesses from coming forward if they are then to find that they are 
legally obliged to disclose workplace details where they may well not wish to have private 
or personal circumstances disclosed. Home details should be sufficient unless the witness 
chooses to volunteer workplace information. 

INTERMEDIATE DIETS 

80. We recommend that intermediate diets should continue, that they should be made more 
effective and that judges should receive additional training in the management of them. 
(Ch. 20) 

R80. Agree. 

81. 

R81. 

82. 

R82. 

83. 

R83. 

We recommend that section 148(2) of the 1995 Act be amended so that there is not a 
presumption that a trial will be adjourned. (20.1 4) 

Agree. 

We recommend that section 148(4) of the 1995 Act be amended so that the bench may 
ask any questions relevant to the identification of the issues which will be in contention at 
the trial with a view to minimising the number of witnesses required to attend the trial. 
(20.1 5 - 20.1 6) 

Agree. 

We recommend that either party should be given the right to challenge the refusal of the 
other party to accept the evidence of a witness as non-contentious and seek a court 
direction on the matter. (20.23 - 20.29) 

Agree. 
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84. 

R84. 

85. 

R85. 

86. 

R86. 

87. 

R87. 

88. 

R88. 

89. 

We recommend that in such circumstances, if the evidence of a witness appears to the 
court to be non-contentious and if the signed statement of that witness provided to the 
court appears to cover all material issues to which that witness is likely to be able to speak, 
the court may, having heard both parties, direct that that statement shall be admissible 
evidence in the case without the witness having to speak to it. (20.26 - 20.27) 

Agree. It is an essential safeguard that the court must hear both parties on these matters. 

We recommend that where such a direction has been made, the party who did not accept 
that the evidence was non-contentious may cite the witness to the trial. (20.28) 

There is a reservation that the practical effect of this recommendation will be to create a 
disadvantage for an accused who is a party defender without legal representation, 
particularly if legal aid is not available for the conduct of a defence. 

We recommend that in such circumstances, both the statement of the witness and his or 
her oral evidence should be admissible evidence at trial. (20.29) 

Agree. 

We recommend that at the intermediate diet the court should seek confirmation that the 
accused has been made aware that a sentence discount is likely to be available for a plea 
of guilty at that stage but is unlikely to be available at the trial. (20.34) 

Agree. 

We recommend that statutory and common law special defences should be intimated no 
later than the intermediate diet or any adjournment of that diet. (20.21) 

Agree. 

We recommend that not more than about 30 intermediate diets should be set per part 
court day. (20.4) 

R89. Agree. 

The Council would offer some comment on the Best Practice note suggested at 
paragraph 20.34. Any “target” proposed in relation to the citation of witnesses by the Crown 
by post immediately after pleading diet to allow information to be available at the 
intermediate diet must be a realistic one. Put another way, care will require to be taken that 
any dates set by the court for trial and intermediate diet must not be too early. In relation to 
paragraph x of the note, it should be borne in mind that when setting trial dates and 
adjourned trial dates the District Court is regularly asked to identify dates having regard to 
police witness dayshift duty patterns. It is understood this arises from a desire on the part of 
Chief Constables to avoid police witnesses attending court on overtime. 

WITNESS STATEMENTS 

90. We recommend that for all cases in which a summary trial has been fixed full signed 
witness statements should be prepared by the police. (21.1 - 21.3) 

R90. Agree. 
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91. 

R91. 

92. 

R92. 

93. 

R93. 

94. 

R94. 

95. 

R95. 

We recommend that section 258 of the 1995 Act be clarified to confirm that the Crown and 
the defence may serve a statement (of the kind referred to in that section) relating to the 
signed witness statements of witnesses whose evidence is considered unlikely to be 
disputed and that unchallenged witness statements should be the evidence of the 
witnesses concerned. (21.4) 

Agree. 

We recommend that similar provision be made to deal with other types of non-contentious 
evidence; for example, the provisions for routine evidence in sections 280 and 281 of the 
1995Act. (21.5-21.11) 

Agree. 

We recommend that the time limits in sections 258, 280, 281, etc. for the service of a 
notice of uncontroversial evidence or routine evidence of 14 days before trial be changed 
to 7 days before the intermediate diet where the accused is in custody and 14 days where 
he or she is not. (21.10) 

Agree. 

We recommend that conditions be prescribed which, if satisfied, would make a signed 
witness statement potentially admissible in evidence. (21.5 - 21.1 1) 

The Council would reserve its position until further information is made available. 

We recommend that a statement made by a witness to a police officer which is recorded 
verbatim and read over to the witness and signed by him or her should be admissible in 
court without being spoken to by a witness where it is agreed between the parties that the 
statement shall be the evidence of that witness, where such a statement has not been 
challenged under section 258 procedure revised as proposed, or where, having heard both 
parties, the court has directed at the intermediate diet that the statement shall be 
admissible evidence in the case. Such statements should be read aloud to the court in the 
course of a trial as admissible evidence of the facts to which the witness attests. (21.5 - 
21.1 1) 

Agree. 

PRODUCTIONS FOR SUMMARY CRIMINAL CASES 

96. We recommend that the need for the police to retain productions with a view to trial should 
be reviewed with the aims of clarifying the law, e.g. by legislative change or the provision 
of guidelines, and reducing the amount and types of property which it is necessary to 
retain for possible production at a trial. (Ch. 22) 

R96. Agree. 

EVIDENCE OBTAINED USING VIDEO TECHNOLOGY 

97. We recommend that video recordings of the process of cautioning and charging suspects 
should be regarded as routine evidence. (Ch. 23) 

R97. Agree. 
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98. 

R98. 

99. 

R99. 

We recommend that, where there is CCTV evidence or other recorded evidence of events 
as they happened, it should be made possible to lead that evidence without it being 
necessary for a witness responsible for making, monitoring or obtaining the recording to 
attend court to speak to it, such as a police officer or a CCTV operator. A letter or 
certificate from the relevant organisation as to the provenance of the evidence should 
suffice. (Ch. 23) 

Agree and this is supported by the Council Departments who carry regulatory powers. 

We recommend that video evidence of witness statements should be treated in the same 
way as signed witness statements in relation to the procedure for such evidence to be 
agreed as uncontroversial. Where such evidence is either agreed to be uncontroversial or 
the court so directs it should be admissible evidence in the case. The Crown or the 
defence should be able to use that evidence without it being necessary for one or more 
witnesses to speak to it. (Ch. 23) 

Agree. 

TRIAL COURTS 

100. We recommznd that individual courts experiment with different court programmes to see 
what works best in that court to achieve optimum efficiency. Optimum efficiency must take 
account of the needs of all court users, including victims and witnesses. (Ch. 24) 

R100. Agree. It is recommended that the results of experiments undertaken are published and 
considered by local judicial boards. 

101. We recommend that there should be no call-over of trials (i.e. to determine whether the 
accused and witnesses are present and whether the trial will proceed) after the time when 
the first trial is due to start and that there should be no adjournments after that time to 
discuss pleas in cases in which the trial has not commenced. If there is to be a call-over, 
the court should sit earlier for that purpose. (24.2 - 24.4) 

R101. While the recommendation is supported, will any positive change in the culture occur 
without this matter being the subject of some form of statutory provision (and sanction)? 

102. We recommend that the first trial should start when it is due to start and that the court 
should refuse all adjournments except of trials which cannot, in the interests of justice, 
commence at all. (24.3) 

R102. Agree in principle but will the proposal change the culture without statutory provision? 

103. We recommend that courts be given targets for the time which elapses between the time 
when both accused and witnesses are required to arrive at court and the time at which the 
case in which accused are involved commences and, in the cases of witnesses, the time 
when the witness gives evidence. We recommend that courts should aim to require the 
attendance of witnesses at court no more than an hour or so on average before they are 
required to give evidence. (24.5 - 24.7) 

R103. In relation to the setting of the targets described, what is to be the sanction in the event of 
the target not being met? If what is proposed is a “staggering” of cases, what is to happen 
if for instance cases cited for 10 am and 11.30 am are unable to proceed for some reason 
and the next case is cited for 2 pm? In an alternative scenario, what is to happen if the 
accused and witnesses are present at the appointed time and the defence agent is not yet 
present, perhaps due to prevailing business in another court location? Is the trial to 
proceed on the basis of the accused being a party defender because that is the “slot” 

I:\Legal\KERRM\Surnmjustrecommend.AMK.doc/GG 



allocated to that trial? Ministers are asked to consider whether this is in the interests of 
justice. 

TRIAL IN ABSENCE 

104. 

R104. 

105. 

R105. 

106. 

R106. 

107. 

R107. 

108. 

R108. 

109. 

R109. 

110. 

We recommend that trial in absence should be competent whether the accused has been 
charged with a common law crime or a statutory offence and whether or not the crime or 
statutory offence is punishable by imprisonment. (Ch. 25) 

Agree. 

We recommend that trial in absence should only take place if the court is satisfied that the 
accused has received notice that he or she is required to attend trial at a particular time 
and that if he or she fails to do so the trial may or will proceed in absence. (25.1 - 25.7) 

Agree. 

We recommend that trial in absence should be competent where any counsel or solicitor 
instructed in the case withdraws. (25.9 - 25.1 1) 

Agree 

We recommend that the court should not be required to appoint a solicitor when the 
accused is unrepresented but should have power to do so. (25.9 - 25.1 1) 

Agree. However the observation of the Review Committee in paragraph 25.1 1 that “In a 
summary criminal court, particularly one presided over by a professional judge, the court 
will be well able to ensure that the Crown case is sufficiently proved . . .” is disingenuous. 
Where is the data, other than ill founded anecdote, which would support any proposition 
that a lay justice of the peace would not be well able to ensure that the Crown case is 
sufficiently proved before it considers whether the accused should be convicted? 

We recommend that it should be made competent to establish the identity of an offender 
by photographic evidence where identity is in issue. (25.12 - 25.13) 

Agree. In relation to paragraph 25.12 of the Committee Report, it should be borne in mind 
that persons who are arrested and taken to a police station and charged in connection with 
offence are, at that stage, alleged offenders only. 

We recommend that following trial in absence, a court should have power to impose fines, 
and make compensation orders, supervised attendance orders instead of fines, exclusion 
orders (from licensed premises) and non-harassment orders. (25.1 4 - 25.1 5) 

Agree. 

We recommend that it should not be competent to impose sentences of imprisonment or 
sentences which require the consent of the accused in the absence of the accused. (25.1 6 
- 25.1 7) 

R110. Agree. 
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11 1. We recommend that a provision be introduced in Scotland along the same lines as section 
142 of the Magistrates’ Act 1980 in England and Wales, which provides that the court may 
vary or rescind a sentence or other order made when dealing with an offender and may 
order a rehearing of the case if it appears to the court to be in the interests of justice to do 
SO. (25.18 - 25.19) 

R111. Agree. 

The Council would ask Ministers to consider carefully whether the cumulative effect of the 
proposals contained within chapters 19 to 25 of the Review Report is that a substantial 
onus appears to pass to an accused who in all likelihood will have no legal aid to assist in 
hidher defence and who may very well be unrepresented. In its desire to strengthen the 
“summary” aspect of the criminal justice system, has the Review Committee diminished 
the “j u st ice” r eq u i re men t ? 

THE ROLE OF THE BENCH IN MANAGING COURT BUSINESS 

112. We recommend that the Judicial Studies Committee provide further training for judges in 
the management of summary court business. (26.1 6 - 26.1 7) 

R112. Agree. 

113. We recommend that management information should be provided to judges on a court by 
court basis at regular intervals showing the extent to which there is deviation from the 
mean in relation to the number of adjournments granted at the various states of the 
process, the overall time taken to deal with cases and the implications for witnesses, 
victims and accused. (26.1 3 - 26.1 5) 

R113. Agree. As an observation the Council considers that there is no reason why lay justices of 
the peace could not with training exercise this management role. The Council agrees with 
the sentiment expressed in paragraph 26.17 in relation to the dissemination of best 
practice. 

ALTERATION OF DIETS 

114. We recommend that consideration should be given to repealing or amending section 
137(2) of the 1995 Act (requirement on the court to postpone a case on the joint 
application of the prosecutor and accused unless there has been unnecessary delay on 
the part of one or more of the parties). If it is thought necessary to retain that sub-section it 
could be amended to specify that applications for postponement of a case should state in 
cogent terms the reasons why postponement is sought. (Ch 27) 

R114. Agree. 

SENTENCING INFORMATION SYSTEM 

115. We consider that a sentencing information system would have benefits in furthering 
consistency in sentencing and reducing the phenomenon of “sheriff shopping”, thereby 
encouraging more early pleas. We recommend that this issue be examined further by the 
Sentencing Commission. (Ch 28) 

R115. Agree. 
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1 16. We suggest that a sentencing information system for summary courts could use, so far as 
possible, the software developed for the current High Court system. We suggest that the 
software be modified so that access can be made available to COPFS and to defence 
lawyers. They should be able to gain access to all the data other than the identity of the 
judge who dealt with a particular case. (Ch. 28) 

R116. Agree. There is of course no such system currently available within the summary courts 
and the absence of same should not be used to impute any criticism on the approaches to 
sentencing thus far taken by lay justices of the peace. 

SOCIAL ENQUIRY REPORTS 

117. We recommend the removal of the compulsion upon the court to obtain a new Social 
Enquiry Report (SER) prior to sentence in the circumstances currently prescribed, where a 
report which has been produced in the last 3 months is available. The option of obtaining a 
new report in these circumstances should be retained. (29.1 - 29.4) 

R117. Agree. 

118. We recommend that social workers be provided with a short summary of the evidence 
against an accused (similar to that which would be provided to the accused with the 
complaint) along with a copy of the complaint and details of the accused’s previous 
convictions to assist in the production of accurate SERs. (29.6) 

R118. Agree. 

11 9. We recommend that it should not be necessary for a court to obtain a social enquiry report 
if the court is satisfied that, having regard to the sentence likely to be imposed by it, the 
obtaining of such a report would serve no useful purpose. (29.1 - 29.4) 

R119. Agree. 

COURT SITTING HOURS 

120. 

R120. 

121. 

R121. 

We do not make any recommendation for the regular extension of court hours. (Ch. 30) 

Noted. 

We recommend that courts should have responsibility for making the best use of the 
resources available to them. In doing so they should consider adjusting their hours of 
sitting to suit local circumstances. This is a matter which local criminal justice boards may 
wish to consider in more detail. (Ch. 30) 

The recommendation is noted. As an observation some difficulties are encountered by 
defence agents in prioritising case loads between sheriff and district courts. This may be 
exacerbated if both courts hold early custody courts or early call-over$. This issue may of 
course be able to be resolved in discussions within local judicial boards. The Council 
would reiterate the earlier comment in response to recommendation 103 in relation to 
establishing “slots” for the commencement of trials. 
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SUMMARY APPEAL COURT 

122. We recommend that there should be a summary criminal appeal court. (Ch. 31) 

R122. Agree. 

123. We recommend that the summary appeal court should hear all summary appeals against 
sentence. Provision should be made for the summary criminal appeal court to refer any 
appeals which raised questions of law or of sentencing principle of wider application to the 
High Court of Justiciary. (31.1 2) 

R123. Agree. 

124. We recommend all appeals involving conviction or acquittal or lenient sentence should 
continue to be marked to the High Court of Justiciary. It should be open to judges of the 
High Court carrying out a sift of such cases to direct that the case be dealt with by the 
summary criminal appeal court. (31.1 3 - 31.1 6) 

R124. Agree. Would it be intended to monitor the effect of the “sift” to see how many cases are 
retained by the high court and how many are sent back to the summary criminal appeal 
court? 

125. We recommend that the summary criminal appeal court hearing sentence only appeals, in 
which leave has been granted, should sit as a bench of two but, in the event of 
disagreement or where a point of importance arises, should sit as a bench of three. (31.16 
&31.19) 

R125. Agree. 

126. We recommend that the judges for the summary appeal court should be drawn from the 
shrieval bench. We envisage sheriffs principal being part-time members of the court. We 
also envisage that a number of experienced sheriffs would be appointed as part-time 
members of the court for a term of years, possibly 3 years, which might be renewed. Such 
sheriffs should have held office as such for a minimum period of years, possibly 5 years, 
prior to their appointment as members of the summary criminal appeal court. 

R126. Agree. 

127. We recommend that overall responsibility for the operation of the summary appeal court 
should be in the hands of a single sheriff principal, who would be appointed to that role on 
a part-time basis for a term of years, possibly 3 years, and that this appointment could 
rotate between sheriffs principal. (31.9 - 31.1 1) 

R127. Agree. 

128. We recommend that the summary appeal court should be peripatetic. Appellants could be 
represented by their own solicitors in a relatively local court. (31.1 7 - 31.1 8) 

R128. Agree. 
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129. We recommend that provision should be made for the Scottish Legal Aid Board (SLAB) to 
scrutinise the merits of summary appeals before legal aid is granted for them. (31.21 - 
31.22) 

R129. Agree. 

Ministers are asked to consider carefully whether the appeal recommendations contained 
in chapter 31 would remain substantially intact in the event that the recommendation to 
abolish lay participation in the summary courts is not implemented. 

FINE ENFORCEMENT 

130. We recommend that the Executive should take responsibility for fine enforcement away 
from individual courts and bring it together within a single delivery organisation - which 
could be a separate arm of the Scottish Court Service or a free-standing public sector 
organisation. (Ch. 32) 

R130. Agree in principle. The Council would wish to see further detailed proposals and would 
reserve its position in relation to the transfer of staff currently working within fine collection. 

131. Wherever practicable, financial penalties which carry an ultimate criminal sanction, should 
be collected and enforced by the new agency, which would have a variety of new powers. 
(Ch. 32 - 32.46 in particular) 

R131. Agree in principle. 

132. We recommend that the Executive should explore with the Department of Work and 
Pensions the options for making the deduction from benefits scheme operate more 
effectively in Scotland. (32.47 - 32.48) 

R I  32. Agree in principle. 

133. We recommend that the Executive should consider how arrestment of earnings orders 
might be better used as a means of fine enforcement. (32.49) 

R133. Agree in principle. 

134. We recommend that a thorough examination of the unit fines system should be undertaken 
in the context of the revised approach to Summary Justice proposed in Scotland. (32.50) 

R134. Agree in principle. The Council would however reserve its position until the findings of the 
The Council endorses the Review Committee’s examination referred to are published. 

comments at paragraph 32.32. 

HOW WILL WE KNOW WHETHER THE CHANGES WE RECOMMEND ARE WORKING? 

135. We recommend that more information be collected about the time taken to handle not just 
those cases in which there is a prosecution but different populations of cases - for 
example, those in which warnings are issued, fixed penalties and fiscal fines are offered, 
and cases marked “no proceedings”. (33.1 - 33.13) 

R135. Agree. Information of the kind narrated should not only be collected but should be 
published and reviewed by judicial boards. It is imperative that more information in relation 
to the Fiscal Fine scheme is published and that any “tariff” applied between minimum and 
maximum figures is disclosed in order that some measure of consistency can be achieved 
throughout Scotland. The issue here is not just about efficiency and effectiveness of the 
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Summary Justice System but also its transparency. Justice must be seen to be done and 
extreme care has to be taken to ensure that any new system is not merely an impersonal 
administrative conveyer belt. 

136. In relation to cases diverted from prosecution, we recommend that the National Criminal 
Justice Board should consider what further information needs to be collected in order that 
sensible time targets can be set. (33.14) 

R136. Agree in principle. Under “best value” conditions targets should be specific, measurable, 
It is to be hoped that the National Criminal Justice achievable, realistic and time bound. 

Board will heed these criteria. 

137. We recommend that the National Criminal Justice Board should seek to identify quality 
controls and targets which in combination will help to eliminate those factors which this 
report identifies as leading to wasted effort on the part of one or more agencies. (33.15 - 
33.1 8) 

R137. Agree in principle. Same comment as above. 

138. We recommend that there should be a clear process within the system for determining the 
most relevant performance information and for generating it on an area by area and/or a 
court by court basis. This should be an easily comprehensible system capable of 
benchmarking between areas and susceptible to trend analysis. (33.1 9 - 33.23) 

R138. Agree in principle. 

139. We recommend that the working up of detailed system targets should be the responsibility 
of the National Criminal Justice Board. (33.24 - 33.27) 

R139. Agree in principle. 

140. We recommend that there should be regular thematic cross-agency inspections of critical 
elements of the criminal justice system. (33.28 - 33.30) 

R140. Agree. Should responsibility for the administration of District Courts remain with local 
authorities, the Council would be willing to participate in cross agency inspections of critical 
elements of the criminal justice system, possibly through the COSLA umbrella. 
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