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Introduction and Purpose of Report 

The Subordinate Legislation Committee of the Scottish parliament is conducting an inquiry 
into the Regulatory Framework in Scotland and is seeking views from all interested parties, 
including the Council. 

The Committee’s inquiry is in two phases. The first phase, which has been completed, 
examined the existing Regulatory Framework in Scotland and what would be required to 
improve the quality of new and existing devolved regulation. The Council has contributed in 
the past to this Phase 1 work and the General Purposes Committee at its meeting on I 1  
August 2004 approved a Council response to the consultation document issued by the 
Subordinate Legislation Committee as part of its first phase work. 

For Phase 2, the Subordinate Legislation Committee’s inquiry will look at the actual process 
of regulation (also known as Subordinate Legislation). It will examine the supervision which 
the Parliament should exercise over Subordinate Legislation, most of which is made by 
Scottish Ministers. The Committee will then make recommendations to the Parliament in 
relation to the making, publication and parliamentary control over this, with a view to 
introducing a parliamentary bill in 2006. 

The various organisations, including Scottish local authorities, have been invited to submit 
written responses to the Scottish Parliament’s Subordinate Legislation Committee by 30 
September 2005. This report, in essence, suggests a response to be made on behalf of 
North Lanarkshire Council and has been prepared after the views of all Council departments 
have been sought on the terms of the consultation paper. 

The Consultation Paper 

The consultation paper which the Subordinate Legislation Committee has published can be 
found at http://www.scottish.parliament.uk/business/committees/subleq/index.htm In essence 
the consultation paper raises issues regarding the supervision which Parliament should 
exercise over Subordinate Legislation, most of which is made by Scottish Ministers. 

The draft response which is set out in the appendix to this report has been prepared and is 
recommended for adoption as the Council’s response to the consultation. 

Corporate Considerations 

The issues contained in this report do not substantially impact on the Council’s overall 
policies and resources. 
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4. Re com mend at ion 

4.1 The Committee is recommended to approved the proposed draft response to the 
Subordinate Legislation Committee on the consultation paper issued regarding the 
supervision which the Scottish Parliament should exercise over Subordinate Legislation in 
Scotland. 

A 

D i rector Ad m i n is t ra t gc !V L4'y 

Members seeking further information on the contents of this report are asked to contact Paul Guidi, 
Senior Solicitor on Exfension 2294. 
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NOTE OF COMMENTS BY NORTH LANARKSHIRE COUNCIL TO PHASE 2 INQUIRY INTO 
THE REGULATORY FRAMEWORK IN SCOTLAND BEING UNDERTAKEN BY THE 
SUBORDINATE LEGISLATION COMMITTEE OF THE SCOTTISH PARLIAMENT 

The following comments relate to each of the issues identified in the consultation paper:- 

Procedure 

1. The current negative and affirmative procedures and whether they should continue 
to exist for the Parliamentary consideration of subordinate legislation 

North Lanarkshire Council feel that current procedures (negative and affirmative) are good 
measures that, in essence, safeguard the supervisory role which Parliament should have 
over subordinate legislation. In the Council’s view they provide a good measure of control 
from Parliament’s perspective. 

2. The role of the subordinate legislation Committee and the subject Committees in 
examining subordinate legislation 

In the view of North Lanarkshire Council the respective roles of the Committees are clearly 
defined. With there being clear lines of demarcation, the Council’s view is that there is 
limited scope for any duplication or overlap. North Lanarkshire Council, therefore, would 
not propose any change regarding the remits of the respective Committees. 

3. Whether the procedure chosen should rely on the parent Act or whether the 
Parliament should consider a procedure which allows the significance of the 
instrument to dictate the procedure adopted 

North Lanarkshire Council feel that Parliament considering a procedure which allows the 
significance of the instrument to dictate the procedure adopted is clearly the preferable 
option. This allows for a degree of flexibility and has the benefit of involving Parliament at 
an early stage in the procedure. North Lanarkshire Council, of course, are aware that one 
fundamental issue concerning this is whether Parliament would, in all cases, have the 
requisite time to, at an early stage, consider an appropriate procedure. 

Amendment 

4. Whether the Scottish Parliament should be given powers to amend instruments or 
drafts, or to recommend such amendments 

North Lanarkshire Council’s view is that the Parliament should be made aware of 
instruments in a manner that does not significantly increase its workload but allows it to 
become involved in the amendment or the drafting of an instrument should it so choose. It 
is, of course, recognised that in cases of national emergencies such opportunities may not 
be possible or could be severely restricted. Fundamentally, North Lanarkshire Council 
supports approaches to try to reduce the likelihood of Parliament being faced with a choice 
of having to revoke an instrument after it has come into force or allowing it to remain in 
force even though it has concerns with one or more aspect of it. In view of this a 
mechanism that enables Parliament to amend such instruments rather than having to 
accept or revoke them in total would be welcomed. Increased opportunity for Parliament to 
become involved in the drafting of instruments where it deems this appropriate would also, 
in North Lanarkshire Council’s view, be welcomed. 
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5. Whether the Scottish Parliament should be given the power to recommend certain 
changes being made to an instrument, before the instrument will achieve 
Parliamentary approval 

North Lanarkshire Council feel there is merit in the Scottish Parliament being given the 
power to recommend certain changes being made to an instrument prior to the instrument 
achieving Parliamentary approval. North Lanarkshire Council acknowledges that 
Parliament having this increasing role will allow for Parliament to recommend changes to 
wording where there may ambiguities or a lack of clarification regarding precisely what is 
meant. 

Consultation 

6. Imposing a general requirement to consult the Parliament on draft instruments 

North Lanarkshire Council acknowledges that such a requirement in every case has a 
potential for significantly increasing Parliament’s workload and is of the view that the 
requirement to consult Parliament on draft instruments may not be practicable in every 
case. 

7. The use of “super-affirmative’’ procedure and examples of where it could be used 
effectively 

In North Lanarkshire Council’s view the “super-affirmative” procedure clearly would have 
benefits when a draft instrument or a proposal for a draft involves matters of particular 
significancelnational importance. In situations like this, allowing Parliament to be given the 
opportunity to comment on the proposal before the instrument begins its parliamentary 
process clearly would have benefits as Parliament would be involved to a greater extent 
than otherwise and this may ensure that when there is an instrument of significant 
importance, full account has been taken of Parliament’s comments. 

Definition of Scottish Statutory Instruments 

8. Whether all instruments of a legislative character, for example, guidelines and codes 
of conduct, should require to be SSls 

In North Lanarkshire Council’s view it is probably impracticable to make all guidelineslcodes 
of conduct Scottish Statutory Instruments but consideration should be given to how the 
Parliament could be advised of their draftinglpublishing. North Lanarkshire Council 
acknowledges that it may be impracticable for the Parliament to get involved with the detail 
of all codes of conduct but it may be possible to notify the Parliament of their existence prior 
to their publication and allow it to become involved if it so chooses. North Lanarkshire 
Council, however, are of the view that guidelines should not be afforded the legal standing 
of a Scottish Statutory Instrument. In North Lanarkshire Council’s view by their very nature 
guidelines seek to guide rather than direct and the flexibility and discretion element they 
give can often lead to more innovative solutions being developed. In addition, North 
Lanarkshire Council feels such a proposal (to allow guidelines to become Scottish Statutory 
Instruments) would result in a significant additional bureaucratic burden for regulatory 
bodies. 

Existing Parliamentary procedures 

9. The existing procedures for scrutinising Scottish Statutory Instruments 

In North Lanarkshire Council’s view the existing procedures for scrutinising Scottish 
Statutory Instruments are sufficiently clear and adequate and no changes are suggested. 

inq reg framework gp.doc 



10. Increasing the time allowed for the Parliament to consider Scottish Statutory 
Instruments 

In North Lanarkshire Council’s view, to allow for detailed and thorough consideration there 
may be merit in slightly increasing the time allowed for Parliament to consider Scottish 
Statutory Instruments. In view of North Lanarkshire Council’s earlier views that Parliament 
be involved at the earlier stages in the process, North Lanarkshire Council acknowledges 
that an “knock-on” effect of this is that there will be an increased workload for Parliament 
and extending the time for Parliament to give consideration to Scottish Statutory 
Instruments would probably be necessarylwelcome. 

11. Extending the 21 days given for a negative instrument to come into force to 
something that would allow the Parliament to consider all negative instruments 
before they come into force 

North Lanarkshire Council can see the advantages of extending the 21 day period by say a 
further 14 days. 

Instruments not subject to procedure 

12. 

13. 

The use of these procedures 

North Lanarkshire Council feel that these procedures should be used in a very limited 
number of cases where it is thought that the instruments do not relate to matters of great 
significance. 

Whether the use of class 7 should be discontinued, with class 6 being used so that 
general instruments should be laid before parliament in all cases 

North Lanarkshire Council feels there is great merit in the use of class 7 being discontinued 
with class 6 being used so that all instruments, in essence, are laid before Parliament and 
Parliament is clearly made aware of their existence. 

Numbering, Classification and Publication of Scottish Statutory Instruments 

14. The current publication system of Scottish Statutory Instruments 

North Lanarkshire Council’s general views are given immediately below. 

15. Whether there should be a requirement for the Queen’s Printer for Scotland to 
publish drafts of SSls which are laid before Parliament and subject to affirmative 
procedure 

North Lanarkshire Council feels it is a concern that some instruments are not published and 
North Lanarkshire Council would welcome a requirement that all instrumentslcodes of 
conduct/guidelines are published in a manner that is easily accessible to Parliament, public 
bodies and the wider public. 

Consequences of not laying 

16. Whether an instrument should be required to be laid as soon as practicably possible 

In North Lanarkshire Council’s view, this represents good practice. 
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17. Whether failure to lay an instrument, when it is required to be laid, should make the 
instrument invalid 

North Lanarkshire Council feels that such a sanction has certainly got advantages in that it 
puts an onus on those requiring to lay an instrument to do so when required. North 
Lanarkshire Council, however, feels that the sanction is unduly punitive and feels that by 
perhaps imposing some additional procedures to come into play, where the instrument is 
not laid timeously, would perhaps be the better option. North Lanarkshire Council 
acknowledges that there may be a substantial degree of work involved in the preparation 
and consultation regarding an instrument and feels it may not be beneficial to simply 
declare the instrument invalid due to what perhaps could be perceived as being a 
procedural fault. 

Director of Administration 
North Lanarkshire Council 
August 2005 

inq reg framework gp.doc 


