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1. 

1 .I 

1.2 

1.3 

1.4 

Background 

The Scottish Executive is committed to taking forward a programme of reform to improve the 
arrangements for the handling of complaints against legal practitioners in Scotland. They 
have reviewed these arrangements in the light of the recommendations made by the former 
Justice 1 Committee in the report of its inquiry into regulation of the legal profession, and in 
the light of reforms made by the professional bodies themselves in response to certain of 
those recommendations. 

A consultation paper on the Regulation of the Legal Profession in Scotland entitled 
“Reforming complaints handling, Building consumer confidence” has been issued by the 
Scottish Executive. It proceeds upon an acceptance of the main conclusion of the Justice 1 
Committee to retain self-regulation of the legal profession, or, more accurately, co-regulation 
as it involves the Scottish Legal Services Ombudsman and the Scottish Solicitors 
Disciplinary Tribunal. 

Many consumers feel that the complaints system is too long and too complicated and there is 
a general feeling that it might be weighted in favour of the lawyer. The Executive proposes 
to introduce a greater degree of independence and oversight into the system, so instilling 
greater public confidence into the process. It proposes that the powers of the Scottish Legal 
Services Ombudsman should be increased. 

The consultation paper recognises that the complaints system is mainly used by private 
consumers against their High Street firm of solicitors. Business and corporate consumers 
who utilise legal services on a regular basis are less inclined to complain, preferring instead 
simply to change their legal services provider and move on. As a large and complex local 
authority, North Lanarkshire Council falls into the latter category. The long term strategy 
which the Council has adopted since its inception is to utilise a relatively large range of 
external legal providers each one chosen, price apart, for the particular expertise they display 
in the relevant field of practice, be it commercial development, procurement or civil litigation 
skills. It is therefore fair to say that the proposed changes will have a limited impact on the 
Council’s delivery of its services. 
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1.5 The Executive has called for responses to be submitted by 3 August 2005. This timescale 
has precluded the presentation of a Council response to Committee in advance. In 
consultation with the Convener of the General Purposes Committee, a response to the 
questionnaire has been submitted, a copy of which is attached to this report. 

2. Recommendation 

The Committee are asked to homologate the submission of the Council’s response to this 
Consultation. 

Enc 
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ANNEX A 

SUMMARY OF QUESTIONS 

CHAPTER 3 

Question 1 Do you think the Law Society of Scotland should keep its regulatory 
and representative functions undivided as at present? 

Answer Yes. The benefits which the Justice 7 Committee concluded were 
evident are valid and worth preserving. 

Question 2 What benefits, if any, would there be in splitting or ring-fencing these 
functions? 

Answer There would be no apparent benefit in ring-fencing these functions, at 
least until the proposed reforms are implemented and assessed. 

Question 3 Would the management of the Society’s Client Relations Office by a 
Consumer Complaints Board (with a lay chair and lay majority) be a 
useful measure to build confidence in the independence of complaints 
hand I i n g arrangements? 

Answer 

CHAPTER 5 

Question 4 

Answer 

Question 5 

Answer 

Question 6 

Answer 

Question 7 

Answer 

The introduction o f  a Consumer Complaints Board is seen as 
premature. 

Do you think that such an increase in the powers of the Scottish Legal 
Services Ombudsman would of itself be enough to ensure public 
confidence in complaints handling arrangements in Scotland? 

No. NLC agree with the Executive that the complaints handling system 
needs to be seen to be more independent with a greater degree of  
oversight to increase public confidence. 

Do you think that this option strikes the right balance between 
independence and self-regulation? 

No. this option retains the majority o f  complaints handling within the 
professional bodies and fails to achieve the aim o f  increased 
independence and oversight. 

What do you see as the advantages and disadvantages of a gateway 
with oversight functions? 

An advantage would be the ability to oversee the handling and 
outcome o f  each complaint but the disadvantage would be the lack o f  
independent investigation and resolution. 

Do you support a substantive gateway on the option C model? What do 
you see as its advantages? 

Yes. This option should satisfy the aim o f  independence. 
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Question 8 

Answer 

Question 9 

Answer 

Question 10 

Answer 

CHAPTER 6 

Question 11 

Answer 

Question 12 

Answer 

CHAPTER 7 

Question 13 

Answer 

Question 14 

Answer 

Question 15 

Question 16 

Answer 

Question 17 

Answer 

Question 18 

Do you agree with the funding arrangements proposed for option C? 

Yes. 

Do you support option D? What do you see as its main advantages? 

No. The concept o f  a single independent ombudsman is a familiar one 
to the public and would instil greater confidence than a board of 
nominated persons. 

Do you have any views on the composition of the board under Option 
D? 

It would have to have a lay chair and a lay majority. 

Do you agree that the Scottish Legal Services Ombudsman should be 
provided with the additional powers outlined above? 

Yes. The arguments for augmenting the powers o f  the Scottish Legal 
Services Ombudsman are sound. 

If you think any of these powers would be inappropriate, please tell us 
why. 

None. 

Do you agree with the proposed definition of a ‘complaint’? 

Yes. 

Do you agree with the proposed definition of an ‘interest to complain’? 

No. 

If you disagree with either or both of these definitions, please explain 
why. 

If the distinction between complaints about conduct and IPS were to be 
dropped, what changes would be needed to the relevant powers of the 
Council of the Law Society of Scotland and the Scottish Solicitors’ 
Discipline Tribunal ? 

NLC have no informed comment to make on this matter. 

Do you see any difficulties in dropping this distinction? 

As 76. 

Do you think the existing definitions of tests of conduct and IPS need 
to be improved? 
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Answer 

Question 19 

Answer 

Question 20 

Answer 

Question 21 

Answer 

CHAPTER 8 

Question 22 

Answer 

Question 23 

Answer 

CHAPTER 9 

Question 24 

Answer 

Question 25 

Answer 

Question 26 

Answer 

Question 27 

Answer 

No. Expanding the definitions does not necessarily afford better 
guidance on desired standards. If that is desired, a separate guidance 
note should be prepared apart from the statutory definition. 

If yes, what alternative definitions would you prefer? 

N/A 

Do you think that the professional bodies should be able to investigate 
small negligence claims? 

Yes. 

What implications, if any, might this have for professional indemnity 
ins u rance? 

Unknown, but i t  is quite possible that awards for small negligence 
claims would represent value for money against the Master Policy as 
being an early economic settlement. Awards could be viewed as an 
efficient claims handling service. 

Do you agree that compensation should be available for loss, 
inconvenience and distress caused to clients due to professional 
misconduct by a practitioner? 

Yes. 

Do you agree with this proposed increase in compensation payable to 
a complainant by the professional bodies? 

Yes. 

Do you agree that the Tribunal’s complement of solicitor members 
should be set at fourteen (without a minimum level)? 

Yes. 

Do you agree that the complement of lay members should be increased 
from eight to fourteen? 

Yes. 

Do you agree that a quorum should include at least two solicitor and 
two lay members? 

Yes. 

What do you think about current arrangements for the appointment 
and remuneration of solicitor members of the Tribunal? 

The arrangements for appointment and remuneration o f  solicitor 
members o f  the Tribunal should remain a matter for the professional 
body. 
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CHAPTER 10 

Question 28 

Answer 

CHAPTER 11 

Question 29 

Answer 

Question 30 

Answer 

Question 31 

Answer 

CHAPTER 12 

Question 32 

Answer 

Do you agree that the oversight role envisaged for the Scottish Legal 
Services Ombudsman would be a good way to address concerns about 
the operation of the Law Society of Scotland’s Guarantee Fund and 
Master Policy ? 

NLC have no informed comment to make. 

The Executive supports disciplinary powers for the Society in relation 
to unsatisfactory conduct. Do you agree that the Society should have 
such powers? 

Yes. 

Do you agree that the Society should also have powers regarding 
professional misconduct or should professional misconduct be solely 
a matter for the Scottish Solicitors’ Discipline Tribunal? 

Yes. 
unsatisfactory conduct. 

The Society should have powers in relation to a finding of 

Do you think the related procedures and sanctions are appropriate? 

Yes. 

Do you agree that a solicitor who is no longer practising should not be 
able to act as a Notary Public? 

Yes. 
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