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1. Purpose of Report 

1.1 The report advises of a consultation, by the Scottish Executive, on the operation of the 
Freedom of Information (Scotland) Act 2002 and submits, for consideration, proposals for 
a response. 

2. Background 

2.1 The Freedom of Information (Scotland) Act 2002 came into force on 1 January 2005. 
Prior to the Act coming into force an undertaking was given that the operation of the Act 
would be reviewed and the Scottish Executive have now issued a consultation document 
on the operation of the Act after one year in force. The consultation period ends on 
31 March 2006 and responses require to be submitted by that date. A copy of the 
consultation document has been deposited in the Members’ Library. 

3. Consultation 

3.1 In the terms of reference for the review it is indicated that the review will not encompass a 
wholesale look at the legislation - rather it will concentrate on those areas where any 
agreed changes or outcomes would be achievable through use of subordinate legislation 
or amendment to the Codes of Practice. Areas for consideration include 

. Fees regulations . Coverage of the Act 

. Other statutory disclosure 
and 

Guidance on exemptions on the grounds of national security 

Views on the overall operation of the Act. 

4. Fees 

4.1 A principal element of the consultation relates to the fees chargeable in respect of 
Freedom of Information requests. The current fee regulations provide that, if the cost to a 
local authority of complying with a request amounts to less than f100, no fee is 
chargeable; if the cost falls within the range of f l O O  to f600, 10% of the cost in excess of 
f l O O  is chargeable; and if the cost exceeds f600, the local authority is entitled either to 
refuse to comply with the request or, if it elects to comply with the request, to charge a fee 
of 10% of the cost in excess of f100. 

4.2 The regulations also cap the amount which can be chargeable for staff time to a level of 
f 15 per hour. 
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4.3 

4.4 

4.5 

4.6 

4.7 

4.8 

5. 

5.1 

6. 

6.1 

Provision exists in the Act empowering Scottish Ministers, by regulations, to provide for 
multiple requests to be aggregated for the purpose of estimating charges. That power has 
not as yet been exercised. 

The current fee provision leads to a significant drain on the resources of the local 
authority. In terms of the current fee regulations, the vast majority of requests received by 
North Lanarkshire Council have not led to the issue of a fee note. It has, accordingly, 
been necessary that the Council bear the whole cost of meeting those requests. In each 
case in which the Council has issued a fee note, the unrecoverable cost to the Council 
has been f I 00  together with 90% of the cost of compliance in excess o f f  100. In addition 
there have been instances of enquirers resorting to multiple requests to achieve, free, 
access to information for which, otherwise, a fee would be chargeable. 

It is noted that the fee regime in Scotland is more restrictive than that in England - and 
very much more restrictive than that now applying in the Republic of Ireland. No 
justification has been advanced for such differences and it is suggested that the Council 
respond to the consultation to indicate that, at the minimum, the fee regime should be 
brought into line with that in England - but that regard should be had, also, to the action 
taken in the Republic of Ireland following the longer experience in that country of the 
operation of a Freedom of Information regime and that consideration be given to all 
requests attracting a fee. 

Similarly it is clear that the capped level of f 15 per hour in respect of staff costs does not 
reflect the seniority of staff required to deal with Freedom of Information requests - and, 
again, this figure is lower than that applying throughout the rest of the United Kingdom. 
Given national local authority pay scales, there is no justification for this difference and it 
is suggested that the Council respond to the consultation to ask that this anomaly be 
rectified. 

The level of costs which entitles a local authority to refuse to comply with a Freedom of 
Information request - at f600 - is higher than that pertaining throughout the rest of the 
United Kingdom: again no justification is advanced for this difference and it is suggested 
that the Council use the consultation period to indicate that this level should be reduced in 
line with that applying elsewhere in the United Kingdom. 

Finally it is recommended that the Council advocate that by the Scottish Ministers 
exercise their powers under the Act to provide for the aggregation of multiple requests. In 
the absence of exercise of that power, it is easy for individuals or organisations to abuse 
the process to avoid payment of fee - and, thus, to involve the local authority in additional 
costs. 

Coverage of the Act 

The consultation document seeks views on extension of the Act to further bodies which 
appear to the Scottish Ministers to be exercising a public function - and the consultation 
document seeks views on bodies in respect of which this power should be exercised. It is 
not suggested that the Council propose any such extension. 

Section 31 

The consultation document seeks views, also, on the guidance note issued by the 
Scottish Executive to Scottish public authorities in relation to requests for information 
related to national security issues. North Lanarkshire Council has had no experience of 
such requests. It is, accordingly, suggested that the Council make no response in this 
regard. 
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7. Bars to Disclosure 

7. I There is provision within the Act to amend or repeal other legislation which may prohibit 
the disclosure of information. A number of instances of this have been encountered 
during the operation of the Act in North Lanarkshire, but in light of experience it is 
considered that any review of such legislation should be undertaken within the context of 
the restricting legislation rather than solely within the context of the Freedom of 
Information regime - and it is proposed that the Council respond accordingly. 

8. Overall Operation of the Act 

8.1 With regard to the overall operation of the Act, it is proposed that the Council suggest a 
relaxation of the 20 day period. Depending on the nature of the request and the amount 
and source of the information sought, a period of 20 days may be entirely inadequate for 
compliance. It is suggested that, while the period of 20 days may remain as an indicative 
period, the legislative provision should be altered to empower local authorities, by notice 
within the 20 day period, to extend that period to a period not exceeding 60 days. 

9. Recommendation 

9.1 It is recommended that the Committee 

(a) note the consultation on the review of operation after first year in force of the 
Freedom of Information (Scotland) Act 2002 

and 

(b) authorise a response in terms of this report. 

‘rector of Administration & Members seeking further information on the contents of this report are asked to contact John Fleming, Head 
of Central Services on Extension 2228. 
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