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, in order to meet 
with the legislation governing contractual procedures. 

Background 

Appendix I details the contracts currently in operation within North Lanarkshire. The total 
estimated value (net of VAT) of these contracts is S27.5m per annum and the majority will 
end on 3 1 March 1997. 

At present there are sixteen separate contracts and any contracts which were due to expire 
have been extended to the 1st July 1997 in terms of the moratorium on the requirement to 
seek competitive tenders due to Local Government Reorganisation. 

A key issue which must be addressed throughout the contract process is the avoidance of 
anti competitive conduct. New guidance on this issue was received on 2 April 1996 and a 
copy of this circular is attached for reference at Appendix 2. 

Outline Timetable 

The following timetable reflects the legislative requirements and outlines key stages in the 
tendering process and the tight timescale leading up to award of contracts. 

Process Deadline 

OJEC Prior Information Notice 
OJEC Contract Advert 
Return Date for Application 
Forms from Prospective 
Tenderers 23 August 1996 
Housing Committee approve 
List of Tenderers 
Issue Tender Document for 
Pricing 14 October 1 996 

23 May 1996 
20 June 1996 

11 September 1996 
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Process Deadline 

Return Date for Tenderers 
Housing Committee approve 
Successfbl Tender March 1997 
Contract Commences 1 July 1997 

2 December 1996 

3.3  Prior to advertising in the official Journal of the EC and in order to comply with the above 
timetable decisions in the following key areas must be made at this stage; 

(i) Tendering Procedure 
(ii) Packaging of work 
(iii) Duration of Contract 
(iv) Tender Evaluation 

4. Tendering Procedure 

4.1 There are three possible procedures for consideration which are the ''open" procedure, the 
"restricted" and the negotiated procedures. The "open" procedure is where all interested 
contractors are invited to tender. This is operationally labour intensive, more expensive than 
the restricted procedure and would entail inviting tenders from all contractors. The 
restricted procedure on the other hand is where the authority invites no less than 5 tenders 
from those who have expressed interest. The restricted procedure is easier to manage 
operationally and less costly than the open procedure. The negotiated procedure would not 
be appropriate in this instance. 

5. Packaging 

5.1 There are a number of options which can be considered concerning the packaging of work 
and they are summarised below. 

5.2 -Option 1 

A comprehensive housing repairs and maintenance contract for the whole of North 
Lanarkshire. 

5.3 This would mean one very large contract for all repairs and maintenance work covering the 
whole of North Lanarkshire with an annual contract value of approximately S28m. 

5.4 There is obvious simplicity in issuing one bulk tender for all work which would guarantee 
dealing with only one contractor. There is, however, a strong danger with only one 
contractor that this could be construed as anti-competitive given the extremely large size of 
the resultant contract, and having regard to the recently issued circular from the Scottish 
Development Department. 

5 .5  -Option2 

Two tenders comprising all work of which one would be for the Northern and Central area 
of the district and one would be for the Southern area of the district. 

2 
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5.6 As for Option 1 this option would mean that all work in each area would be within the same 
contract however the overall size of each contract would be smaller i.e. approximate annual 
contract value of 214m. 

5.7 The main advantage of this approach would be that one contractor would be ultimately 
responsible for all aspects of the repairs service in a particular area. 

5.8 The disadvantage of this option is that it would represent a change in the operation of all the 
merging authorities by including all specialist work. In particular, the inclusion of 
maintenance of heating systems in the one contract could lead to accusations of anti- 
competitive conduct by changing accepted practice. 

5.9 The Authority could also lose its freedom to choose the contractor responsible for 
maintaining heating systems since many major contractors would sub-contract this area of 
specialist work. There would therefore be less control over the contractor responsible for a 
major element of the repairs service, as well as an area which has significant Health and 
Safety implications. This is due to the potential for sub-contracting and because it would be 
more difficult to enforce a small part of a major repairs contract than to  enforce a separate 
contract for maintaining heating systems. 

5.10 - O ~ t i o n 3  

Two contracts for repairs and maintenance covering the Northern and Central area and the 
Southern area and one contract covering gas and solid fuel heating maintenance. 

5.1 1 This option retains the majority of work within two approximately equally sized contracts 
and allows for the creation of a separate contract for Gas and Solid Fuel heating 'installations. 

5.12 The advantages of this option is that it creates two manageable contracts for the majority of 
repairs and maintenance works which should minimise the potential for c o d h i o n  where an 
Area Office has to liaise with a wide range of contractors. 

5.13 By retaining a specialist contractor for Gas and Solid Fuel heating installations closer control 
can be achieved over this key aspect of the repairs service. 

5.14 It should also be noted that the two comprehensive repairs and maintenance contracts would 
be approximately the same size as the current Motherwell District Council contract which 
was not challenged as being anti-competitive during the previous tendering process. 
Appendix 3 provides a summary of each of the foregoing options. 

5.15 It is recommended that the Council package the contract on the basis of Option 3 which 
takes account of the guidance on anti-competitive behaviour and creates three contracts 
which reflect service requirements. 

5.16 At present the former Motherwell area operates a small stair and close lighting contract 
separate from the bulk tender and since none of the other merging authorities operated such 
a tender it is considered this historic anomaly should be eliminated by including all stair and 
close lighting within the two main bulk tenders. 

5.17 Similarly, at present the maintenance of Tower Services is carried out differently in the 
Central and Southern areas with the Southern area issuing a separate tender for these works 
in total while in the Central area there are a number of separate tenders with some of the 
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work being carried out within the bulk tender. It is proposed to remedy this anomaly by also 
incorporating this work in each of the two bulk tenders for general maintenance. 

5.18 The Central Area operates a maintenance contract for CCTV while the Southern Area has 
just entered into a contract for the maintenance of door entry systems and CCTV and it is 
recommended that the operation of the new contract for door entry systems be monitored 
before a decision is made on whether or nor to include this work in the bulk tenders or 
continue with a separate contract. The value of the work is such that it will not affect the 
advert in the EC journal and a decision can be made prior to the issue of the tender 
document. 

6. Duration of Contract 

6.1 As stated previously the majority of contracts within the North Lanarkshire area are due to 
expire on 3 1 March 1997. 

6.2 The contract for repairs and maintenance for the former Monklands District Council is not 
due to expire until December 1997. It is the view of the Housing Department that in order 
to rationalise computer systems, schedule of rates, tender packaging and operational 
procedures the advantages in preparing to tender this contract at the same time as the other 
fifteen are overwhelming. North Lanarkshire Construction Services, which carries out this 
work, has been approached and since some of the advantages which apply to the Housing 
Department as client in ending this arrangement on the 1 July 1997 also apply to 
Construction Services they would not object to new contracts beginning as from 1 July 
1997. 

6.3 In terms of the length of the new contacts, there is nothing laid down under the Planning 
and Land Act 1980 speciQing what duration the contract for maintenance must be although 
in relation to CCT, in terms of the 1988 Act, there is guidance for other work types that a 
minimum period o four years is considered reasonable. Based on the experience of the 
largest contract area operating within the tender area it is felt reasonable to re-tender on the 
basis of 5 years which goes beyond the minimum stated in the guidelines and also has the 
advantage of securing better continuity and stability in the provision of the repairs and 
maintenance service than a shorter term contract. 

a 

7. Tender Evaluation 

7.1 Tenders may be evaluated on the lowest price only or on the most economically 
advantageous. The most economically advantageous tender allows consideration to be given 
to price, technical merit and overal value for money. It is therefore proposed to evaluate 
tenders on the latter definition to ensure a quality repairs and maintenance service continues 
to be provided within North Lanarkshire. 

4 
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8. 

8.1 

9. 

9.1 

h 

Conclusion 

This report sets out the broad framework within which retendering of the existing repairs and 
maintenance contracts must be progressed and the key issues which must be addressed to 
allow advertisement within the European Journal. Further reports will be submitted to 
Committee at each stage of the tendering process outlining matters such as selection of 
tenderers, award of contracts etc. 

Recommendations 

Committee is asked to note the content of this report and to approve the following: 

(i) 
w 

t h e  progression of the tender process by placing an advert in the official Journal of 
the European Community on the basis of the restricted tendering procedure as 
outlined in this report. 

t h e  packaging of the comprehensive repairs and maintenanc contract into two areas f% I : .  . ,& 
covering the North and Central area and the S 0 u t h . z  aL*Ftl;r 

L.A.iL&d-W7Lc-A 6awe 
-(.(y-d M 

(ii) 

as outlined in this r e p o r t L  "V w-d- 
(iii) l!he packaging of a separate contract to be tendered on a North Lanarkshire wide 

basis covering the maintenance of gas and solid fuel heating installations.& 

f h e  proposed contract period of five years for all contracts outlined in this report. d . ~  y$b+4 
U 

(iv) 

advantageous * a.-,/ 

ky- 
(VI 

*. !% w- 

I - 

Encl. 

nIc97.DOC 
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Appendix 1 

Present Authority 

Motherwell 
Motherwell 
Motherwell 
Motherwell 

Monklands 
Monklands 
Monklands 
Monklands 
Monklands 

CurnbernauldlKils yth 
CurnbernauldlKils yth 
Cumbernauld/Kilsyth 
CumbemauldlKilsyth 

Strathkelvin 
Strathkelvin 
Strathkelvin 

NORTH LANARKSHIRE COUNCIL 

Existing Contmcts for Repairs and Maintenance 

Contract Contractor 

Tower Services 
Stair & Close Lighting 
Bulk Tender 
Main Gas/Solid & Central 
Heating 

MaintlRep Council Prop 
Gas Appliances 
Lift Servicing 
Ventilation Servicing 
Solid Fuel Maintenance 

Works of Maintenance 
Elect Maintenance 
Gas CentraYHeating 
Glazing Contract 

Repairs (Ward 12/13) 
Repairs (Ward 14) 
Gas Central Heating 
Maint 

Motherwell Building Services 
Motherwell Building Services 
Motherwell Building Services 
British Gas 

District Building Services 
Gas Plan 
Express Lifts 
MJN Ltd 
Scottish Coal 

CKDC Direct Works 
Strathkelvin CMS 
McLean & Nuttall 
CKDC Direct Works 

Strathkelvin CMS 
Strathkelvin CMS 
British Gas 

Current Value 

€290,000 
€1 12,000 
€12,000,000 
€1,400,000 

€10,500,000 
€976,000 
€1 12,000 
€33 ,000 
€67,000 

€862,050 
€47,500 
€50,000 
€35,000 

€500,000 
€500,000 
€75,000 
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THE SCOTTISH OFFICE 

Edinburgh EHG GQQ 

SODD Circular 6'96 Telephone 0131-244 
Fax 0131-244 

The Chief Executive, 
the new authorities 

copy to: The Clerk, The Joint Police Boards 
The Clerk, The Joint Fire Boards 
The Clerk, The Joint Valuation Boards 

- - , -  - _  
De ar. Chief Executive 

GUIDANCE ON THE CONDUCT OF COMPULSORY COMPETITIVE TENDERING. 

Introduction 

1 .  This guidance is issued under the Local Government (Direct Service Organisations) 
(Competition) Regulations 1993 (SI No 1993/848) ("The Regulations"), which require the 
Secretary of State to issue guidance as to how conduct which has the effect of restricting, 
distorting or preventing competition or is likely to have that effect may be avoided, so as to 
comply with the provisions of Part I11 of the Local Government, Planning and Land Act 1980 
and Pirt I of the Local Government Act 1988 as amended by the Local Government Act 
1992. 

2. The Secretary of State will take into account the extent to which there has been a 
contravention of this guidance in determining whether or not conditions mentioned in 
section 9(4)(aaaa) of the 1980 Act and section 7(7)  of the 1988 Act have been fulfilled. 

3. This guidance applies to functional work, that is to say work carried out in order to 
discharge authorities' own functions. For the purpose of this guidance, the term "authority" is 
defined so as to include local authorities and development bodies within the meaning of 
Part I11 of the 1980 Act and defined authorities within the meaning of Part I of the 1988 Act. 
The term "contractor" is defined, except where otherwise indicated, to include both an 
auth0riq.s in-house workforce (DSO) and external contractors. 

4. This guidance replaces The Scottish Office Environment Department Circular 13/93. 
It  also replaces the draft white collar guidance that was attached, as an annex, to the 
consultation papers on the extension of CCT to professional services. 

JR400036 1 - .. 
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5 .  This guidance does not reiterate all the matters covered by the Regulations - both need 
to be studied. Neither the guidance nor the Regulations are intended to be exhaustive. 
Authorities should consider all aspects of conduct whether covered by the guidance or not in 
order to avoid anti-competitive conduct. The Department will from time to time issue further 
advice arid clarification on the matters covered by this guidance. 

6 .  Lbhen seeking competition for defined actiLrities, authorities must also pay due regard 
to their obligations under the Treaty of Rome and the EC Public Procurement Directives. The 
Directives are implemented into UK law by the following regulations: The Public Works 
Contracts Regulations 199 1 , The Public Services Contracts Regulations 1993, The Public 
Supply Contracts Regulations 1995 and The Utilities Supply and Works Contracts 
Regulations 1992. 

Conduct of competition - Key Principles 

7. The purpose of compulsory competitive tendering is to stimulate greater efficiency 
and secure better value for money by requiring full and fair competition between local 
authorities' own in-house teams and private contractors. 

8. Authorities are reminded that they can only cany out work which falls within the 
defined activities if they satisfy the six conditions described in Section7 of the 1988 Act. 
Similarly. authorities can only carry out functional work as defined in the 1980 Act if they 
satis@ the conditions described in section 9(4) as amended. Section 7(7)  of the 1988 Act and 
section 9(4)(aaaa) of the 1980 Act place a duty on authorities to avoid conduct having the 
effect or intended or likely to have the effect of restricting, distorting or preventing 
competition. In the Secretary of State's view, authorities will generally satisfy that condition 
by demonstrating at each stage of the competition process that their actions have had proper 
regard to the way in which the markets for the individual services operate in practice. They 
will need to balance such considerations against their own service requirements, but in the 
Secretag of State's view securing a competitive response will help to ensure that such 
requirements are met at an acceptable cost. Good tendering practice, therefore, requires 
authorities to apply the following key principles in subjecting work to competition: 

- 

1. 

.. 
11. 

... 
111. 

iv.  

JRA00036 

ensuring that the competition process is conducted, and is seen to be 
conducted, in a fair and transparent manner; 

identifjling the way in which the market operates for the service in question, 
and ensuring that tendering practices are consistent with securing a good 
competitive response; 

generally specifying the output to be achieved rather than the way in which the 
service is to be performed in detail, so that the evaluation of bids and the 
monitoring of performance can concentrate on the ability of contractors to 
achieve the full requirements of the specification including real service 
quality; 

adopting clear procedures for evaluating tenders to ensure that the required 
quality can be achieved; 

.! 

2 
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9.  These 
authority and 
senices. 

acting fairly between potential contractors to ensure that the conduct of 
tendering does not put any one of them at a disadvantage. 

principles are consistent with the fiduciary duty of members and officers to the 
local taxpayers to obtain the best value for money possible in the provision of 

Transparency of conduct and contract performance 

10. Hotv Competition is conducted within the broad framework of the statutory provisions 
and guidance is largely for individual authorities to decide. However, authorities should 
consider whether any  aspect of their conduct might have the effect of restricting, distorting or 
preventing competition and to take action to avoid this. The Secretary of State will expect 
authorities to be able to provide a clear and soundly reasoned account of the way in which 
decisions have been taken and evidence that they have approached competition in a 
transparently fair and open manner. 

11 .  . The Secretary of State believes that elected council members have a central role in 
o\.erseeing the competition process and in taking key strategic decisions which affect the 
outcome. The role of members in relation to the preparation and evaluation of bids is covered. 
by the Local Government (Direct Service Organisations) (Competition) Regulations 1993 
(SI 1993/848) as amended by the Local Government (Direct Service Organisations) 
(Competition) (Amendment) Regulations 1995 (SI 1995/1336). In addition, Members should 
be guided in their conduct by the National Code of Local Government Conduct. 

12. An important way in which an authority can demonstrate a transparently fair approach 
is to provide to the appropriate committee a full report on the appropriate stages in the 
competition process whenever significant contracts are let, beginning with a report which 
explains how particular services have been selected for competitive tender. 

13. Appendix A provides guidance as to the key stages for which such reports might be 
prepared. In considering such reports, members should satisfy themselves that competition is 
not likely to be restricted, distorted or prevented. 

14. Section 7(8) of the 1988 Act requires that in carrying out work an authority must 
comply with the detailed specification. An authority should require the same standards of 
performance from a successful in-house team as would have been required from an external 
contractor and monitor the performance of the work on that basis. The Secretary of State is of 
the view that if the work is to be performed by the in-house team an authority can best 
demonstrate that it is complying with this condition by providing reports of performance to 
the appropriate committee on a regular basis. This approach would be equally appropriate for 
work carried out by external contractors. 

Operation of the market and removing obstacles to competition 

15. The Secretan; of State accepts that authorities may wish to take a flexible approach to 
the way in which mrork is put out to competition. But authorities will satisfy the provisions of 

JR400036 3 



94 

the legislation only where they have taken steps to ensure that their tendering practices are 
consistent with securing a good market response. Value for money is more likely to result if 
there are contractors ~ ~ i l l i n g  and able to compete for the work in question. Authorities can do 
a great deal to make this a reality. They should make themselves familiar with the market for 
the seri.ice concerned. consulting where appropriate a range of suppliers i d  professional 
bodies and consider their likely response to the work. They should be able to demonstrate 
that they have considered the market and consulted a reasonable range of prospective 
tenderers. and take into account any of the representations made about the way in which work 
is selected and packaged for competition. Where there is established, or likely, European 
interest. care should be taken to avoid packaging work in a way which would make it more 
difficult for EC companies to perform the service. 

16. Statutory minimum and maximum periods are specified for the provision of some 
senices. h authority, in deciding on the actual period for which tenders are to be invited, 
whether this is set in statute or otherwise, would be expected by the Secretary of State to have 
considered what period is most likely to secure full competition and give best value for 
money. Where the invitation refers to the continuous provision of a service, for example 
architectural advice or housing management services, then he takes the view, that the 
inLifation should normally be for no more than five years, in order to ensure that the work is 
again subject to competitive pressures after a reasonable time. An authority may, however, 
make provision for the completion of tasks undenvay at the end of the period specified. 

Focus on outputs 

17. Authorities are encouraged to adopt output rather than input based specifications for 
services. An authority should be prepared to consider proposals fiom contractors which 
involve a different method of operation to that of the existing service provider. However, the 
Secretary of State accepts that, for some services, it may be necessary to specify the nature of 
the work in terms of the processes to be followed or the type of professional input which a 
contractor would be expected to offer. Either way, authorities should give proper 
consideration to recognised practice in the services affected, and be prepared to justify any 
variation from that practice. 

18. %%ere an authority specifies services on the basis of outputs, it may require tenderers 
to submit method statements. These are not, however, a substitute for properly drafted 
specifications, and in the Secretary of State’s view, method statements should be used 
sparingly and limited to those areas where there is a critical interface either with customers or 
clients. The 
statements should be adequate to allow a view to be formed of the tenderers’ proposals for 
delivering the outputs sought, and their competence and experience. 

In these circumstances, authorities should not require excessive detail. 

Evaluating quality and price 

19. The Secretary of State takes the view that most quality and environmental standards, 
together with equal opportunities issues, can be explicitly stated in the specification for the 
service or work in question. This enables contractors to make proper provision for meeting 
these standards in their bid price, and authorities to evaluate bids on a straightforward and 
transparent basis. The Secretary of State accepts, however, there may be elements of 
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perfmmance which are difficult to quantify and therefore price realistically, and these need to 
be included in the evaluation. An authority should notify any such elements of performance 
uhich i t  Lb-ishes to include in the specification to all tenderers and give details of how the 
evaluation for these items uiI1 be carried out. at the time of invitation. The outcome of any 
such non-financial evaluation should be reported as part of the evaluation process. 
Authorities \vi11 be expected to be able to give a clear and soundly reasoned account of both 
Lvhy the elements considered are important and how they have been handled in relation to 
each tenderer. 

20. In the Secretary of State‘s view, where the quality of work has been properly 
specified, and is reflected in bid prices, it should not be necessary for authorities to look 
beyond the lowest tenderer for delivery of the service in question. Where other factors have 
been taken into account, and in the authorities’ view the quality of the DSO bid outweighs 
a n y  price advantage offered by an external contractor, authorities should be able to explain 
clearlv in what way the lower priced tenders fall short of what is required. 

21. It is also good practice to consult users of services and reflect their requirements in 
specifications. In housing management, local authorities will wish to take account of the 

. representations of tenants and they will wish to reflect these in deciding what work should be 
put out to competition, and in what form, consistent with the need to secure a competitive 
response. 

22. In conducting a competition, authorities may consider equal opportunities issues. 
They may ask 6 approved questions about a firm’s race relations policy, reflecting their 
statutory duty under the Race Relations Act 1976. Where it wishes to ask wider questions, 
the Secretary of State believes an authority should do so voluntarily, independent of the 
contractual process. Guidance on race relations is set out in Scottish Development 
Department Circular 711 988. 

23. ‘ In considering these issues, it is open to authorities to consider any current guidance 
on good practice, for example, that published by the Local Authority Associations and Local 
Government Management Board (LGMB) and Chartered Institute of Public Finance and 
Accountancy (CIPFA). However, following such codes of practice does not diminish the 
responsibility of each individual authority from considering and avoiding any action which 
might restrict, distort or prevent competition. 

Fairness between the in-house team and external providers 

24. The availability of sufficient information on which to base a tender is of critical 
importance in ensuring that contractors’ bids reflect service requirements and are 
competitively priced. Authorities are expected to make available to those invited to 
undertake work: the tendering conditions including the specification; conditions of contract; 
bills of quantity and/or schedules of rates or other pricing schedules; an outline of the 
evaluation model including the criteria used to evaluate tenders in descending order of 
importance: the terms and conditions on which assets will be made available; and workforce 
information required for the purposes of assessing prospective liability in relation to the 
possible transfer of an undertaking. This, and any other information - such as the amount of 
work likely to be available under the contract - which may be reasonably required by those 
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invited to tender. should be made available at the earliest possible stage and no later than the 
time of the inLTitation, subject to satisfactory guarantees of confidentiality being obtained. 

25. Authorities are required to make specifications available for inspection to any persons 
free of  charge, and to supply copies for a “reasonable charge”. The charge should not be 
greater than the marginal cost of producing an extra copy of the specification. 

26. The Secretary of State takes the view that there is a sufficient number of model 
contract documents and model contract conditions available to make it generally unnecessary 
for authorities to develop their own form of contract documentation for most services covered 
by the legislation. Some customisation of such documents is acceptable, but authorities will 
need to justifq. in detail any significant variations if they are challenged. Authorities are 
referred to a forthcoming CIPFA Occasional Paper “Contract Documents” which 
comprehensively reviews the range of contract documents available and the extent to which 
issues of legitimate concern to authorities can be covered by model contract conditions. 

27. The agreement to undertake work sets down the binding obligations of the parties. An 
authority mill be properly concerned to ensure that the agreement binds the contractor to 
provide the sen ice  or carry out works as specified. However, authorities should bear in mind 
that unduly or unreasonably onerous requirements may deter potential contractors. 

28. Authorities are reminded that Part I1 of the 1988 Act prohibits local authorities 
making certain demands as regards workforce matters or requiring, through contractual 
conditions. that contractors comply with codes of practice or conduct on these matters. 
However, it is the Secretary of State’s view that authorities may, where it is essential for 
service deliLrery, have regard to workforce matters, such as training in so far as it relates to 
technical capacity, race policy for housing services, or the transfer of undertakings for the 
protection of employment, or require that the successful contractor follow the relevant 
professional code of practice or the European equivalent of such codes. 

29. If liquidate 
damages are envisaged as being appropriate, then these must be a genuine and reasonable pre- 
estimate of the actual loss and expense which may be incurred, and must be clearly shown in 
the invitation to tender documentation. Any default process should, where practicable, allow 
the contractor to remedy any default and in any case allow the contractor the opportunity to 
explain the steps taken to put matters right. Authorities should include arrangements in the 
agreement for the independent resolution of disputes. 

Any default process must apply equally to contractors and DSOs. 

30. Authorities may properly require performance bonds or guarantees from contractors 
where there is perceived to be a significant risk entailed in awarding work to a contractor. 
However, they should do so on the basis of an assessment of the risk associated with each 
contract, and not as a matter of course. For certain services, authorities may require tenderers 
to carry appropriate professional indemnity insurance, in which case they should consider 
carefully the relationship between performance bonds and such indemnity provisions. The 
Department will issue separate advice on this matter. 

3 1 .  The Transfer of Undertakings (Protection of Employment) Regulations 198 1 (“the 
TUPE Regulations“) provide that. where a “relevant transfer of an undertakmg” has taken 
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place. the new employer takes over the responsibility for the employment contracts of the 
persons employed in that undertaking, who transfer to the new employer on their existing 
terms and conditions of service. The Government's view on the application of the 
Regulations in relation to CCT is set out in statements to Parliament on I 1  March 1993. 

32. The Secretary of State accepts that authorities may wish to refer prospective 
contractors to the TUPE regulations when inviting tenders. Authorities should not pre-judge 
whether TUPE n i l 1  apply. They may, however, wish to indicate their preliminary view of the 
likelihood of the regulations applying. In doing so, they must make clear that the 
applicability of the regulations depends ultimately on a consideration of any proposals 
submitted by a contractor, and that contractors may put fonvard proposals on a TUPE and/or 
a non-TUPE basis. Authorities must consider any tender that is submitted whether or not the 
tenderer's Liew of the applicability of TUPE coincides with their own. Should an authority 
subsequently discard a lower priced bid, because of a difference in the view of the 
applicability of TUPE, they should be able to explain the justification for t h s  course of 
act ion. 

33. Prospective contractors may wish to submit proposals for carrying out a service which 
might, in their view, involve the transfer of an undertaking. In these circumstances, 
contractors will need information on the numbers of staff who would transfer, and their terms 
and conditions of service. The Secretary of State expects authorities to provide such detail as . 
is necessary for contractors to prepare such tenders at the tender invitation stage, even though 
they may hate  formed a preliminary view that the ReguIations are unlikely to apply, in which 
case an authority should state clearly that the availability of the information is to allow 
tenderers to make their own judgement on the application of TUPE. Where additional 
information is subsequently requested, and supplied, authorities should consider any 
additional time reasonably required to prepare bids. Authorities should refer to the more 
detailed advice on TUPE issued by The Scottish Office on 21 January 1994, and on pension 
matters issued by The Scottish Office on 16 March 1995. 

. 

34. Authorities are allowed to take into account, for the purposes of tender evaluation, 
certain redundancy costs for those who would otherwise continue to be employed by the DSO 
if it \yere successhi. Where a prospective contractor chooses to submit a proposal to which 
the TUPE Regulations would apply, and which would therefore involve the transfer of 
existing staff. the Secretary of State takes the view that it would be inappropriate for an 
authority to take into account redundancy costs of the staff in question when evaluating such 
a tender. 

35. The interests of full and fair competition require a presumption in favour of inviting 
all those expressing an interest in the work to submit tenders. The Secretary of State accepts, 
however, that authorities may wish to restrict the number of those invited to tender on the 
grounds that some contractors may be unable to satisfy legitimate concerns about their 
financial Lriability or technical competence, and that in some cases extending an invitation to 
all potential contractors would itself discourage competition. Excluding potential contractors 
on these or any other grounds would need to be justified by reference to the size and nature of 
the contract. and the way in which the market for the service concerned operates in practice. 
This advice should be considered in the context of the requirements of the EC Public 
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Procurement Directives which include precise requirements both in respect of the information 
on which the selection of tenderers can be based, and in respect of the award of contracts. 

36. Authorities are expected to make key premises, or other assets, available to external 
contractors should they prove to be successful in competition. However, in 'order to allow 
prospective contractors the freedom to put forward the fullest range of options for providing a 
sewice, it is normally inappropriate to require contractors to take on particular premises or 
assets. Such a requirement, or similar restriction on the method of service delivery, is only 
acceptable if an authority can show i t  is essential to ensure the efficient and effective delivery 
of a service. In this event, authorities should ensure that the requirements imposed do not 
discriminate against any of the tenderers. 

37. Authorities may require that a successful contractor uses specified information 
technology systems, and in certain circumstances their own hardware, where this can be 
justified on operational grounds. Where contractors use their own systems, it is acceptable 
for the authority to specify the data to be collected and held by the contractor, the form and 
frequency of reports to the authority and arrangements for ensuring the security and 
confidentiality of data. They will also be able to require that suitable arrangements are made 
for the transfer of data to local authority records and for the'ownership of data. 

38. Authorities must not make assets available to contractors on terms which are more 
onerous than those available to the existing service provider. Authorities should have regard 
to the latest CIPFA Code of Practice for Compulsory Competition in determining how assets 
should be treated for the purpose of tender evaluation. 

39. 
State would expect authorities to reflect in the tendering process. 

Appendix B sets out a number of exampIes of good practice which the Secretary of 

Enquiries 

40. Any  enquiries on this Circular should be addressed to Simon Stockwell, Local 
Government Division, The Scottish Office Development Department, Victoria Quay, 
Edinburgh, EH6 6QQ. Telephone: 0131-244 7056. FAX: 0131-244 7058. 

Yours faitffilly 

G M THOMSON PP. 
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COILlPETITION REPORTS 

Key stages in subjecting work to m 
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etition under the Local Government, Planning and 
Land Act 1980 and the Local Government Act 1988 include: 

- Selection of Lvork for competition 

- Specifiing and packaging of work 

Tender conditions and documentation 

Selection of tenderers 

Tender evaluation and award of contract 

- Monitoring of performance 

In the Secretary of State’s view, these stages should each be the subject of reports to the 
appropriate committee. in order to establish a clear account of the key strategic decisions 
affecting competition. 
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COPIPULSORY COhIPETITIVE TENDERING: GUIDANCE ON GOOD PRACTICE 

The following are examples of the way in which the Secretary of State believes the principles 
of tendering practice explained in the main body of this circular can be applied in order to 
avoid anti-competitive conduct in accordance with Part I11 of the Local Government, 
Planning and Land A c t  1 9 S O  and Part I of the Local Government Act 1988. 

Selection of \vork for competition 

1 .  In  considering the work to be subject to competition, and the way in which that work 
is to be packaged and presented. authorities should consider how best they can attract 
competition from a wide range of contractors in order to ensure better value for money, They 
should consider the effect on likely competition of grouping large amounts of work over a 
wide geographical area. Authorities should also generally avoid bringing together unrelated, 
or specialist. areas of work into a single proposal for tendering and be prepared to 
demonstrate to the Secretary of State that it can be justified as being essential to the function 
to be carried out or the customer to be served. In such circumstances, authorities should 
consider whether a better show of competition and better value for money could be obtained 
by giving contractors the opportunity to tender for elements of the work separately. Where 
authorities are considering adopting novel ways of packaging work in order to improve 
sen.ice deliveq. the Secretary of State believes that these proposals should be fully explained . 
to potential contractors and adjustments made where it is clear that these can improve 
competition. 

Pretender questionnaires 

2. Where authorities employ pre-tender questionnaires, they should ensure that these 
seek infonnation which is essential to the proper carrying out of the service in question, and 
should in any case avoid seeking similar information from the same companies at the tender 
inyitation stage. 

References 

3.  A n  authority should seek necessary references about the experience and knowledge of 
a contractor as early as possible and the contractor should be informed from whom the 
references are being sought. The selection of referees should be made so as to ensure a fair 
and balanced view of the work. 

Timino, of stages 

4. In considering the periods of time for the various stages in the tendering process, 
authorities should consider what is appropriate to the tender and the type of work within the 
minimum and maximum periods set out in regulations. Where an authority intends to consult 
service-users on certain matters, these initial consultations should preferably take place before 
the tendering process begins, and any subsequent consultation should not unduly prolong the 
process. Contracts for 1980 Act work of less than one year of duration and of less than 
€1  00.000 in yalue need not foIlow the tendering timetable. 
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Contract specification 

- .  i Authorities should produce contract specifications which provide clear, adequate and 
precise details of the work or service to be carried out, including the standards of service to be 
achieved. 

6. Authorities may specifi that a contractor‘s staff possess relevant professional 
qualifications (either UK recognised qualifications or European equivalents) where it can be 
demonstrated as essential for operational reasons. Where no specific requirements are 
stipulated, authorities may nevertheless take into account the possession of such 
qualifications in general terms as the measure of a contractor’s competence when evaluating 
tenders. 

Information required from tenderer5 

7. Authorities should confine information sought from tenderers to that which is 
essential for the purposes of evaluation. Authorities should avoid the use of unclear or 
ambiguous descriptions, particularly the use of terms peculiar to the DSO. 

Pricinz 

8. Pricing schedules should be kept to the minimum required to undertake a proper 
evaluation of the bids. Where it  is appropriate to the work to be carried out, authorities 
should use schedules of rates or bills of quantities, or well recognised descriptive terms or 
Lvorking practices where they exist. 

9. 
be appropriate to the work in question. 

Where there is provision within a contract for an index-based price review this should 

Terms and conditions of contracts 

10. Where an authority includes within a contract a default clause or default points system 
this should apply equally to both the DSO and external contractors. It is unlawful to apply 
default clauses or default points as if they were fines. 

11. An authority may require that certain members of a contractor’s staff are located in 
particular geographical areas or sites only where it is deemed essential for meeting the 
authority‘s service delivery requirements. However, authorities should not require all staff to 
be based at a particular location if this is not essential to the delivery of the service in 
accordance with the specification. Similarly, where services are provided to other parts of the 
authority. that authority should only spec ie  that a successful contractor be situated at a 
particular location where this can be shown to be essential for operational reasons. 

Conflicts of interest 

12. It may be appropriate for an authority to include in a contract a requirement that a 
successful contractor should forego specific categories of private or commercial work, for the 
period of the coJtract, where the carrying out of the work would clearly give rise to an actual 
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or potential conflict of interest. The risk of such conflicts of interest will depend on the 
nature of the work in question and authorities should assess the risks and judge the areas of 
work to be covered in each case. 

13.  Good practice requires authorities to provide potential contractors with as clear an 
indication as possible of the amount of work likely to be covered by the contract. Budgetary 
or other factors may make this difficult, but the incumbent contractor will retain an advantage 
by virtue of their past experience unless authorities seek to redress the balance by, for 
example, providing a range of possible volumes and allowing contractors to price 
accordingly. 

0ualit-v assurance 

14. It is good practice for contractors to possess certification under a quality assurance 
standard such as BS EN I S 0  9000 or an equivalent quality management system but it,may not 
be reasonable to reject a tender on the sole grounds of failure to possess such certification. 

Rejection of a tenderer 

15. Where an authority decides to reject a tenderer because it may have gained a 
competitive advantage through possessing information not available to the other tenderers and 
which was obtained in the course of undertaking other work for the authority, the authority 
should nevertheless ensure that it is able to meet its obligations under section 7(4) of the 1988 
Act. 

Invitation to tender 

16. Authorities should not exclude contractors from the number which are to receive 
invitations to tender solely on the basis of adhering to the statutory minimum number of 
contractors, nor should the fact that a contractor has little or no experience of providing the 
service specified in the United Kingdom be reasonable grounds in itself for not inviting a 
contractor to tender. 

Decision not to award contract after a tendering exercise 

17. Exceptionally, where work has to be retendered because an authority has elected not 
to award a contract, authorities should be prepared to explain their reasons for this and ensure 
that none of the tenderers (including the DSO) receive information on the detailed contents of 
the original bids. Where the decision to re-tender came about as a result of post-tender 
negotiations leading to an amended specification, invitations should be made to all the 
tenderers whose bids met the original specification. 

Consideration of options for service delivery 

18. Authorities should not preclude the consideration of options of service delivery 
proposed by tenderers by placing any prior restrictions on the arrangements which external 
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contractors or the DSO must adopt, except in cases where such restrictions can be justified by 
the authority on operational or economic grounds. 

Tender evaluation 

19. In evaluating tenders. authorities should take account of redundancy costs on a case 
by case basis. Contracts of less than one year in duration or €100,000 in value are not likely 
to lead to redundancy costs should they not be awarded to the DSO: and it would therefore be 
unreasonable to make an allowance in such circumstances. Where a calculation of 
redundancy costs is made. it should relate in a demonstrable way to the work concerned, and 
where relevant this may include the work of support staff. Authorities should follow their 
standard policy for redundancy in assessing such costs. 

20. Where an authority permits representations to be made to its officers or members by a 
representative of the employees of one of the bidders, an invitation to make representations 
should be extended to all the other contractors bidding for the work. 

Credit for assets made available free of charge 

2 1. If a successful contractor does not wish to use premises or assets made available at no 
charge then the authority, in evaluating tenders, should take into account the prospective 
benefits of releasing these assets. The authority should credit an appropriate benefit to an 
external contractor or DSO which does not wish to use assets offered free of charge. The 
tender invitation should give details of the credit which will be taken into account. However, 
where an authority may incur a loss in disposing of such assets, the loss should not be taken 
into account for the purposes of tender evaluation. 

Discounted tender Drices 

22. Where appropriate, authorities should encourage potential contractors to offer a 
discounted price for the provision of a range of services should they be awarded more than 
one element or service, but they should ensure that the discount rules are fair as between 
contractors and the in-house organisation. 

Interests of elected members in the competition process 

23. Members’ responsibilities as members of the Council should override any specific 
responsibility they may have for supervising, monitoring or overseeing the activities of a 
DSO and, wherever possible, they are expected to treat any such involvement as a “private or 
personal” interest in terms of the National Code of Local Government Conduct. 
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HOUSING REPAIRS & MAINTENANCE CONTRACTS - PACKAGES OPTIONS 

Jumber of Contracts 

:ontract Detail  

'ontract - (a) 
irea Covered 
40 of Houses 
Ipprox Annual Value 
York Included 

Zontract - (b) 
Area Covered 
Vo of Houses 
4pprox Annual Value 
Nork Included 

Contract - (c) 
Area Covered 
No of Houses 
Approx Annual Value 
Work Included 

1 

All 
54000 

EZ7.5m 
All aspects of planned & response 

~ type repairs 

2 

South Area 
29000 

E13.8m 
411 aspect of planned & response 
ype repairs 

Central/North 
25000 

~ 3 . 7 m  
All aspects of planned & response 
type repairs 

3 

South Area 
29000 

E12.4m 
All aspects of planned & response 
type repairs z+w 
Gas & Solid Fuel servicing & 
repair 

Central/North Area 
25000 

E12.6m 
All aspects of planned & response 
type repairs except Gas & Solid 
Fuel servicing and repair 

Gas & Solid Fuel Heating 
Maintenance 

38000 
€2.5m 

Gas and Solid Fuel Heating 
servicing and repair 




