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INTRODUCTION 

The purpose of this report whxh incorporates the comments of the Director of Social 
Work is to: 

Advise the committee in general terms of the content of the recently issued Draft code 
of Guidance on Homelessness 

Advise the committee of the proposed formal response by the Housing Department to 
the Scottish Office regarding the Draft Code of Guidance as detailed in appendix 3 to 
this report 

CONSIDERATIONS 

The Housing Committee at its meeting on 13 March 1996 approved the Policy 
Statement and Service Standard in relation to homelessness and the policy principle 
adopted was that: 

“The council will assess all homeless applicants fairly, sympathetically, in accordance 
with Part I1 of the Housing (Scotland Act 1987) having regard to the Code of 
Guidance on Homelessness issued by the Scottish Office Environment Department in 
1991, and will offer continual advice, assistance and support to applicants.” 

The Scottish Office has now issued a Code of Guidance on Homelessness - 
Consultation Draft and it should be noted that as with previous codes, this document 
in itself does not have the force of statute, and it remains within the power of the 
Council to deal with Homeless applicants on their individual merits. 
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2.4 Part I1 of the Housing (Scotland) Act 1987 sets out the powers and duties of Local 
Authorities in deahg with applications from persons requiring assistance on the 
ground that they are homeless, or threatened with homelessness. 
- Appendix 1 of this report h i u g h t s  the Council duties towards homeless 

Appendix 2 of this report contains the definitions of terms used in Homeless 
people 

Legislation 
- 

2.5 Section 37 (1) of the Act requires that Local Authorities have regard to the guidance 
issued by the Secretary of State in the exercise of their hc t ions  under the Legislation, 
and the Draft Code of Guidance provides that guidance. 

2.6 The revised code is primarily intended to be used by officers who are responsible for 
the operation of the Homelessness Policy, and making decisions on homeless 
applications and is laid out in such a manner that is in effect a “Working Manual” 
which provides advice and assistance on each of the steps required to reach decision on 
homeless applications. The Code also identifies areas for inter agency action and is 
therefore useful in providing guidance regarhg  priorities for future joint action by the 
Housing and Social Work Departments. 

2.7 The Code is split into chapters each dealing with a particular issue, viz.; 

0 A summary of homeless legislation 
0 Prevention of Homelessness 
0 Inter-agency co-operation 
0 General handling of applications 

inquiries into - homelessness 
priority need 
intentionality 
local connection 

0 Provision of Accommodation 
0 Provision of Advice and Assistance 
0 Notification and Review of Decisions, and 
0 The protection of Applicant’s Property. 

3. COMPARISON WITH PREVIOUS CODE. 

3.1 As stated previously the Scottish Office has issued similar Codes in the past; ie September 
1980 and 1991, and this Consultation Draft for the new code of Guidance . 

- builds upon previous issues, 
- gives extensive advice on the main factors taken into account in dealing with 

- incorporates examples of good practice. 
homeless applications 
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3.2 Particular reference is made within the Code to a recent decision of the house of Lords in the 
case of R v London Borough of Brent ex parte Awua, which highlighted the fact that 
authorities may discharge their duty toward a homeless applicant, in priority need and not 
homeless intentionally, by providing accommodation which is less than permanent. At the 
same time, the Code emphasises the importance of providing assistance which is aimed not 
only at solving the immediate problem, but at ensuring that homelessness does not recur. 

3.3 Reference is also made to the allocation of Council housing, and it is recommended that "if 
homeless people are allocated a council house, this should as far as possible be done through 
the housing waiting list." Reference is also made to making the best use of available housing 
stock and it is suggested that authorities should not unreasonably restrict sub-letting or other 
forms of multiple occupancy in their own stock and that transfers should be used to help meet 
the needs of tenants, whist resulting vacancies can help the homeless. The needs of other 
"priority" groups such as families living in overcrowded conditions or in housing below the 
tolerable standard are highhghted and authorities are reminded that individual applications 
fkom homeless people are to be considered on their individual merits. The issue of balancing 
the needs of other priority groups and those of homeless people, without exacerbating the 
problems of poorer areas in a difficult one. 
However, These recommendations will be remitted to the sub-committee established to consider 
the North Lanarkshire Council allocations policy for further consideration. 

3.4 Reference is made to the Children (Scotland) Act 1995 which specifically refers to the powers 
and duties of local authorities to provide accommodation for 16-17 year olds regardless of 
whether they have been in care, and powers to accommodate other young people. Draft 
guidance on the implementation of the new legislation places a duty on the Chief Executive to 
ensure corporate action within the authority to discharge the Council's new responsibilities. 
Within the new unified authority, it will therefore be important to establish close co-operation 
between Housing and Social Work to ensure that lack of sufficient support or housing does 
not lead to homelessness amongst vulnerable young people. 

3.5 Monitoring of targets in relation to the time taken to complete enquiries is mentioned and thk 
has already been incorporated in North Lanarkshire Council procedures. 

The Code re-iterates Community Care Guidance issued previously to Housing, Social Work 
and Health Boards on the issue of hospital discharge protocols ensuring that accommodation 
and support savices are in place before discharge from hospital. This is another importam 
area for joint action between the Housing and Social Work Departments, working with thc 
Health Board and NHS Trusts. Likewise, the issue of joint assessments in the case of p a ~ p l ~ ,  
with Community Care needs who are homeless or threatened with homeless should be a prior it; 
for joint protocols 

3.6 The Code refers to guidance given to Health Boards on provision of Health Services or 
homeless people, and monitoring of progress within the NHS. This issue should be the subject 
of joint discussion and the Board should be required by the NHS Management Executive to 
consult with the Council in setting targets and monitoring progress. 
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4. IMPACT ON NORTH LANARKSHIRE COUNCIL HOUSING SERVICE 
DELIVERY. 

4.1 Bearing in mind that the guidance does not have legal force, it is recognised that regard must be 
had to its provisions in dealing with homeless applications. 

4.2 The Draft Code of Guidance promotes best practice and in terms of the manner in which 
enquiries are conducted, it is recommended that where practicable the standards outlined be 
adopted as North Lanarkshire Council policy. 

4.3 Other chapters of the Code giving advice on the legislation and suggesting ways in which 
applicants can be given assistance should be regarded as advisory in nature and in every case, 
in dealing with a homeless applicant, individual circumstances be taken into account. The 
service provided to individual applicants will therefore reflect the needs of the applicant and the 
duty the authority owes under their individual circumstances, and whilst regard will be given to 
the guidance issued, it is for officers of the Department to assess each case on its merits before 
reaching an individual decision. 

5. CONCLUSION AND RECOMMENDATION. 

5.1 The Draft Code of Guidance is a clearly written document, which provides a common sense 
approach in dealing with homelessness. It recognises the differing needs of individuals and 
gives examples of good practice. The format adopted allows ease of reference, whilst 
sufficient detail and cross reference is given to facilitate further research, if required, on a 
particular issue. 

5.2 It is therefore recommended that: 

1. The allocation procedures to be implemented to deal with application under the terms of 
Part I1 of the Housing (Scotland) Act 1987 be considered by the Allocations and 
Homelessness Working Group. 

2. That formal liaisonimonitoring agreement be established between Housing and Social 
Work Department, and other agencies. 

Priorities for joint action should include: 

agreeing and monitoring joint protocols covering hospital discharge, joint 
assessment, and the provision of health services for homeless people. 

the implementation of new responsibilities under the Children (Scotland) Act 1995 

0 joint strategies to prevent and deal with youth homelessness, including a strategy 
for housing and support for young people with a history of being in the care of 
North Lanarkshire Council 

0 provision of welfare rights and money advice to assist households at risk of eviction 
because of rent arrears 
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3. Elements of best practice etc. which are identified within the Final Code of Guidance be 
considered and where appropriate incorporated into the Departments Homelessness Strategy 

4. The draft response as highlighted in appendix 3 be forwarded to the Scottish Office as the 
Councils formal response to the Draft Code of Guidance. 

6. BACKGROUND PAPERS 

Available in Department 

G. S. White 
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Appendix i 

AUTHORITY'S OF DUTIES TOWARDS HOMELESS PEOPLE. 

0 If homelessness is unintentional and the applicant has priority need, the authority has a duty to 
ensure that accommodation becomes available for his or her occupation. Previously this was 
believed to be permanent or settled accommodation but the House of Lords in the case of Regina v 
London Borough of Brent ex parte Awua decided that this is not a requirement . However 
authorities still have power to secure the provision of permanent accommodation . 

0 If the applicant has a priority need but homelessness is intentional the authority must ensure 
accommodation is available for a period giving him or her a reasonable opportunity of obtaining 
their own accommodation, and also provide advice and assistance . 

0 If the applicant does not have a priority need the authority must provide advice and assistance only 
to help the applicant obtain accommodation himself or herself. 

If an applicant is assessed as neither homeless nor potentially homeless the authority has no duty 
towards him or her under the homeless legislation . ( It may of course have a duty under other 
legislation in a particular case ) . 

Authority's Duty to People Threatened with Homelessness 

If an applicant is threatened with homelessness , the threatened homelessness is unintentional , and hc 
or she is in priority need the authority must take reasonable steps to ensure that accommodation does 
not cease to be available for his or her occupation. There is no requirement that this should be his or 
her existing accommodation though this will often be the obvious choice . Accommodation which 15 

both overcrowded and may be a danger to health is not acceptable under this provision. If an applicant 
is not in priority need but the threatened homelessness is intentional then the authority need only 
provide advice and assistance . 
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Appendix ii 

DEFINITIONS OF TERMS USED IN HOMELESSNESS LEGISLATION 

An applicant is homeless if : 

he or she has no accommodation which he or she is entitled to occupy by virtue of an interest in it 
(such as ownership or tenancy), a court order, or an express or implied right of permission, or by 
law; 

the applicant has such accommodation but cannot secure entry to it; risks violence from another 
person if he or she occupies it; the accommodation is a mobile home or houseboat and he or she has 
nowhere to park the mobile home or to moor the houseboat; the accommodation is both 
overcrowded and a risk to the health of the occupants, or 

0 the applicant has accommodation but it would not be reasonable for him or her to continue to 
occupy it. 

In determining whether any accommodation which is available to the applicant is of a type which it is 
reasonable for him or her to occupy, regard may be had to the general housing circumstances in the 
area. 

A person is in Priority Need if 

he or she has suffered homelessness as a result of an emergency such as fire or flood or other such 
disaster, 

0 she is a pregnant woman 

0 he or she is living with a dependant child, or 

he or she is vulnerable as a result of old age, mental illness or handicap or physical disability or for 
other special reasons 

The priority extends to people who reside or might reasonably be expected to reside with the person in 
priority need. 

For a person to be deemed homeless intentionally: 

The applicant must have deliberately done or failed to do something as a result of which he or she 
ceases to occupy accommodation which was available for their occupation, and which it was 
reasonable for them to continue to occupy. 

An act or omission made in good faith by an applicant who was unaware of any relevant fact does not 
count as deliberate. 
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Appendix iii 

RECOMMENDED RESPONSE TO SCOTTISH OFFICE 

Telephone (01236) 441350 Fax (01236) 421260 
Ext: 
Contact: MI Whitefield 
Your Ref: 
My Ref TMcIUMW 
Date: 07 August 1996 

Gavin S Whitefield 
Director of Housing 

Municipal Buildings 
Kildonan Street 

Coatbridge, ML5 3NG 

Scottish Office Environment Department 

Dear Sir, 

Housing (Scotland) Act 1987 
Code of Guidance on Homelessness 

I refer to your request for comment on the consultation draft of the above document, issued in March 
1996 and would submit the undernoted observations for your consideration. 

North Lanarkshire Council welcomes the publication, which is clearly written and laid out in such a 
manner to encourage its use by practitioners in homelessness as a valuable reference document. 

Whilst the Council recognises that the code must reflect the current legal position, and the document 
itself asserts that its explanation of the law is not definitive and highlights that it is the role of the courts 
to interpret legislation, the Council is of the opinion that to much reliance is placed by the Code on an 
interpretation of the decision taken by the House of Lords in the “Awua” case. 

The Council supports the view that the Code should take a long term view in the development of 
legislation and case law and would take this opportunity to stress that there is always a need to consider 
the potential problem of homelessness recurring in circumstances where less than permanent 
accommodation is secured for an applicant. 

The Council takes exception that the Code emphasises that accommodation need not be permanent or 
settled accommodation when the legislation places no such emphasis on this distinction. 

Therefore, the Council would prefer that the Code of Guidance to state that Local Authorities have a 
duty to provide accommodation for intentionally homeless people in priority need. 

&/  

Whilst some commentators might offer criticism regarding the length of the document, the purpose of 
the code as a “working manuai’ for homelessness officers must be taken into account and consequently 
the comprehensive guidance offered on both the legal issues and the recommendations relating to good 
practice are welcomed. 
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2. 

Housing Scotland Act 1987 
Code of Guidance on Homelessness 

The fact that authorities have discretion to deal with each application on its merits, within the statutory 
framework, is acknowledged and whilst the code outlines the duties of the authority in dealing with 
applications, it is considered useful that the powers of the authority are also highlighted. 

Given the significance of the major new responsibilities placed on Local Authorities by the Children 
(Scotland) Act 1995, it would be helpful if the revised Code and forthcoming child care guidance could 
be amended to clarify further the links between the two sets of legislation. 

In conclusion, North Lanarkshire Council considers in general terms the draft code to have adopted a 
c o m o n  sense approach to tackling the ever increasing problem of homelessness and would wish the 
opportunity to comment further should any alteration to its content be considered prior to final 
publication. 

Yours faithfully, 

Director of Housing 
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