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TO: Social Work Committee 

AGENDA ITEM NO. .- .,- I 

Subject: 

NORTH LANARKSHIRE COUNCIL 

REPORT 

FROM: Jim Dickie 
Director of Social Work 

DRAFT SCOTTISH OFFICE GUIDANCE: 

DATE OF 
COMMITTEE: 24 November 1998 

PROTECTION OF THE FINANCES AND 
OTHER PROPERTY OF PEOPLE 
INCAPABLE OF MANAGING THEIR 
OWN AFFAIRS 

IREF: PROTFNREM 
REPORT AUTH0R:Anne Feenev 

1 PURPOSE OF REPORT 

1 . 1  To inform Committee of both general and detailed comments to a draft circular on 
protecting the finances and property of people incapable of managing their affairs due 
to mental disorder. Committee is asked to endorse this corporate response as 
representing the view of Council’s Social Work, Legal Services and Housing 
Departments. 

1.2 The closing date of 3 1 October 1998 for comments to be received by the Scottish 
Office Social Work Services Group was extended until 1 1 November 1998. The 
Committee is now invited to homologate the decision by the Convener of Social Work 
to submit the comments contained in this resport in order to meet the deadline. 

2 BACKGROUND 

2.1 The context of this draft guidance is a well established and long standing need for 
comprehensive reform to the legislation regarding making personal, welfare and 
financial decisions for people who cannot act for themselves because of a range of 
mental disorders including dementia, learning disability, head injury and severe 
mental illness. 

2.2 The current legal framework is generally agreed to be inadequate and is known to be 
the cause of distress, expense and inconvenience to vulnerable people and their carers. 

2.3 The lack of a clear legal framework frequently creates time consuming, complex and 
unnecessary problems for social work, housing, legal services and healthcare 
professionals in relation to their duties to promote and protect the interests of 
incapable clients. 

I:\CONTCOM~CONTRACTCommittee Reports\protfin.lwp 
02/11/98, 11:24 



23 

2.4 

2.5 

3 

3.1 

3.2 

3.3 

4 

4.1 

Comprehensive draft legislation was in fact issued for comment to Authorities and 
others in 1997. Although the proposed legal framework received widespread support 
in relation to dealing with welfare and financial matters there was less agreement 
relating to medical matters, such as the concept of living wills. The legislation was 
subsequently shelved. 

While the Scottish Office acknowledge the need for a clear legislative framework 
there is no indication of the new timescales envisaged. Many national groups 
campaigning on behalf of disabled people are concerned that much needed legislation 
may now not be given sufficient priority. 

CONTENTS OF GUIDANCE 

Draft legislation has now been replaced with draft guidance which aims to clarify the 
existing options for protecting the finances and other property of people incapable of 
managing their own affairs and now omits all medical related aspects. The stated 
imperative for the guidance is to prevent vulnerable people from exploitation and 
promote their individual benefit from their own resources. 

The circular sets out the existing legal options and provides procedural guidance, but 
does not give definitive legal advice or detailed guidance to cover all circumstances. 
The guidance is in three parts: 

a) 

b) 

c) 

Part 1 provides guidance regarding people in, or being discharged from NHS 
hospital care; 
Part 2 relates to people in the community, including those in residential and 
nursing home care and other supported accommodation; 
Part 3 covers arrangements for dealing with the property and tenancies of 
incapable adults who enter long-term care either in hospital or 
community-based accommodation. 

In consultation with the Director of Housing and the Head of Legal Services, detailed 
comment on each of these parts is contained in the appendix to this report. 

SUMMARY 

The draft guidance although generally welcomed, does not go far enough to protect 
vulnerable people. Aspects of the proposed guidance are too vague and there are 
inconsistencies around advice in different settings. The lack of emphasis on the 
requirement to make all arrangements undertaken on behalf of incapable adults 
accountable, and to record and monitor transactions is an omission at odds with the 
stated intention of the guidance. A further serious omission is a failure to highlight 
and propose steps to be taken to avoid conflict of interest or abuse arising. These 
matters are all addressed in the detailed comments in the Appendix. 
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4.2 Overall, the guidance is considered to be an inadequate substitute for having a proper 
legal structure put in place at the earliest date. Amended legislation as previously 
proposed would provide relevant mechanisms to resolve problems and safeguard the 
interests of vulnerable persons. This would potentially save vast amounts of 
professional time, currently tied up in dealing with disputes or problems with no clear 
legal solution and avoid the distress this often causes to vulnerable people and their 
carers. 

5 RECOMMENDATIONS 

5.1 Committee is asked to: 

[a] 

[b] 

homologate the decision of the Convener of Social Work to submit a response 
to the consultation paper based on the comments contained in this report; and 
remit the matter to Housing Committee for its interest.. 

Jim Dickie 
Director of Social Work 
17 November 1998 

For fiirther information on this reDort olease coniact Anne Feenev. Senior Contracts Officer. (TEL: 01698 332055) 
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APPENDIX 

DRAFT SCOTTISH OFFICE GUIDANCE: 
PROTECTION OF THE FINANCES AND OTHER PROPERTY OF 

PEOPLE INCAPABLE OF MANAGING THEIR OWN AFFAIRS 

Summaw of Comments on the Guidance: 

Whilst the guidance is welcomed it is an inadequate substitute for legislation and does not go 
far enough to protect vulnerable people. In particular there is no legislative framework to 
underpin safeguards for people returning from hospital to the community for either their 
social, nursing or housing needs. Only in the hospital sector is there any relevant legal 
framework specifically for incapable people and this too is acknowledged to be problematic. 

The guidance is important and necessary as it attempts to deal with an oversight in the 
provision of suitable arrangements for the management of the funds of adults with mental 
incapacity discharged from hospital to the community. It attempts to clarify good practice 
guidelines for managers of residential and nursing homes, including the independent sector, 
who currently manage the funds of a substantial number of elderly people with dementia and 
others. Good practice issues for public sector housing managers is also highlighted. 

Within the Housing Sector the main problem is that the legislation which related to recovery 
of possession is not designed to deal with incapable adults. The provisions of abandonment 
and failing to occupy property as your main home, i.e. applicable to circumstances of wilful 
abandonment, are not geared towards the situation where someone is incapable or has to 
leave at relatively short notice. Appropriately reflecting the circumstances of incapable adults 
requires a clear legal framework at the earliest opportunity. In addition the guidance fails to 
address the non public sector such as Housing Associations, private landlords or home 
ownership circumstances. The power to enter property and remove goods is very wide and 
there is insufficient protection where the person is incapacitated. 

Each legal option currently available to incapable people has a very distinct and limited 
purpose and the current approach remains fragmented. There is no comprehensive system 
that would allow one person to deal with all the affairs of an incapable person and provide 
appropriate protection for them. 

The key problem with current housing legislation and the draft guidance is the reference 
regarding serving notices on incapable adults and initiating Court action. It is not possible to 
service a notice on someone who does not understand the content of it and in some 
circumstances there may be a need to apply to Court to have a curator ad litem appointed. 

These existing options are often prohibitively expensive which places them out of reach of 
the majority of incapable persons who need safeguarded. 
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Comprehensive jurisdiction needs to be addressed with urgency as there are significant 
difficulties a lengthy process associated with each of the current options none of which on 
their own can address the crucial point of allowing a third party to administer, and be 
accountable for administering vulnerable persons finances and other property. 

Within the current framework procedures to allow banking transactions are still very 
problematic and unfortunately this is not tackled by the guidance. Banking issues creates a 
great deal of difficulty for Council and carers alike. 

Overall the guidance provided is considered too vague, and there are inconsistencies around 
advice in different settings. The lack of emphasis on the requirement to make accountable, 
monitor and record transactions is a serious omission and at odds with the stated intention of 
the Guidance. A further omission is a failure to highlight and propose steps to be taken to 
avoid conflict of interest or abuse arising. 

Coverinp Letter to Guidance: 

Draft covering letter page 3; 

Definition of incapacity paragraph 4. 
Line 6 delete “or may be” and replace with “meet the criteria to be”. 
Also the last paragraph suggests guidance being prepared for medical practitioners in England. 
There is no reference to Scottish dimensions. 
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MAIN GUIDANCE - DETAILED COMMENTS (follows headings and refernces of drafr 
guidance) 

Part 1: PATIENTS IN HOSPITAL WHO ARE INCAPABLE OF MANAGING THEIR 
OWN AFFAIRS 

INTRODUCTION 

1.1 Makes reference to patients in hospital. Not clear if long stay or all patients. Should only 
be the former. 

BACKGROUND 

1.2 

INCAPABLE PATIENTS IN HOSPITAL 

Policies for the Management of IncaDable Patients’ Funds 

1.10 

Mentions “suitable alternative arrangements”. Does this include informal arrangements? 

Refers to continuing care patients in Nursing Homes. It would be helpful to ascertain 
practice in such cases i.e. contracted nursing home beds for continuing care. 

Identification and Assessments 

1.12 

1.13 

This is an important proposal in terms of Social Work responsibilities. It suggests the 
hospital based social worker should have a leading part in the assessment of capacity and 
makes reference to the patients family but the role is not clear or specific. The final 
paragraph indicates that the social worker may be able to identify a person who is suitable 
and willing to given time and commitment necessary to manage the patients affairs in a 
fair way. There is no guidance on who or in what aspects and to what extent the person 
would be responsible - nor the criteria to be applied or monitoring arrangements 
necessary. 

Reference to the social worker taking the necessary steps to secure the patient’s movable 
and heritable property requires further guidance on the framework for undertaking this 
role including the legal basis. This could potentially put the social worker in a very 
difficult situation and open to legal challenge. 

Day to Day Management of Patients’ Property and Affairs 

1.1 8 This suggests hospitals should hold bank accounts for incapax patients. Experience 
suggests that transferring such accounts on discharge is problematic. 

Challenges for HosDital Managers and Clinical Staff 
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1.2 1 - 1.27 These paragraphs are not clear enough about boundaries between essential NHS 
provision and what is described as “desirable extras”. The range suggested is too 
wide without proper safeguards. Could be too easily abused and may present 
difficulty in distinguishing the actual outcomes for individuals. Individual 
accounts and records are essential. 

DISCHARGE OF INCAPABLE ADULTS TO COMMUNITY CARE SETTINGS 

Planning for After Care 

1.30 Clarification is required on the roles and responsibilities of Health Boards, their directly 
managed NHS Trusts, together with Social Work Departments in putting in place suitable 
alternative arrangements for the management of the affairs of such patients before the 
hospital managers relinquish the management responsibility. Where a person requires to 
be admitted to a care setting in the community, but is unable to consent it is possible for 
the Social Work Department to apply for guardianship under the Mental Health 
(Scotland) Act. Although this would allow admission it would not resolve the financial 
arrangements which might require a separate court application. A legal framework for a 
single intervention is required. 

Access to Funds Held by Hospital Managers on Behalf or Former Patients 

1.3 1 The appointment of a Curator Bonis has cost implications (see paragraphs 2.6-2.7). 

It should be noted that the cost can be claimed back from the future estate. Guidance on 
how to resolve when vulnerable person has less than finances required for Curator Bonis 
or where the Social Work Department has a duty under the terms of the Mental Health 
(Scotland) Act 1984 needs to be addressed. 

1.32 The reference to former patients not having access to finds held on their behalf by 
hospital managers urgently requires legislative change, since it will preclude suitable 
alternative arrangements being put in place when vulnerable people return to the 
community or a care setting. 

Arrangements Prior to Discharge 

1.34 Clarification on purchases and examples would be helpful regarding items which a 
patient will require during the period immediately following discharge. 

Requires reference that this task should be undertaken in consultation with representative 
in community. 
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Part 2: PROTECTION AND MANAGEMENT OF INCAPABLE ADULTS FINANCES 
AND PROPERTY IN THE COMMUNITY 

BACKGROUND 

2.3 Implies that the Social Work Department, as part of its community care assessment, 
consider the financial capability of clients. Detailed guidance is required and clarification 
of role of medical practitioners particularly in light of there being no Scottish guidance 
proposed fiom medical practitioners. 

KEY PRINCIPLES 

2.4 Bullet point two - suggest delete the word “minimise” and replace with “eliminate”. 

General Comment 

Requires examples of good practice models to illustrate factors which indicate a particular course 
of action in preference to another. The key principles additionally need to emphasise two 
important areas: 

Firstly safeguarding incapable adults in unregistered services within the community 
requires additional measures given that there is no regulation to underpin the veracity of 
arrangements and safeguard the interest and benefit of these persons. 

Secondly, monitoring and other arrangements to safeguard vulnerable persons interests needs 
strengthening throughout, including defining measures to be taken, 

In practice there are significant difficulties with 
a) carer conflicts; 
b) clients who are already incapable (but not legally defined as such) prior to first 

contact; 
c) banks withholding idormation, refusing to process transactions, freezing accounts 

and issue of access to capital with or without a Curator bonus; 
d) clients transferring fiorn one establishment to another; 
e) independent sector arrangements. 

Appointment of Curators - General Comments on Present Limitations 

Curator Bonis 
This is usually used where there is a fairly large estate. The main problem is these powers are 
mainly financial so it can be necessary, for example, to also have to appoint a guardian to 
transfer the person fiom their own home into long term residential care. The curator bonis 
cannot deal with all the persons affairs. 
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The procedure for appointment is fairly complicated and it is dificult to petition a Court 
without the assistance of a solicitor. 
Provides reasonable safeguards to protect the incapable person’s interest. Thorough accounts 
being submitted to the Accountant of Court annually and the Accountant’s authorise being 
required for significant or unusual expenditure. Additionally an insurance policy must be 
lodged with the Court which will pay out if there are any inappropriate dealings which reduce 
the estate. 
The circular reproduces the guidance of the Mental Welfare Commission on when a curator 
bonis should be appointed. These should be seen only as guidelines as decisions in each case 
depend on individual circumstances. 
Some financial institutions will not provide information on a person’s bank account without a 
Court Order. Therefore it can be necessary to petition the Court to have a curator bonis 
appointed in order to ascertain the level of the estate. 
The Mental Welfare Commission’s advice does not appear to be in line with the local 
authority’s obligation to appoint to a curator bonis to protect an incapable adult’s estate in 
terms of the Mental Health (Scotland) Act 1984. 

Tutor Dative 
These deal mainly with welfare issues such as medical treatment and have a few financial 
powers. 
This is not a comprehensive power and does not allow the person appointed to take an overall 
view of the incapable adult’s needs. 

Power of Attorney 
This is of limited relevance as it can only be granted while a person is capable 
The biggest problem is there is no monitoring, no safeguards and no specific duties imposed 
on the person exercising the power. 

Appointeeships 
A fairly limited power with no real safeguards. 
There is inadequate supervision especially as it is likely to be a member of the family who is 
appointed and there is a real potential for a conflict of interest. 

Negotiorum Gescor 
This is of fairly limited value and applies mainly where, for example, one spouse takes over 
the management of the others affairs or a parent does the same for a child. This is only really 
of use where there is a close family member available to carry out day to day management. 
The main problem with this option is that there are no specific safeguards or checks. 
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3.3 

3.4 

4. 

4.1 

5. 

5.1 

5.2 

6 .  

6. 

7. 

7.1 

This exercise is almost complete with all house sizes, property types and 
forms of heating now recorded. Details of window replacement (ie. single or 
double glazed units), which Committee has recently agreed should be a 
determining factor, are currently being obtained and further consideration is 
required on modernised, refurbished and partially refurbished properties. 

On completion of this exercise, it will be necessary to verlfy the 
characteristics held for each property and it is proposed to obtain this 
information by including a brief survey in the 1999 rent notification package. 

Rent Levels 

As Committee is aware, on 1 April 1998, the Council succeeded in 
harmonising the average rent levels inherited from the former district 
authorities. In addition, considerable progress has been made in addressing 
the substantial variances in average rent levels for each apartment size by 
applying supplements and reductions as appropriate to the base rent increase 
within each area. 

Conclusion 

On completion of the housing property database, which will allow detailed 
evaluation of the proposed rent structure, it is proposed to submit a further 
report to Committee with detailed proposals including a timescale for phased 
implementation. 

In the meantime, the Council can continue to weight any increase in rent 
levels to address variances across North Lanarkshire and ensure that 
progress continues towards the harmonisation of rent differentials which will 
be achieved on a phased basis over the next few years. 

Recommendation 

Committee is requested to note this report. 

Background Information 

Available within the Housing Department 

- n 

G. Whitefield 
Director of Housing 

i:hance/anne/ word/una/ hcreps/l9ll.doc 
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To: HOUSING COMMITTEE 

From: DIRECTOR OF HOUSING 

Date: 10 November 1998 

Ref: GWlAGNDl4 

Subject: BEST VALUE FOR HOUSING 
SERVICES IN SCOTLAND: 
GUIDANCE 

1. 

1.1 

1.2 

2. 

2.1 

2.2 

Background 

In June 1998, The Scottish Office commissioned the Chartered Institute of Housing in Scotland to 
prepare guidance on the implementation of Best Value for housing. The Institute convened an advisory 
group, comprising The Scottish Office, COSLA, the Accounts Commission, local authorities and tenants’ 
interests to take this forward. North Lanarkshire Housing was one of the eight local authorities 
represented on the advisory group. The draft guidance was published in November 1997 and North 
Lanarkshire Housing was one of six authorities who agreed to pilot the Best Value principles in a 
housing context between November 1997 and February 1998. 

In preparing the final guidance, account was taken of comments received on that draft and the 
experiences of the pilot authorities. 

Purpose of the Guidance 

The purpose of the document is to provide guidance on the implementation of the Best Value Regime to 
the housing service in Scotland. The concepts in this guidance have been developed from: 

0 Housing Management Plans 
0 

0 

0 

the work carried out by most Councils in the preparation for Housing Management Compulsory 
Competitive Tendering (HMCCT) 
progress by Scottish Local Authorities to date in implementing Best Value 
the work of the housing Best Value pilot authorities. 

The guidance is not intended to be prescriptive, or set out comprehensive procedures to be followed 
uniformly throughout the country. Instead, it outlines the broad approach required to establish a Best 
Value framework, drawing on the work of the Secretary of State for Scotland’s Best Value Task Force 
and from the practical experiences of authorities implementing Best Value. 
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3. Structure of the Guidance 

3.1 The guidance is structured to take the reader through the principles and processes of Best Value. The 
document: 

sets out the principles of Best Value as they relate to housing services in Scotland 
outlines a framework for a Housing Service Plan 
evaluates service user involvement and methods of informing service users 
details the role of service review 
outlines the development of performance indicators, service standards, benchmarking and 
activity based costing 
evaluates the role of competition 
contains examples from the pilot process in both Scotland and England 
gives other practical examples that will help in the implementation of Best Value. 

3.2 A copy of this guidance has been placed in the Members Library. 

I. Recommendation 

4.1 It is recommended that Committee note the contents of this report and North Lanarkshire Housings’ 
contribution to the guidance for Best Value in Housing Services in Scotland. Committee should also 
note that further reports will be prepared as Best Value develops and progresses within Housing. 

5. Background Papers 

5.1 Within the Housing Department. 

G Whitefield 
Director of Housing 
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To: HOUSING COMMITTEE 

NORTH LANARKSHIRE COUNCIL 7 

REPORT 
AGENDA ITEM NO. ....... I ‘  ;;...... <*<, 

Subject: YEAR 2000 COMPLIANCE TESTING 

Introduction 

The purpose of this report is to advise Committee of the action being taken by the Housing Department to 
ensure that all equipment employing microprocessor technology is tested to determine millennium 
compliance, and of the procedures in place to prevent system and equipment malfunction. 

Background 

The millennium bug is an historical problem, resulting from the way computers were programmed. In the 
fifties and sixties when computer costs were high, programmers used a six digit format of ‘ddmrdyy’ to 
store dates. When the year changes from 1999 to 2000 the computer will register the year as 00 and 
assume the date is 1900. 

The millennium bug is not confined to computer systems and could conceivably affect any equipment that 
utilises a microprocessor. 

Systems and Equipment at Risk 

In preparation for the millennium the Housing Department has established a Task Force to target specific 
areas for Year 2000 compliance testing. The aim is to identify systems and equipment at risk, collate 
information on location and types of equipment, assess the risks involved and form an action plan to 
ensure that all reasonable steps are taken to reduce and control potential risks. Areas identified are: 

- Computer Hardware 
- Computer Software 
- 
- 
- 

Telecommunication Systems - mobile phones, pagers, fax machines 
Office Equipment - photocopiers, flexi systems 
Non IT Equipment - alarm systems, CCTV equipment, lifts, heating systems 

The Current Position 

Computer Hardware 

Software was issued by IT services and used to test personal computers for Year 2000 compliance. The 
entire Housing PC stock was checked and failure rates were low. As expected, most fails occurred in older 
computers. The category of failure experienced is classed as non-critical as the hardware clock can be 
manually reset in the Year 2000 and the PC would be fully operational. In accordance with the Housing IT 
Development Plan, it is the department’s aim to replace these older PCs as a priority. 

The mainframe computers which support the Housing Department core applications are not Year 2000 
compliant. However, the Council’s move to enterprise computing will address this problem and all future 
hardware purchases will be strictly vetted by IT Services for Year 2000 compliance. 

IUNFOTECH&K\WORDWPORnY2K_I . W C  
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4.2 Computer Software 

Following local government reorganisation the Housing Department standardised desktop software using 
Microsoft Windows for Workgroups and Microsoft Office Professional. IT Services have undertaken to 
provide information on desktop software compliance as it becomes available. Information provided to 
date does not indicate serious risks. 

As Committee is aware, the department proposes to upgrade the mainframe disparate system to an 
Integrated Housing Management System but the timescales involved would require the current application 
software to be Year 2000 compliant. The current releases of Rents and Repairs software are not compliant 
and require to be upgraded to a later release. Conversion and testing on Rents is scheduled for December 
1998. A timescale and costs for Repairs will be finalised in the near future. 

The department, in conjunction with IT Services, will be testing all Housing System application software 
fully to ensure Year 2000 compliance. 

’ 4.3 Telecommunications Svstems 

There are 3 main telephone exchange sites within North Lanarkshire Council: 

- Civic Centre, Motherwell - 
- Municipal Buildings, Kildonan Street, Coatbridge 

Fleming House, Tryst Road, Cumbernauld 

IT Services have confirmed that all 3 sites are Year 2000 compliant. The greater concern for the 
department are the smaller and more remote exchanges located within area housing offices. As part of the 
corporate Year 2000 campaign IT Services are actively assessing all exchanges and existing setups. To 
assist IT Services in processing this information a list of system types & software levels is being 
compiled. 

Information on all models of mobile phones & pagers in use throughout the department has been compiled 
in order to cross check with information held at IT Services. As part of the corporate campaign, IT 
Services have requested information from all suppliers on Year 2000 compliance for individual makes and 
models. 

4.4 Office Eauipment 

4.5 

Items of office equipment which could be affected are facsimile machines, mail franking systems and 
flexi recording systems. 

A list of Area Housing Office fax machines is being compiled to assist IT Services to cross-check with 
model compliance lists supplied by manufacturers. Advice from IT Services suggests that the transmission 
of a fax should not present a problem. The only perceived problem is that the senders details will contain a 
date with the year displayed as 00. 

The flexitime recording system supplied by Hengstler Flexitime Ltd. will require two reprogramming 
visits over a two year period. The cost to the department will be €6000 for which provision has been made 
in next year’s Computer Development budget . 

Non IT svstems and equipment 

Area Offices and many other Housing Department properties employ security alarm systems. In a number 
of cases several departments share one site. 

Lift machinery throughout housing properties range from standard office lifts through to service lifts and 
tower block lifts. Given the direct impact to residents of tower blocks, it is imperative that Year 2000 
compliance is guaranteed. 


