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INTRODUCTION 

This report seeks to advise Members of the response provided to the Scottish Executive on 
their proposals for Homelessness Arbitration Guidance for RSL’s and Councils. 

BACKGROUND 

The Housing (Scotland) Act 2001 places a new duty on Registered Social Landlords to provide 
accommodation for homeless persons when requested to do so by local authorities. The 
consultation considers arrangements for making such requests, and in particular in regard to the 
timing and nature of the response from the RSL. 

Appendix I is a copy of the proposals made by the Scottish Executive. 

ISSUES 

The proposed procedures are generally to be welcomed. However, there is some concern of the 
abilities of all RSL’s to be able to comply with the requirements. 

Appendix I1 is a copy of the reply sent on behalf of the Council. 

Among the issues highlighted in the response’is the consideration, and the appointment of the 
Arbiter in regard to their qualifications and identities. In addition the Council has proposed 
alternative means of funding the Arbiters. 

While the Council enjoys a good working relationship with the local RSL’s, there still needs to 
be some development in respect of gaining access to their property registers, particularly in 
respect of voids that may be available suitable for homeless clients. 

RECOMMENDATIONS 

Committee is asked to note the response provided to the Scottish Executive. 



5.0 BACKGROUND PAPERS 

5.1 Papers available froin within the Housing and Property Services Department. 



1.1 

1.2 

1.3 

The Housing (Scotland) Act 2001 places a new duty on registered social landlords (RSLs) to 
provide accommodation for homeless persons where requested to do so by local authorities, 
within a reasonable period, unless there is a good reason for not complying. Where an RSL 
does not, within a reasonable period, comply with a request made by  a local authority (under 
Section 5 of the Housing (Scotland) Act 2001), or has no good reason for not complying with 
the request, and the RSL and the local authority are unable to reach agreement, the local 
authority and the RSL must appoint an arbiter to determine the issue. If there is no agreement 
as to who is to be the appointed arbiter, the Regulation & Inspection division of Communities 
Scotland (R&I) (on behalf of Scottish Ministers) will on request of the local authority, 
appoint an arbiter. 

This consultation paper sets out our (R&I on behalf of Scottish Ministers) proposals for the 
operation of a homelessness arbitration scheme (under Sections 5 and 6 of the Housing 
(Scotland) Act 2001 - see h e x  1). It should be read in conjunction with the Scottish 
Executive's Guidance on Local Authority Requests to RSLs: reasonable period and good 
reason for non-compliance. [This will be issued shortly under separate cover] 

The over-riding purpose of this arbitration process is to address homelessness and to provide 
a means for homeless people to get settled in accommodation as quickly as possible. As 
homeless people are in acute housing need: these proposals have been designed to allow - .  . arbitration to take place quickly and efficiently. 

Homelessness arbitration 

2.1 I We are proposing the following definition of homelessness arbitration: 

' Arbitration is a procedure whereby two parties in dispute agree to be bound by the decisions 
of a third party acting as an arbiter. The function of an arbiter is similar to that of a judze, 
though the procedures can be less formal. An arbiter will come to a final decision based on 
evidence and arguments submitted by the parties (i.e. the local authority and the RSL); 
including information about the local housing conditions. Arbitration is generally much 

' quicker and cheaper than goins to court. Under Section 6 ( 6 )  of the Housing (Scotland) ,4ct 
2001, any determination of an arbiter in these circumstances is final. 

2.2 In the case of homelessness arbitration, under Section 6(1) of the Housing (Scotland) Act 
2001, the local authority and the RSL must appoint an arbiter if they are unable to reach 
agreement within such period as Scottish Ministers may specify by order' as to whether there 
is good reason' for the RSL not complyin,o with the local authority's request to provide - 

accommodation for a homeless person. 

2.3 We specifically invite conlments on the following issues: 

0 Is our proposed definition of homelessness arbitration appropriate? (see paragraph 2.1) I 
! Guidmce on locd authority requesrs to RsLs: reasonable period and good reason for non-complhce (Scocrish E s e c u t h )  
2 Guidmce on locd 3Ud..Oiity requesrs to B L s :  resonable period md good reason for non-compliance (Scottish Executive) 



Procedure for appointing an arbiter 

3.1 

3.2 

3.3 

3.4 

3.5 

3.6 

3.7 

3.5 

3.9 

In the case of homelessness arbitration the local authority and the RSL in dispute should aim 
to agree on whom to appoint as an arbiter. Under Section 6(6) of the Housing (Scotland) Act 
2001, any determination by the arbiter in these circumstances will be final. 

Where the local authority and the RSL can agree on an arbiter, that person should be 
appointed based on locally agreed criteria. Local authorities and RSLs must ensure that any 
locally agreed arbitration procedures take full account of Section 6(1) of the Housing 
(Scotland) Act 2001. It is proposed that R&I (on behalf of Scottish Ministers) will work with 
those that represent the interests of RSLs, local authorities and homeless people (e.g. SFHA, 
CoSLA, Shelter, SCSH) to develop good practice guidance for landlords on local 
criteridprocedures for appointing homelessness arbiters (as per Section 6(5)  of  the Housing 
Scotland Act 2001). 

Where the local authority and the RSL cannot 
arbiter R&I (on behalf of Scottish Ministers), 
appoint an arbiter. ' R&I will appoint the person 
decision of the R&I division will be final. 

reach ageement on the appointment of an 
on the request of the local authority, will 
they consider to be right.for the job and the 

Applications to R&I, by local authorities, for the appointment of a suitably qualified arbiter 
should be made in writing using the form provided at Annex 2. Although the legislation 
states that it is the local authority who can request the appointment of an arbiter, in the 
interests of time and costs, local authorities should liaise with RSLs to ensure that 
applications are fully completed and signed by both parties. However, where local 
authorities cannot reach agreement with RSLs, R&I will accept requests to  appoint an arbiter 
submitted from the local authority alone (under Section 6(3) of the Housing (Scotland) Act 
2001). It is proposed that R&I will charge the local authority and the RSL an administration 
fee (of f200) for each application. 

On receipt of an application, R&I will appoint someone from their panel of arbiters. 

It is proposed that R&I will develop and maintain a list of suitably qualified arbiters. The 
R&I division will have responsibility for recruiting, training and quality control of arbiters; 
for developing a code of conduct for arbiters that ensures (amongst other things) 
independence; and for preparing guidance for arbiters. 

R&I will ensure that arbiters recruited to the list are impartial, suitably qualified, have a good 
understanding of homelessness issues and the ability to quickly assimilate knowledge of local 
housing contexts. Based on these criteria, arbiters may be private consultants or academics 
with homelessness expertise, lawyers, local authority or RSL staff, or other suitably qualified 
persons. 

The list of arbiters, as proposed, is for the appointment of arbiters by RBtI. However, it may 
be possible to extend our list of arbiters to become a national register that could be used in 
local agreements on the appointment of arbiters. 

Where R&I is unable to identify a suitable arbiter from the list, within the required 
tirnescales, i t  is proposed that an appropriate member of RBtI staff may be appointed as 
arbiter. R&I will ensure that appropriate staff receive training in the arbitration process and 
that members of staff (involved in the inspection of the particular RSL or local authority in 
question) will not be appointed as arbiter. 



3.10 Ln all cases, an arbiter must be appointed within 5 working days of the case being referred to 
arbitration. 

3.1 1 We specifically invite corkments on the following iisues: 

e Should R&I (on behalf of Scottish Ministers) develop further good practice guidance on 
homelessness arbitration for local authorities and RSLs; and are the proposed stakeholders the 
right ones? (see paragraph 3.2) 

e Is the application process outlined in Annex 2 the right one and is the proposed administration fee 
(of E200 per party) appropriate? (see Annex 2 and paragraph 3.4) 

0 Should R&I develop and maintain a list of arbiters and should R&I have responsibility for 
training and issuing guidance on arbitration - or should some other party deliver this under 
contract to R&I? Should n-e seek some form of accreditation for arbiters? (see paragraph 3.6) 

0 Should the list of arbiters be extended to become a national register? What issues might this raise? 

0 Is the proposed timescale of appointins an arbiter Lvithin 5 working days, of the case being 
referred to arbitration, appropriate? (see paragraph 3.9) 

0 Where R&I is unable to appoint an external arbiter from its list, is it appropriate that an 
appropriate member of R&I staff is appointed? (see paragraph 3.8) 

0 Are our suggestions for potentiaI arbiters appropriate - or are there other groups we should be 

Procedure to be followed at arbitration : 

4.1 Regardless of whether the arbiter is appointed by R&I or through agreement between local' 
authorities and RSLs, the procedure to be follon-ed at arbitration will be the same, under 
Section 6 ( 5 )  of the Housing (Scotland) Act 2001. 

4.2 It is proposed that appointed arbiters will operate in accordance with the procedure outlined 
in this section. 

i j  Commencement of arbitration proceedings 
The arbitration begins once an arbiter has been appointed by R&I or by the local 
authorityRSL in agreement. Following appointment, the arbiter will contact the local 
authority and the RSL to fix a date for a preliminary meeting. The purpose of this 
preliminary meetins is to allow everyone to agree how the arbitration will be 
conducted. 

ii) Information to be provided 
Where an arbiter is appointed by R&I or by the local authorityRSL in agreement they 
should be provided with details of the original request by the local authority, the 
response from the RSL and any other supporting information provided by  either the 
local authority or the RSL as part of the application. Local authorities and RSLs are 
free to provide more information, and indeed may be asked to do so at the preliminary 
meeting, Arbiters appointed by R&I will be provided with a copy of the conipleted 
application form ( . h e x  2). 



iii) 

iv) 

The arbiter will consider the local authority and RSL arguments and evidence; act 
fairly and impartially; and act according to the law. There should be some mechanism 
for tahng account of the vieuvs of the homeless person, where required. However, it is 
worth bearing in mind that the arbiter: 

will decide the case purely on the arguments and evidence presented by the local 
authority and the RSL. It is therefore in the interests of both parties that the case is 
stated clearly and that all relevant supportins documents are provided; 
will not receive information about the case from anybody else. Therefore both 
parties must ensure that the arbiter has all relevant evidence; and 
is not an investigator. The homeless person may be invited as a witnesses to 
support the case (see 4.2(iv)). However, this must be disclosed by the local 
authority and the RSL at the preliminary meeting, and agreement reached on how 
they will give their evidence. It will be up to the local authority and the RSL to 
mnlce m y  necessary arrangmrnts with witnesses. 

Matters f o r  decision by the arbiter 
The arbiter will only be able to deal with matters referred to in tlie original request. 
(S)he will not be able to arbitrate on any additional requests. However, both parties 
may decide with the arbiter at the preliminary meeting to alter the matters that will be 
arbitrated, particularly if agreement on any of them has been reached. 

Conduct of arbitration 
In the interests of both time and costs, homelessness arbitration nrill normally occur 
on the basis of documents provided by the local authority and tlie RSL. However, if 
either party or the arbiter considers it necessary, the arbitration may involve a hearing 
to provide both parties (and the homeless person where appropriate) with an 
opportunity to explain points of view in person. R&I’s application form ( h e x  2) 
asks parties to state their preferences on this matter. Normally the h e a i n ~  will be 
limited to half a day. 

e documen ts-only arbitration 
On a specified date agreed at tlie preliminary meeting, the arbiter will consider all 
the documents and other evidence that has been given. (S)he will liaise with both 
parties to ensure that (s)he has an accurate understanding of the case. This may be. 
done verbally or by exchange of correspondence. 

a hearings 
At the preliminary meeting the arbiter should agree a time and place convenient to 
both parties, and should also propose a time limit for each part of the hearing. Both 
parties will present their case, the local authority first. The arbiter may ask 
questions to clarify understanding. Each party will then have the right of reply and 
may be questioned by the other party and the arbiter. Following a brief interval: 
during which both parties will be free to negotiate if they wish, the arbiter will 
summarise the facts of the case. Both parties should be able to record any 
disagreement with the summary. 

Where the reasons for refusal directly relate to the personal circumstances of the 
homeless person, in the interests of natural justice, the arbitration should take into 
account the personal circumstances in question and the arbiter should seek the 



homeless person’s views. If either party or the arbiter considers it necessary, the 
homeless person may be involved in the hearing. 

v) Stopping the arbitration 
Arbitration can only be stopped’with the written consent ,of both parties. Should an 
agreement be reached before the arbiter has reached a decision, both parties must 
inform the arbiter immediately, otherwise the arbitration will continue to a decision. 

vi) Requirements during arbitration 
Where an RSL void property is the subject of arbitration, the RSL should keep that 
void property available until the arbitration process is complete and a final decision 
has been received. However, where an arbiter finds in favour of the RSL, then the 
local authority should be instructed to pay the RSL’s lost rental income (see 5.2). 

vii) Timescales 
In both documents-only arbitration and arbitration involving a hearing, the arbiter is 
required to arrange the preliminary meeting, consider the evidence and invite 
comments from both parties wi thn  7 working days. The arbiter is then required to 
make a final decision within 2 working days of  agreeing his(her) summary of the facts 
(in a documents-only arbitration); or the date of the hearing. This final decision may 
be notified to both parties verbally and will be confirmed in writing. The maximum 
lensth of the arbitration procedure should be no longer than 14 working days. 
However, where possible the arbitration process should be conducted as quickly as 
possible. The shorter the timescale, the less time that a homeless household is kept 
waiting and the less time that a void is being held open awaiting the outcome of the 
arbitration. 



The following summarises the homelessness arbitration process: 

Homelessness Arbitration Process 

r 

Final decision 

7 summary of case 

viii) 

is) 

Use of adJ.isors 
Homelessness arbitration is intended to allow both parties to present their case 
without thc need for a lau.yer to be present to speak foi them. In the interests of time, 
cost and fairness the arbiter will only allow parties to be legally represented at a 
hearing if (.s)he feels that there are compelling reasons e.g. complex IegaI issues to be 
resolved. However: either party may be accompanied by  an adviser who can speak if 
the arbiter agrees. 

Confidentiality 
It is proposed that arbitration decisions \vi11 be confidential to both parties, the arbiter 
and R&I. R&I may publish a summary of arbitration cases without either party being 
named. 

4.3 LVe specifically invite coinrnents on the following issues: 

e Have ive set out a suitable procedure for homelessness arbitration? (see paragraph 4.2) 

0 Is it appropr;iate that RSLs are required to keep void properties available until a final arbitration 
decision is receited? Should the local authority be instructed to pay the RSL’s lost rental income 
where an arbiter finds in favour of the RSL? (see paragraph 4,2(\-i)) 

e Are the proposed tinescales for the arbitration process appropriate? (see paragraph 4.2(vii)) 

Would an adviser contribute anything additional to the process’? (sce paragraph see paragraph 
4.2(viii)) 

Shoiild arbitration cases and decisions be confidential? (see p a r a p p h  4.2(is)) 



Remuneration and  other expenses 

5.1 Fees for arbiters need to reflect the market COST of professionals, while beins affordable for 
RSLs and local authorities. Fees should not be seen as a way for professionals to profit from 
homelessness. It is proposed that: 

* This legislation gives the arbiter discretion as to costs and viewsme sought on when and how this 
discretion should be brousht into play? (see paragaph 5.2) 

r 

e arbiters who normally work in the public sector or in an RSL will be paid their basic salary 
rate plus travelling expenses 

e arbiters who normally work for a private firm or are self-employed will be paid a fee of 
E500 per day (or 275 per hour for part days worked) plus travelling expenses. This is to be 
compared with the current legal aid rates, which are around 580-290 per hour 

o these fees and expenses tvill apply for attending training sessions run by R&I and for 
arlj i tmti cjii c a3 C\;V'O rl;. 

5.2 The ,R&I division will pay arbiters for attending training events. Under Section 6(4) of the 
Housing (Scotland) Act 2001, the cost of any arbitration is to be shared equally between the 
local authority and the RSL unless the arbiter determines otherwise. This legislation gives the 
arbiter discretion as to costs and views are sought on when and how this discretion should be 
brought into play. For example, paragraph 4.2(vi) proposes that where an arbiter finds in 
favour of the RSL, then the local authority should be instructed to pay the RSLs lost rental 
income. 

5.3 We specifically invite comments on the folloLving issues: 

Rights of review and  appeal 

6.1 The arbiter's an-ard u 4 l  set out his(her) decision with reasons. Under Section 6(6) of the 
Housing (Scotland) Acr 2001,the arbiter's decision is final and binding; having referred a 
dispute to arbitration, a pany cannot thereafter refer the matter to the courts. If an RSL 
refuses to abide by the arbiter's decision, R&I (on behalf of Scottish Ministers) will consider 
appointing a manager to enforce it (under Section 71 of the Housing (Scotland) Act 2001). 

6.2 IV-e specifically invite comments on the following issues: 

* Is our proposed approach to review and appeal the right one? (see paragraph 6.1) I 



Consultation and next steps 

7.1 We welcome written corneri ts  on our proposals which should be sent, by 8 July, to: 

Karen Watt 
Head of Policy and Support 
Regulation and Inspection Division 
Communities Scotland 
Rosebery House 
9 Haymarket Terrace 
Edinburgh EH12 5YA 

Tel: 0131 479 5705 
Fax: 0131 479 5750 
E - m a i l : ~ v a t t k ! ~ c o m ~ ~ t ~ ~ i e s s c o t l a n d . . ~ ~ ~ .  uk 

You can get more copies of t h s  paper by writing to Rosemary Brown at the address above, or 
by calling her on 0131 479 5767. This paper will also be available on our website at: 
wvav. c ommunt ies s c o t land. go v .uk . 

W e  may make your comments available to the public, unless you ask to keep them 
confidential. 

We aim to have our approach to homelessness arbitration developed by summer 2002; to 
issue guidance to local authorities and RSLs by  30 September 2002; and to pilot the approach 
for one year. 

7.2 

7.3 

7.4 



4 Duty of registered social lrnndlordI further p r o v i s i o ~  

(1) Where- 

(a) 

(b) 

a registered social landlord does not, within a reasonable period, comply with a 
request made by a Iocal authority under section 5 ,  
the local authority considers, having regard to any guidance issued under 
subsection ( 7 )  of that section, that the landlord had no good reason for not 
complying with the request, and 
the local authority and the landlord are unable, within such a period as the Scottish 
Ministers may specify by order, to reach agreement as to whether there is such a 
good reason, 

(c) 

the local authority and the landlord must'appoint an arbiter to determine the issue. 

( 2 )  In determining for the purposes of subsection (1) (a) what is a reasonable period, 
regard must be had to any guidance issued under section 5 (7). 

(3) If there is no agreement as to who is to be appointed as arbiter, the Scottish Ministers 
must, on the request of the local authority, appoint an arbiter. 

(4) The cost of any arbitration under this section is to be shared equally between the local 
authority and the landlord unless the arbiter determines otherwise. 

The Scottish Ministers may issue guidance as to - 

(a) 
(b) 
(c) 

( 5 )  

the period within which an arbiter is to be appointed under subsection ( l ) ,  
the procedure for appointing an arbiter under that subsection, 
the remuneration and other expenses which may be paid to an arbiter appointed 
under subsection (1)  or (3), and any other expenses which may be paid in 
respect of arbitration, 
the procedure to be followed at arbitration, 
the maximum lengh of time of the arbitration procedure. 

(d) 
(e) 

(6j Any determination of an arbiter by virtue of this section is final. 



This form should be completed in black ink. 

To: Communities Scotland 
Regulation & Inspection division 
Rosebery House 
9 Haynarket Terrace 
Edinburgh EH12 5YA 

1, .................................................. (name of local authority requesting arbiter) 

represented by (if applicable) 

hereby apply to the regulator to request the appointment of an arbiter following a dispute to be 
resolved under Section 6 ( 3 )  of the Housing (Scotland) Act 2001. 

2. The dispute concerns the following issues 

(please note: where possible the local authority (as claimant) should agree a brief description of the 
dispute with the RSL (as respondent). Give only brief details above and do not attach any 
documentation in relation to your request; you will have the opportunity to present your full case 
once the arbitration procedure begins). 

3. We, the Parties to this application, ha1.e read the guidance on homelessness arbitration and agree 
to be bound by them and by the decision of the appointed arbiter. 

4. Follotving discussion, we note that our requirements for conduct of the arbitration are as follows: 



Documents-only arbitration 
Arbitration involving a hearing 

Claimant 
[ I  
[ I  

Respondent 
1 1  
[ I  

5. We agree to pay the fees and expenses of the arbiter as outlined in the guidance on homelessness 
arbitration (i.e. the cost of any arbitration is to be shared equally between the local authority and 
the RSL unless the arbiter determines otherwise), and to make such payment within 10 working 
days of receipt of the final reportldecision from the arbiter. 

6. We confirm that: 

Please tick 

[ ] we have been unable to agree the dispute within a reasonable period; and 
[ ] we have been unable to agree on the appointment of an arbiter to determine the iss11p 

7. We hereby enclose the appropriate administration fee of E200 per party. (Cheques should be 
made payable to Communities Scotland) 

Amount enclosed by local authority: 
Amount enclosed by  RSL E 



Pepartment of Housing & Property Senice 

Service Development Manager 

Contact: John Gormley Telephone: (01236) 431331 
Our Ref: JGiSS e-in ai 1 SmithM@northlan,gov.uk 
Your Ref: Fax: (01236) 434981 John Gorrnley 
Date: 19 July 2002 Web Site: www.northlan.gov.uk Service Development Manager 

Karen Watt 
Head of Policy and Support 
Regulation and Inspection Division 
Communities Scotland 
Rosebery House 
9 Haymarket Terrace 
Edinburgh 
EH12 5YA 

DearMsWatt, ’ 

PROPOSALS FOR HOMELESS ARBITRATION-GUIDANCE FOR RSL’S AND COUNCILS 

I refer to my letter of the lSt July regarding the above and now submit North Lanarkshire Council’s 
response. 

1 

1.1 

1.2 

1.3 

1.4 

1.5 

2 

2.1 

INTRODUCTION 

NLC welcomes the guidance for RSL’s and Councils on Arbitration, as required under section 6 
applying to section 5. 

Within North Lanarkshire there already exists a very good working arrangement between the 
council and the RSL’s, over the operation of our Nomination Agreements. 

While it is more likely that a homeless client will be offered accommodation from the council 
stock a number of priority cases are accommodated by the RSL’s via the nomination 
agreement. . 

Referrals are normally made to the RSL in recognition of a client’s local connection, access to 
family or support. That is to provide the best response for the applicant’s needs rather than to 
satisfy a quota system. 

The following subheadings and paragraph numbering accords with those used in your original 
paper. 

HOMELESS ARBITRATION 

The definition of Homelessness arbitration is appropriate. 

mailto:SmithM@northlan,gov.uk


3 PROCEDURE FOR APPOINTING AN ARBITER 

3.1 Further guidance on establishing local criteria and procedures for appointing arbiters is needed. 
Grave concern is expressed over the potential for much time to be lost if these criteria and 
procedures are over burdensome. There should be a minimum qualification for the arbiter. It is 
thought that if these tenns of engagement are competently compiled they will reduce time 
wasting and lead to more efficient handling of cases. 

3.2 The R & 1’s appointment on who is “right for the job” is not acceptable. It has to be clarified, 
with the credentials of the arbiter satisfying a minimum qualification and complying with 
locally agreed criteria. 

3.3 Guidance should be given on the expected role of the arbiter and what qualifications would be 
appropriate, for example should they be members of a National Arbiters Association? Is it 
expected that they have legal qualifications? A definition of independence should be applied, 
for example to clarify if a Council could appoint their Head of Legal Services or Director of 
Administration as the Arbiter? What assistance will be available to areas where there may be a 
shortage of suitable candidates? 

3.4.1 Good Practice guidance should be developed further. The list of stakeholders could perhaps 
include the Chartered Institute of Housing, and Tenant Association representatives. In any case 
the list should not be a closed one, but should be open for other appropriate organisations to 
contribute to, if they have a genuine interest. 

3.4.2 The application process could be seen to be over elaborate and it is thought likely to lead to 
delay at the exp.ense of the homeless person. Could a register not be provided to which the 
Council and RSL could apply to directly for an Arbiter? Payment of E200 seems expensive. 
Can an explanation of breakdown of these costs be given? We would recommend that neither 
the Council nor the RSL become involved in payment to either the Arbiter or R+I unit. It 
would seem less complicated and less likely to be criticised if the Arbiters were paid directly 
by Communities Scotland on behalf of the Ministers. 

3.4.3 As suggested above, it would seem appropriate that a national list of Arbiters be compiled. It 
may be of advantage, if indeed the maintenance of this list was independent even from 
Communities Scotland. Certainly there should be a requirement for the Arbiter to become 
acci-edited. 

3.4.4 A National Register would seem to be appropriate. Perhaps the need to appreciate local 
housing conditions would require some sub-division of the register assigning arbiters to 
particular parts of the country where they are able to show such knowledge. Clearly there is a 
need to balance “local knowledge” with independence. 

3.4.5 Every cognisance should be given to focusing on the plight of the Homeless Person who is 
awaiting the outcome of the Arbitration. Hence the argument above for overcoming the need to 
apply for the R+I to appoint one. However if your proposal is to be taken forward, five days is 
a reasonable timescale, however there is some concern that it may not be practical unless all 
interested parties are committed, which will perhaps require dedicated resources to be 
deployed. 

3.4.6 It is to be hoped that with appropriate support and encouragement a sufficient “register” of 
Arbiters will be available. If, however there is an acute difficulty it would be accepted as a 
contingency, that a member of R+I be appointed. 



3.4.7 All of these suggested would seem appropriate, however the list should be open for other 
qualified candidates. Is there not already national associations of Arbiters in existence? Could 
their expertise be applied in the Homelessness context? 

4.0 PROCEDURE TO BE FOLLOWED AT ARBITRATION 

4.1 .i COMMENCEMENT OF ARBITRATION PROCEEDINGS 

We have a recurring fear that this process will be so complex as to disadvantage the Homeless 
Client by taking more time than necessary and by being bureaucratic or complicated. We 
therefore look for a procedure that avoids this. It is suggested that if a procedure is agreed in 
advance there would be a no requirement for a preliminary meeting as described. It should be 
agreed and known in advance “how the arbitration will be conducted”. 

4.1 .ii INFORMATION TO BE PROVIDED 

Again it is thought that this requirement should be specified in the agreed procedure. It would 
seem appropriate to give greater recognition to the views of the Homeless Person. They, 
together with their own support or representative should be able to contribute to the 
proceedings. 

4.1 .iii MATTERS FOR DECISION BY THE ARBITER 

Again a competent procedure if worked out and agreed with the Council and RSL should 
specify what information should be considered and how it should be presented. We are 
reluctant to accept that “only matters referred to in the original request, “ should be considered. 
Surely the test should be on relevance. It would be for the parties to argue or persuade the 
proceeding that any new information is relevant to the Arbitration. 

4.1 .iv CONDUCT OF ARBITRATION 

Time is of a persistent concern to us because of the potential harm to the Homeless Person. It 
would seem appropriate that each case should combine consideration of the documents and a 
hearing. Particularly as we feel the homeless person themselves should have a guaranteed right 
of access and to participate. 

4..1 .v STOPPING THE ARBITRATION 

It is agreed that the process should be formally closed in writing. 

4.1 .vi REQUIREMENTS DURING ARBITRATION 

It is agreed that any void property should be held pending the arbitrator’s decision. It should 
also be a consequence that the RSL pays for any additional costs bourne by the Council, for 
example if extending the period a homeless person resides in temporary accommodation. It is 
normal with nomination agreements that a Council will be given precise details of the property 
to which the RSL is seeking the nomination. Not all RSL voids are known to the Council. 
Some mechanism should be devised to enable Councils to be aware of all available voids when 
they are searching for a suitable match for an applicant. Perhaps this issue has to be developed 
within another section, but it does have relevance to measuring how effective the Council has 



been in its statutory duty to rehouse an applicant, by attempting a thorough search to maximise 
local connection or support needs etc. 

4.1 .vii TIMESCALES 

Every effort has to be made to achieve expediency. The overall target of 14 days seeins 
reasonable, however this will only be achieved if the Council and RSL have resources to 
commit at short notice. 

4.1 .viii USE OF ADVISORS 

It is hoped that all parties entering into the process will expect recognition of cost, fairness and 
time. The appropriateness of advisors and who or how the case should be presented should be a 
matter covered in the “locally agreed procedures”. Ensuring they are well prepared should 
facilitate any arbitration. 

4.1 .ix 

5 .  

5.1 

6 

6.1 

CONFIDENTIALITY 

Confidentiality has to be maintained. It would seem appropriate in terms of natural justice that 
the Homeless person should be aware of the determination of their case. To do otherwise 
would appear to conflict with their rights to information. Can you please clarify this?’ 

REMUNERATION AND EXPENSES 

As agreed above it would seem more appropriate, cost effective and economical, if the RSL’s 
and Council were removed from any onus to pay or agree fees. It is recommended that the 
Arbiter remains independent from both these parties. Therefore their remuneration should 
come direct from Communities Scotland. Central administration would enable fees to be 
monitored and to avoid the “profiteering” the paper suggests may occur. 

RIGHT AND REVIEW OF APPEAL 
h 

This area needs further clarification. As proposed here it could be seen to debar a Homeless 
person from their rights to have their case referred for judicial review. A clear statement of 
each parties rights and responsibilities has to be given. 

CONCLUSION 

We trust that these views and comments are able to contribute to the Consultation. 
Should you require any further information please do not hesitate to contact me. . 

Yours sincerely, 

JOHN GORMLEY 
SERVICE DEVELOPMENT MANAGER 


