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(PROPERTY) SU B-CO M M ITTEE 
HOUSING AND TECHNICAL SERVICES 
COMMITTEE 

From: DIRECTOR OF ADMINISTRATION 
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1. INTRODUCTION 

Subject: ABOLITION OF FEUDAL TENURE ETC. 
(SCOTLAND) ACT 2000 AND THE TITLE 
CONDITIONS (SCOTLAND) ACT 2003 

The purpose of this Report is to advise of two pieces of legislation which will in the main 
come into force on 28 November 2004 and which will affect and alter the role of the Council 
as landowners and as the seller of land. These two pieces of legislation are the Abolition of 
Feudal Tenure etc. (Scotland) Act 2000 and the Title Conditions (Scotland) Act 2003. 

2. BACKGROUND 

2.1. 

2.2. 

2.3. 

On 28 November 2004, the Abolition of Feudal Tenure etc. (Scotland) Act 2000 
comes fully into effect. As at that date the feudal system of landholding in Scotland 
which has been in place since the twelfth century will be abolished. This legislation 
affects the Council in its capacity as the feudal superior of numerous land interests 
within North Lanarkshire and to a lesser degree as the owner of land where some 
other body or person is the feudal superior. 

Any feu duties still existing which the Council presently pays or receives will cease to 
exist as at 28 November 2004. The Act makes provision for compensation for 
superiors for the loss of feu duty income and this is discussed more fully in Appendix 
4. 

It has been the normal practice of the Council and the Council’s predecessors to 
dispose of land, whether it be a commercial site, industrial premises, or a Council 
house, by way of a Feu Disposition incorporating appropriate conditions or burdens 
governing the future use of the land, premises or house. In so doing the Council 
creates a feu, retaining an interest in the land as feudal superior. The creation of a 
feu allows the Council as feudal superior to enforce the conditions or burdens 
contained in the Feu Disposition against the proprietor of the land where such 
conditions OF burdens have been breached. Examples of the types of conditions or 
burdens imposed are:- time limits for completion of developments, prohibition against 
changes of use, provisions for common maintenance or repair (now referred to as 
“facility burdens”) and prohibitions against any conduct which may cause a nuisance 
to neighbouring proprietors (now referred to as “amenity burdens”). The Council is 
also the proprietor of land where some other body or person is the feudal superior 
who is at present entitled to enforce similar conditions or burdens against the Council. 



2.4. As from 28 November 2004, superiorities will cease to exist and accordingly a feudal 
superior will no longer be able to enforce feudal conditions or burdens as superior. 
There are certain circumstances, however, where existing burdens may survive and 
remain enforceable by the former superior. The legislation is complex but generally 
the circumstances are-as follows:- 

2.4.1. 

2.4.2. 

2.4.3. 

2.4.4. 

2.4.5. 

Amenitv Burdens 

Amenity burdens are those imposed by a superior when selling a property 
which are intended to protect the amenity of neighbouring properties. 

Where a superior owns land within 100 metres of a feu and that land contains 
a permanent building which is in use wholly or mainly as a place of human 
habitation or resort, the superior can serve a notice on the proprietor of the feu 
under Section 18 of the 2000 Act nominating that land and specifying the 
amenity burdens to be preserved. Such a notice must be served prior to 
28 November 2004. The notice will have the effect of transferring the right to 
enforce the amenity burdens to the former superior after 28 November 2004 in 
the former superior’s capacity as a neighbouring proprietor. 

Facilitv Burdens 

Facility burdens are those which regulate the maintenance, management, 
reinstatement or use of facilities such as the roof or other common parts of a 
tenement, a boundary wall or a common recreational area. The Council as 
owner of any property to which the facility is of benefit would be entitled to 
enforce the burdens relating to that facility. Facility burdens will automatically 
survive after 28 November 2004. 

Communitv Burdens 

A community burden is one which regulates a group or “community” of 
properties and which are mutually enforceable by the various owners within 
that community. The Council will have enforcement rights so long as it 
remains the proprietor of any house or houses within the community. 
Community burdens will also automatically survive after 28 November 2004. 

Development Value Burdens 

A development value burden is one reserving a share of any future 
development value of land to the superior. The superior would have granted 
the feu at a discounted price or for no price whatsoever. For example, land is 
sometimes given (or sold cheaply) for some community purpose such as a 
village hall. In such cases a burden is usually added to police the use, the 
superior being willing to feu the land at that price for that use only. If at some 
later date the village hall closes and developers buy the site for, say, housing 
or some other commercial purpose, the developers will have to pay for a 
Minute of Waiver from the superior. On 28 November 2004 such burdens will 
be extinguished. However, the superior can preserve a right to limited 
compensation by serving a notice under Section 33 of the 2000 Act before 
28 November 2004. 

Economic Development Burdens 

An economic development burden is one imposed for the purpose of 
promoting economic development. For example, when a local authority sells 
off a site a burden may be inserted obliging the purchaser to erect a factory on 
the site. Such economic development burdens will survive after 28 November 
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2004 if the superior serves a notice under Section 18 of the 2000 Act on the 
owner of the site. 

2.5. The Title Conditions (Scotland) Act 2003 interacts closely with the 2000 Act and 
provides detailed rules for the creation of burdens and conditions (referred to in the 
Act as “real burdens”) after 28 November 2004, both as regard to  the limited 
circumstances in- which such real burdens can be created and the special wording 
which must be used. 

2.6. The Abolition of Feudal Tenure Working Group was established in July 2000 to 
consider the implications for the Council of the Scottish Executive’s wide ranging 
programme on Land Reform in Scotland and in particular the provisions of the 2000 
and 2003 Acts which are the principal statutes within the Land Reform programme. 
The Group comprises representatives of the Department of Housing and Property 
Services, the Department of Planning and Environment, the Department of Finance 
and the Department of Administration (Legal Services Division). Through the 
auspices of the Group the representatives of Legal Services have attempted to alert 
appropriate branches of the Council about the forthcoming legislative changes. By 
discussing the legislation with officers from other Departments, the representatives of 
Legal Services have also attempted to listen to their concerns. This has allowed the 
Group to submit to the Scottish Parliament the Council’s formal response on, for 
example, the Title Conditions (Scotland) Act when it was still a Bill. 

3. P R 0 P 0 SAL S/C 0 N S I DE R AT1 0 N S 

3.1. Now that the final form of the Title Conditions (Scotland) Act 2003 is known, the 
Group is endeavouring to anticipate the impact which the forthcoming legislative 
changes will have on the work of the Council. The various Council Departments 
represented on the Group have taken account of the legislation and the impact it will 
have for their services. The considerations for each Department are as detailed in the 
Appendices to this report. 

Department of Housing and Property Services - Property Services - Appendix 1 
Department of Housing and Property Services - Housing Services - Appendix 2 
Department of Planning and Environment - Appendix 3 
Department of Finance - Appendix 4 

4. RECOMMENDATIONS 

4.1. Department of Housinq and Propertv Services - Property Services 

(a) the Council is asked to note that in future proposals or recommendations for 
property disposals the Director of Housing and Property Services will 
recommend a variety of options to suit circumstances including:- 

(1) disposals of land or property unburdened at the full Market Value; 

(2) disposals of land or property subject to a standard security; 

(3) grants of Long Leases for periods of up to 175 years; or 

(4) use of economic development burdens, 

all as detailed in Appendix 1. 
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(b) It is further recommended in relation to the preservation of the right to enforce 

certain existing burdens and the preservation of the right to compensation for 
loss of development value burdens that the Council should do so only in 
appropriate transactions concluded from re-organisation in 1996 onwards as 
identified by Property Services staff from available records. 

It is further recommended that a large scale exercise to preserve all existing 
burdens where possible should not be undertaken for all of the reasons stated 

(c) 

- in Appendix 1. 

4.2. Department of Housinq and Propertv Services - Housinq Services 

(a) In relation to houses sold in the past by the Council and its predecessors, it is 
recommended that the Council relies on the common law of nuisance and 
contractual rights supplemented where appropriate with Anti-Social Behaviour 
Orders and other protective legislation (as detailed in Appendix 2) to protect 
the amenity of housing estates. 

(b) It is recommended that authority be granted to the Director of Housing and 
Property Services, in consultation with the Director of Administration, to 
determine-the circumstances in which amenity burdens are sought to be 
preserved by serving notices under Section 18 of the 2000 Act or by using 
Section 53 of the 2003 Act to create communities. For the reasons set out in 
Appendix 2, these are likely to be appropriate only in exceptional 
circumstances. 

(c) It is also recommended that existing rights of pre-emption are not preserved 
as Housing have indicated that they would not wish to exercise such rights of 
pre-emption at any future time. 

(d) In relation to future sales of Council houses it is recommended that sales be 
by way of Disposition (which could incorporate where appropriate facility 
burdens) with a reliance on the common law of nuisance supplemented by 
the contractual rights in missives and the use of protective legislation as 
appropriate. 

(e) In certain limited circumstances (e.g. the first sale of a flat in a tower block) it 
may be beneficial for the Council to create a community by registering a Deed 
of Conditions under Section 53 of the 2003 Act (as detailed in Appendix 2) 
and it is therefore also recommended that authority be delegated to the 
Director of Housing and Property Services in consultation with the Director of 
Administration to determine the suitability of this approach on a case-by-case 
basis. 

4.3. Department of Planning and Environment 

It is recommended that it be noted that the Director of Planning and Environment will 
continue to apply the various powers available in terms of the relevant planning, 
building or environmental legislation where possible in order to protect and preserve 
the amenity of mixed tenure housing estates. 

4.4. Department of Finance 

(a) It is recommended that the Department of Finance should not serve formal 
notices to claim compensation for the loss of feu duty income after 28 
November 2004 for all of the reasons set out in Appendix 4. 
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(b) It is further recommended that the Council notes the position in relation to feu 
duties presently payable by the Council and to delegate to the Director of 
Finance the power to make appropriate contingency plans for the payment of 
compensation claims which may be received by the Council from its 
superiors. Any such compensation claims will be funded from existing 
resources within the Property Services Non-Operational budget. 
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APPENDIX 1 

DEPARTMENT OF HOUSING AND PROPERTY SERVICES - PROPERTY SERVICES 

COMMERCIAL DISPOSALS 

1. CURRENT POSITION 

1 .l. As stated in the report, up to this point most sales of land and buildings by the 
Council have been by way of Feu Disposition. This allows conditions and burdens to 
be incorporated in the missives and then in the deeds, which (at least in principle) 
give the Council the ability to control aspects of the proposed developments. 

1.2. Common burdens include:- 

(a) Timescale for progressing and completion of the development. 

(b) The actual type of development (e.g. residential as opposed to retail). 

(c) Specific design details which may not be enforceable through other legislation 
such as the Planning Acts. 

1.3. It should be noted that in practice the Council has never enforced or even attempted 
to enforce a burden affecting land or buildings it has sold. This has been due in the 
main part to developers complying with the burdens. It should also be noted that it 
has always been possible for purchasers to have burdens waived by the Lands 
Tribunal in certain circumstances. 

1.4. From the above it is evident that the Council as feudal superior in this type of sale 
has an illusion of control. However, what really controls development is the planning 
context in which the initial development takes place. 

2. CURRENT BURDENS 

2.1. It has been this and previous Councils’ policy to sell land and property for the full 
market value. However, there may have been occasions in the past where the 
Council sold land or properties for a very specific use to achieve a particular outcome 
and prevent a particular type of development. In these circumstances it may be 
possible to register a Section 18 Notice in the circumstances outlined in the Report 
which will preserve certain burdens after 28 November 2004. 

In addition, there may have been isolated occasions in the past where land or 
property was sold for less than the full Market Value subject to a development value 
burden. As stated in the Report, such development value burdens will be 
extinguished on 28 November 2004. However, the Council could preserve a right to 
limited compensation by registering a Section 33 Notice in the circumstances outlined 
in the Report. 

2.2. However, it is envisaged that these circumstances will be very few in number and it 
would require a considerable commitment in resources to establish whether in fact 
any burdens exist which the Council would gain significant benefit from retaining after 
28 November 2004. 
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2.3. It is therefore not proposed that a large scale exercise to identify and thereafter 

preserve burdens be undertaken as this would require the employment of additional 
staff. However, specific sales or types of sale will be investigated and appropriate 
action taken. 

2.4. As stated in the Report, it will be possible for a superior to serve a notice under 
Section 33 of the 2000 Act reserving the right to claim compensation for the loss of a 
development value burden which reserved to the superior the development value of 
land and where, in exchange, the price payable for the land was significantly 
discounted or no price was paid at all. 

However, the amount of the compensation is to be calculated by reference to the 
value of the land at the time the land was sold and is not to be based on the present 
day value of the land. 

As with 2.3, whilst no large scale exercise to identify development value burdens will 
be undertaken, there are a number of known transactions where the Council’s right to 
compensation will be reserved. 

3. FUTURE SALES 

3.1. If sales after 28 November 2004 follow the same pattern as current ones, the loss of 
control of development through the title would not appear to be a major issue. It is not 
envisaged that the Council would sell many properties on the market for very specific 
uses to achieve a particular outcome and prevent a particular type of development. 
However if this were to be the case then it can be dealt with using one of the options 
outlined below. 

3.2. The principle of the legislation is that “control” of developments should not be carried 
out using title burdens but should be guided by other means, principally the Planning 
Acts. Consequently (to echo this thinking) it is proposed that the Council adopt the 
various options set out below. 

4. DISPOSAL OPTIONS 

4.1. Unburdened Sale at Full Market Value 

This will be the principal method of disposal for non-Council house sales. Properties 
will be marketed for the use which generates the highest value which matches the 
cur rent planning zoning . 

Some time in the future the planning zoning could change and a different use might 
be deemed appropriate. Such changes will be governed solely by the Planning Acts 
and other associated legislation after 28 November 2004. 

Planning briefs will continue to be used to guide bidders to the projected anticipated 
uses, which will in general comply with the current planning zoning. The use of 
planning briefs will allow the bids to be compared. 

However, whilst unsuitable bids which do not comply with the planning brief can be 
rejected at the recommendation stage, it will be more difficult to control any 
successful bidder submitting a new planning application after the land or property has 
been sold. 
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An example of this might be a situation where the Council had wanted low cost 
houses erected on a site and drafted the planning brief accordingly. The successful 
bidder having bought the land for this use could then submit a planning application for 
detached housing if this would increase his profit. Whilst the Council might protect 
their financial position using a standard security (see 4.2 below) there could be more 
difficulty in securing all the obligations which the Council might wish to impose in 
respect of the “Social” element. 

4.2. Use of Standard Securities 

In certain, limited circumstances, the Council could use standard securities to secure 
a debt of a positive obligation (e.g. timing for completion of a development). 

4.3. Use of Lonq Leases 

The new legislation allows for the granting of leases for commercial and non-housing 
transactions for up to 175 years. In property investment terms this period would allow 
developers to obtain funding for most schemes. 

Major developments, such as Cumbernauld Town Centre Phase VI have used long 
leases as the method of disposal. In this type of development, the developer pays a 
grassum (a single payment) of a sum equivalent to the capital value of the property 
being leased, with a peppercorn rent of f l  p.a. payable thereafter. 

The principal advantage of a lease of this type is that it allows the Landlord (i.e. NLC) 
to insert controls on development in the lease. 

The major disadvantage is that the grassum is treated as income in the current 
financial regime. Consequently, if a large number of disposals are carried out as 
‘leases this could have a significant effect on the level of capital receipts available to 
support the Capital Expenditure programme. 

It should be noted that long leases are not appropriate in sales of land for housing 
developments. In Scotland, the modern method is that residential property is 
invariably owned. It would therefore be difficult to interest developers in leases for 
residential developments. 

4.4. Use of Economic Development Burdens 

As stated in the Report, an economic development burden is one imposed for the 
purpose of promoting economic development. Under Section 45 of the 2003 Act it 
will be possible for local authorities to create economic development burdens. An 
economic development burden could take the form of a requirement on a purchaser 
of land to build factory units. An economic development burden could also comprise 
an obligation on a purchaser to pay a further sum of money to the Council in the 
future, for example by way of clawback of planning gain. 

5. CONCLUSIONS 

5.1. The legislative changes mean that the Council will require to alter the ways in which it 
disposes of land and property. The principal change will be that the control of future 
land use will be more difficult to achieve through the disposal process, and 
accordingly the Council will have to rely more on legislation such as the Planning 
Acts. However, as the previously available controls were rarely used, this does not 
represent the major change it might appear. 
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5.2. It is anticipated that the four options outlined in 4 above will provide the Council with a 

level of control or protection of its financial interests after the appointed day. 

In these types of property transaction, given the lack of action currently in 
implementing burdens, it is envisaged that the Council will not be appreciably 
affected. 



APPENDIX 2 

DEPARTMENT OF HOUSING AND PROPERTY SERVICES - HOUSING SERVICES 

COUNCIL HOUSE SALES 

The most significant impact of the legislation will-be on the Council’s right to apply sanctions against 
owner occupiers in mixed tenure housing estates for the breach of amenity burdens. 

Amenity burdens are those burdens that were attached to the sale of a property in relation to usage 
and behaviour. These can include, for instance, a stipulation that the property may not be used for 
keeping more than one animal, or that it can only be used as a dwellinghouse. Amenity burdens 
might provide that only a single-storey house can be built on land, or that individual houses must all 
conform to a standard pattern, 

There are a number of options available to the Council leading up to and following the legislative 
changes with regard to amenity burdens. The four alternatives are listed below:- 

1. Reliance on Common Law of Nuisance and Contractual Rights 

All amenity burdens will survive until such time as the house has been sold on by the original 
purchaser as the Council will have a contractual right to enforce the burdens against the 
original purchaser. A great number of Council house purchasers remain in their properties 
for many years and so remain contractually liable to the Council. After such sale, if the 
Council wished to take action where it was affected by breach of an amenity type matter, the 
Council would be able to rely on the common law of nuisance. In addition, in serious 
breaches of amenity type burdens, the Council has various statutory rights under the 
Environmental, Planning, Building Control and Housing legislation. Some of those statutory 
rights are explained in Appendix 3. 

2. Use of Section 53 of the 2003 Act 

Section 53 of the 2003 Act would enable the Council to create community burdens over a 
group of houses sharing a common facility where the Council still owns one or more of the 
houses within that group. When a house or flat in the group is sold by the Council the 
Council could, where it has not previously done so, create a community by registering a 
Deed of Conditions over the subjects of sale and the houses remaining within its ownership 
with amenity burdens mirroring the conditions contained in the previously sold houses in the 
group. 

There are, however, certain disadvantages to proceeding in this manner:- 

(a) If an amenity condition were breached, the Council would only be able to enforce the 
condition if it had an interest to do so. The 2003 Act provides that in order to have an 
interest, the Council would have to show that the breach had caused “material 
detriment” to the value of a Council property. This is a particularly onerous standard 
of proof and it may therefore be easier to prove nuisance under common law. 

(b) Once a Deed of Conditions under Section 53 has been registered, the Council as 
proprietors of flats or houses within the community would also be subject to the 
amenity burdens and other owner occupiers may be able to enforce these against 
the Council where, for example, there has been a breach of an amenity burden by a 
Council tenant. It has been ascertained that the sale conditions do not in all respects 
mirror the tenancy conditions and this could pose a problem for the Council where 
tenants are breaching amenity burdens without breaching their tenancy conditions. 



2 

(c) The registration dues of each Deed of Conditions would be expensive. The Keeper of 
the Registers of Scotland has not finally determined the costs involved but it could 
well be as much as E25 per affected property. 

(d) In the cases where a Deed of Conditions had to be drawn up, there is likely to be a 
considerable delay in the sale transaction for the flat or house involved due to the 
additional work required and consequently the turn-around time and capital receipt 
would be affected. 

(e) The Scottish Executive have suggested the use of Section 53 for local authorities as 
it recognises that the use of Section 18 Notices (see below) is not practicable. 
However, there is expert legal opinion to the effect that Section 53 may be flawed 
and may not be valid after 28 November 2004. 

(f) Use of Section 53 will result in the Council not being able to use its contractual rights 
referred to at 1 above. 

(9) A sizeable amount of extra legal work which cannot be quantified at this stage would 
be involved and considerable extra resources would be required. 

Further, and in any event, it is likely that the common law of nuisance will protect the Council 
just as effectively as any preserved amenity burden. 

3. Section 18 Notices 

As discussed above, a superior can preserve burdens after 28 November 2004 by serving a 
Notice under Section 18 of the 2000 Act where it owns a building within 100 metres of the 
feu and that building is in use wholly or mainly as a place of human habitation or resort. 
Such Notices have to be served before 28 November 2004. The Notices must also be 
registered in the Land Register against both the burdened property and the Council’s 
property and registration dues paid in respect of each. It is obviously quite impractical for 
Notices to be served prior to 28 November 2004 in respect of every flat or house the Council 
or the Council’s predecessors have sold. It is estimated that the registration dues of serving 
such Notices alone, never mind other legal costs, would be in the region of fl.75 million. 
Further, even if this procedure were feasible, difficulties would arise if the Council were 
required at some later date to sell the property to which the burdens had been reallocated or 
transferred. Academic opinion is that this procedure should not be used for Council houses 
and the mechanism has in this context been referred to as “the creation of a golden flat”. 

4. Use of Section 53 and/or Section 18 for certain properties only 

With the potential for disturbance to a sizeable number of Council tenants in a tower block by 
an owner occupier, it is considered appropriate where possible to preserve the existing 
amenity burdens affecting flats in tower blocks which have been sold. 

In the case of tower blocks where one or more flat has been sold the Council at its option 
could reallot the burdens of the sold flat(s) to any Council owned property (e.g. office, 
commercial property or school, but not house) complying with the provisions of Section 18, 
or use a Deed of Conditions under Section 53. 

It is considered that in determining which option should be adopted as the Council’s 
approach to addressing the issues relating to the abolition of feudal tenure, it is necessary to 
determine what considerations should be taken into account. It has been agreed, within the 
Abolition of Feudal Tenure Working Group, that these should comprise:- 
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0 a definable ability to represent the interests of Council tenants that have a justifiable 

complaint against a neighbouring resident who occupies a non-Council property, that 
would currently be addressed by referring to amenity burdens; 

0 resource implications of each option, including the direct cost of implementing that 
option and any additional costs that may be required to support the implementation of 
that option; and 

b the validity of the approach and any potential for this to be contested in the future. 

5. Anti-Social Behaviour Orders 

The Crime and Disorder Act 1998 introduced the Anti-Social Behaviour Order to combat anti- 
social behaviour. An ASBO is a civil order the breach of which is a criminal offence and on 
conviction can result in a fine or imprisonment. The general intention of an ASBO is to 
restrict or prevent anti-social behaviour. 

ASBOs can apply to any individual over the age of 16, regardless of tenure. 

The Criminal Justice (Scotland) Act 2003 introduced the interim ASBO to provide local 
authorities with the power to supply instant protection to those enduring the effects of anti- 
social behaviour. Obtaining a full order is a lengthy process. However the interim order can 
be acquired in a significantly shorter period, and be put into operation while waiting on the 
full order to be granted. It shares the same penalties once breached and can be used for all 
tenure types. 

Interim ASBOs act as an immediate deterrent and provide an additional valuable tool to local 
authorities in combating anti-social behaviour. 

6. Future Sales 

After 28 November 2004, it will not be possible to use Feu Dispositions. It is therefore 
proposed that the Council uses Dispositions from a date as soon as practicable. 

At the time of the first sale of a flat in a tower block, it is proposed that the Council register a 
Deed of Conditions over the block to include both repairing and maintenance obligations of 
common parts, the proprietors’ responsibility for common services and amenity type 
burdens. The sales of the remaining flats in the block would be done by simple Disposition 
incorporating the Deed of Conditions. 

7. Rights of Pre-emption 

A right of ‘pre-emption is a right of first refusal in the event that the owner of property wishes 
to sell. Over the years the Council and its predecessors inserted rights of pre-emption in the 
titles of “amenity houses” which were sold under the Right to Buy. Accordingly the Council 
will be given the opportunity to re-acquire these properties at market value should the 
owners wish to sell. A superior can save rights of pre-emption by registering a notice under 
Section 18 of the 2000 Act. 

As rights of pre-emption are extinguished on the first occasion that the property is offered 
back to the superior, and as Housing have determined that they would not wish to re-acquire 
amenity houses in the future, Housing have concluded that no steps should be taken to 
preserve rights of pre-emption. 



APPENDIX 3 

DEPARTMENT OF PLANNING AND ENVIRONMENT 

As it may no longer be appropriate to attach amenity burdens to sale of Council houses as title 
conditions, consideration has been given to alternative means of securing such obligations, and in 
some cases planning or environmental legislation can be used. 

To change the use of a house for another purpose would require planning permission. 

At present some burdens require occupation of a house by one family only. Whilst this cannot be 
enforced by planning or environmental legislation, where three or more people, not in the same 
family, share a house then there is potential to use the legislation dealing with the licensing of 
houses in multiple occupancy. 

Some burdens require that there will be no extensions, erections of structures such as sheds in the 
garden, or aerials on the building. Except for flats, planning legislation permits small extensions, the 
erection of a shed or single garage, certain decking etc. without the need for planning permission. 
The current level of control therefore could not be maintained by planning. Similarly the erection of 
walls, fences, hedging and trellising can only be controlled by planning legislation if beyond a certain 
height, which is in general terms one metre to the front and two metres to the rear. 

In terms of a burden which requires the property to be kept in a neat and tidy condition, and not to 
permit the accumulation of materials, if such an accumulation is deemed to be a nuisance then 
action can be taken under the Environmental Protection Act. There is provision under Section 179 of 
the Town and Country Planning (Scotland) Act 1997, to serve a waste land notice where it is 
considered that land adversely affects the amenity of the district, however guidance advises that 
such powers should be used only in severe and isolated cases and as such it is not considered 
appropriate to use these powers to keep gardens tidy. 

Any restriction on the number of vehicles parked within a garden cannot be controlled by planning or 
environmental legislation. 

Some current burdens prohibit signs being erected on houses. This can equally be controlled 
through the Control of Advertisements Regulations. 

Any obligation to paint the property periodically cannot be controlled by planning or environmental 
legislation, nor can the requirement to cut grass and hedges. 

The keeping of animals is often controlled by amenity burdens. If the animals are breeding dogs 
then a licence is required. If they cause nuisance then action can be taken by Protective Services, 
moreover neighbours can seek an order under the Civic Government (Scotland) Act to have the 
animal controlled. The prohibition on keeping animals in a tower block cannot be controlled by 
planning legislation. 

Many titles contain an obligation to keep the internal drainage system in working order. If not 
complied with a nuisance that occurs as a result can be dealt with under the Environmental 
Protection Act. 

Any prohibition of removal or felling of trees can only be controlled by planning legislation if the trees 
are covered by a Tree Preservation Order or are within a conservation area. 

Any alterations to the means of heating in a property cannot be controlled by building or 
environmental legislation. 
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Failure to occupy a house cannot be controlled by planning, building or environmental legislation. 

The powers available to the Planning and Environment Department in respect of sold Council 
houses in the future would be no different than currently exist for other private houses. It is 
important that there is a clear understanding of the extent of these powers so that there is not an 
expectation that the Department of Planning and Environment can act in all cases where Housing 
might have taken action in the past. 

. 



APPENDIX 4 

DEPARTMENT OF FINANCE 

Abolition of Feu Duties 

Feu Duties payable to North Lanarkshire Council 

Following re-organisation in April 1996, the Finance Department inherited only a small number of 
records relating to feu duties - the only records that could be located were in the former Motherwell 
District Council area. It was decided by Housing that it would not be fair to raise these duties in the 
Motherwell area only. Accordingly no feu duties are raised or collected by North Lanarkshire Council 
(with the exception of one single duty that the proprietor insists NLC collect, of f2.60 per annum). 

Of the Motherwell records that do exist, 86% of the feu duties which were payable have been 
redeemed and 4% of records are incomplete. This leaves 10% of records that show “outstanding” 
feu duties that have not been getting collected. The value of uncollected feu duty from 1996 to 2003 
inclusive is approximately f4,300 (f537.50 per annum). 

All existing feu duties will be extinguished on 28 November 2004. Under Section 9 of the 2000 Act 
superiors will be entitled to a modest amount of compensation for the loss of feu duty income. In 
order to claim compensation a formal notice must be served on proprietors by the superior. If the 
compensation payable to the superior exceeds f50 the proprietor will be entitled to pay by 
instalments. 

Given that the Council is not currently collecting any feu duties, it would seem inappropriate to serve 
formal notices for compensation. 

Feu Duties paid by North Lanarkshire Council 

Property Services maintain a database of feu duties that North Lanarkshire Council currently pay. 

This database has been populated from 1996 to 8 January 2004. The value of the feu duties for this 
period is f6,851.24. In 2001/02 and 2002/03 the annual feu duty paid was approximately f l ,400 - 
this sum has been used as an average annual payment in any compensation calculations. 

On advice from Legal Services, it is anticipated that the compensator9 multiplier for ‘calculating the 
compensation payable to a superior should not be in excess of 25 (i.e. Annual Feu Duty x 25). 

On this basis, it is assumed that the Council will not receive claims from its superiors in excess of 
f35,OOO (f1,400x25). This maximum cost to the Council would probably be spread over 
2 financial years i.e. 2004/05 and 2005/06, given the instalment option for payments greater than 
f50. 

Any such compensation claims will be funded from existing resources within the Property Services 
Non-Operational budget. 


