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3.1 

Introduction 

The purpose of this report is to advise Committee of the introduction and 
main provisions of the Anti Social Behaviour etc (Scotland) Act 2004 and the 
subsequent implementation timetable. 

Background 

In 2001/02 the Scottish Executive carried out a review of Local Authority and 
Registered Social Landlords methods in relation to tackling anti social 
behaviour. This resulted in the report “Not re-inventing the wheel”. 

Subsequently a consultation document ‘Putting our Communities First’ was 
issued in June 2003, which led to the introduction of the Anti Social 
Behaviour (Scotland) Bill in Autumn 2003. The Scottish Executive also held 
a series of public consultation events throughout the country. 

The Anti Social Behaviour (Scotland) Bill received Royal Assent in July 
2004. The commencement order of the Act applied from September 2004. 

Parts 1-4 and Part 6 of the Act took effect from 28‘h October 2004, the 
remaining sections will be introduced on a pilot or phased basis over the 
next year. 

Considerations 

Following consultation the Scottish Executive considered that Local 
Authorities and their partner agencies required further legislation in order to 
tackle the complex problems in our communities today. A number of new 
powers have been introduced under the new Act to assist in addressing 
these issues. 
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Part 1 - Local Authorities and Police now have the responsibility in 
consultation with other agencies to work jointly in preparing anti social 
behaviour strategies for our communities. The Local Authority will have sole 
responsibility for publishing the strategy which is due for initial publication in 
March 2005. 

3.2 Part 2 - Anti Social Behaviour Orders (ASBOs) now extended to include 
persons aged 12 and over. Although persons aged 12 - 15 cannot be 
punished by imprisonment other penalties apply in relation to committing a 
criminal offence and ability for the Local Authority to reduce the parents 
tenancy to a Short Scottish Secure Tenancy. It is also worth noting that a 
Parenting Order may be applied in conjunction with the ASBO to enforce the 
parent’s responsibility over the child. 

3.3 Part 3 - Extends use of ASBOs to cover other Local Authority areas and 
carry a statutory power of arrest on breach. 

3.4 Part 4 - Introduces new powers to allow the Police to designate areas for 
group dispersal in consultation with the Local Authority. Powers also given 
to the Police allowing them to close residential and non-residential properties 
that are the focus of persistent and serious anti social behaviour. 

3.6 Part 5 - Issues powers to Local Authority Environmental Health Officers to 
apply noise control provisions to specific areas and/or times. Officers will 
use measuring devices and have the power to issue Fixed Penalty Notices 
to the sum of f 100 and apply for a warrant to seize noise-making equipment. 

3.7 Part 6 - Gives Local Authorities power to issue Graffiti removal notices 
where there is an impact on the environment. Failure to remove graffiti could 
result in the Local Authority carrying out the works and recovering the costs. 

3.8 Part 7 - Power given to Local Authorities to encourage landlords to work with 
them in relation to tackling anti social behaviour of their tenants. Failure of 
the landlords could result in a charge for the cost of professional witnessing 
in relation to evidence gathering, an application being made to the Sheriff to 
grant an order for non-payment of rent. Ultimately a request for an order of 
transfer in relation to management of property to the local authority can be 
made. 

3.9 Part 8 - Duty for Local Authorities to prepare and maintain a register of all 
private landlorddagents in the area. Letting without registration could lead 
to a f5000 fine and an order that no rent is payable on the property. 

3.10 Part 9 - Introduction of Parenting Orders placing the responsibility onto 
parents for their children’s anti social or criminal behaviour. Failure to deal 
with the problems could result in a fine or ultimately imprisonment. Parents 
will have access to counselling and support during the period of any order. 
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3.1 1 Part 10 - Further criminal measures have been introduced under this Act 
namely Community Reparation Orders which are aimed at dealing with 
persons I 2  years and over on minor offences with the view of putting 
something back into the community they have damaged. 

3.12 Restriction of Liberty Orders also introduced as a means of restricting the 
offending persons to a particular area, hopefully avoiding residential 
accommodation. Local Authorities have a duty to provide support and 
rehabilitation to offenders during these orders. 

3.13 Part 11 - Police powers have been widened in relation to Fixed Penalty 
Notices (FPNs) FPNs can now be issued in relation in respect of anti social 
behaviour, e.g., Street Drinking, Riotous behaviour in licensed premises, 
vandalism. This scheme will be piloted and evaluated before national 
implementation. 

4 Corporate Considerations 

4.1 Although all the above measures have been introduced under the new Act it 
is recognised that new protocols with Local Children’s Reporter and 
Environmental Services will have to be established to ensure a joint working 
approach, avoid duplication of services and ensure good communication is 
maintained. 

4.2 Existing protocols will have to be further developed with Strathclyde Police 
and Social Work to ensure current and new methods of tackling anti social 
behaviour are developed to meet the expectations of the Scottish Executive 
and the public. Specifically in relation to the provisions for ASBOs for 12 - 
15 year olds. This work along with the production of the Anti Social 
Behaviour Strategy will be co-ordinated by the Assistant Chief Executive 
(Community Regeneration). 

4.3 Legal services have been consulted on all aspects of the introduction of the 
Act and will be consulted further during the implementation process. 

5 Recommendations 

It is recommended that the Committee: 

(a) Note further work will progress with Strathclyde Police, Social Work, 
Environmental Services, Children’s Reporter and other agencies in 
developing an anti social behaviour strategy as required under the new 
Act . 

(b) Note further work with partner agencies and service departments in 
establishing and developing existing protocols to ensure the effective 
implementation of new powers and duties, leading to optimum levels of 
joint working and co-operation will be progressed. 
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(c) Notes the provisions of the Anti Social behaviour (Scotland) Act etc and 
the implementation timetable. 

6 Background Papers 

6.1 Guide to the Antisocial Behaviour etc (Scotland) Act 2004 is at Appendix 1 to 
this report. 

6.2 Further background papers available in the department. 

Thomas McKenzie 
Director of Housing & Property Services 
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Briefing on the Anti-social Behaviour etc. (Scotland) Act 
2004 2 

This briefing is a summary of the Anti-social Behaviour etc. (Scotland) Act 2004. The 
Act follows the Executive’s consultation paper, Putting Our Communities First: A Strategy 
for Tackling Anti-Social Behaviour, which was published in June 2003. 

The briefing is designed for housing professionals but will also be of value to tenants and 
residents groups, councillors and housing association committee members. Please note 
however, this briefing is not a definitive legal guide to the Act and further secondary 
legislation and regulations will be introduced by the Executive in due course. 

# 

The Act is divided into 12 Parts with 112 sections and 5 accompanying schedules. Although 
this briefing will cover the whole Act, its focus will be on those parts of the Act which impact 
directly on housing and housing organisations. 

Part 1 - Anti-Social Behaviour Strategies 

Part 1 of the Act gives councils and the police joint responsibility for the preparation of an 
anti-social behaviour strategy although local authorities will be solely responsible for its 
publication. 

The strategy should set out: 

An assessment of the extent and types of anti-social behaviour present 
Specify arrangements for consulting community bodies and others including young 
people 
The range of services available for both under 16s and the general public designed to 
deal with the consequences or prevention of anti-social behaviour 
The range of services available for the victims of or witnesses to anti-social behaviour 
including mediation 
How the council and police intend to discharge their functions 
How the exchange of information will be facilitated 

The local authority is under a duty to consult the Principal Reporter, registered social 
landlords which provide or manage property in their area and other community bodies and 
other persons as they consider appropriate. They must also consult with those who have 
been adversely affected by anti-social behaviour. Scottish Ministers also have the power to 
make regulations in order to secure the participation of registered social landlords in the 
preparation, review or revision of the strategies. The inclusion of such a provision ensures 
that RSLs will be expected to play a full role in this process. 

In order to monitor implementation, local authorities will be required to publish reports 
detailing how the strategy has been implemented and what the results of the 
implementation have been. The frequency of these reports will be determined by Ministers 
in regulation and future guidance will follow on anti-social behaviour strategies in general. 

Part 2 - Anti-Social Behaviour Orders 

Part 2 of the Act allows Sheriffs to grant an ASBO or interim ASBO against an individual 
aged over 12 years following an application from a local authority or RSL. The Executive 
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has chosen 12 because the minimum age as in civil law a child aged 12 or over is deemed 
to have the legal capacity to instruct a solicitor. 

When considering a request for an ASBO a Sheriff will have to be satisfied that the 
individual has engaged in anti-social behaviour and that the order is necessary to protect 
others from further anti-social behaviour. For the purposes of this Act, and therefore for 
application for an ASBO, anti-social behaviour is defined (in Section 1 10) as when a person 
acts in a manner that causes or is likely to cause alarm or distress, or if they pursue a 
course of conduct that causes or is likely to cause alarm or distress to at least one person 
not in their household. 

Before a Sheriff can consider an ASBO application against someone under 16 years of 
age, a children’s hearing will be held to give advice on the application. As with ASBOs for 
adults, landlords can demote the related tenancies to a Short Scottish Secure Tenancy 
(SSST) through powers passed in the Housing (Scotland) Act 2001 if an order is granted. 
Also when granting an ASBO against a child, Sheriffs will also have the power to grant a 
parenting order if it is decided that this will help prevent the child taking part in further anti- 
social behaviour. 

# 

The breach of an ASBO granted against a child will be a criminal offence and will be 
reported to the Procurator Fiscal. It will be a matter for the relevant Procurator Fiscal, in 
consultation with the Reporter, to determine what action is most appropriate in each 
individual case of breach however possible sanctions do not include imprisonment which is 
an option for an ASBO against an adult. 

A number of alterations have also been made in relation the working of ASBOs in general. 
The Act also allows for the scope of any order applied for by a local authority to go beyond 
its own boundaries to cover other local authority areas. 

Whilst a breach of an ASBO is currently a criminal offence, there is no statutory power for 
the police to arrest without warrant on suspicion of a breach. There are powers of arrest 
under common law but the Executive believes there is a lack of clarity in this respect. 
Therefore, to enable the police to act immediately the Act introduces a statutory power of 
arrest for breaching an ASBO. 

Also when granting an ASBO or interim ASBO, a Sheriff must now explain in ‘ordinary 
language’ the effect of the order and the provisions included within it. Details must also be 
given of the consequences of failing to comply with the order and entitlement to appeal. 

When an ASBO or interim ASBO has been granted, copies of the order must be given to 
the both the offender and the relevant local authority. Local authorities must also now keep 
a record of these orders and make this information available to Ministers, the Principal 
Reporter, other local authorities, the chief constable and registered social landlords. 

The Scottish Executive will be producing guidance on the use of ASBOs and Ministers have 
been instructed to carry out research into the use of the orders within three years of this 
part of the Act coming into force. 

Part 3 - Dispersal of Groups 

Part 3 of the Act gives the police the authority to designate an area where groups of more 
than two people can be dispersed. They can do this where they believe that the public have 
been alarmed or distressed by the presence or behaviour of groups in a locality where anti- 
social behaviour has been a ‘significant, persistent and serious’ problem. An area can be 
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designated for a specific period, on specific days or between specified times. Before an 
area can be designated the police must consult with the relevant local authority. 

Once designated, the police would be able to disperse groups when they have reasonable 
grounds for believing that the presence or behaviour of a group of two or more people in 
the relevant locality has resulted, or is likely to result, in any members of the public being 
alarmed or distressed. The police can require any person who does not live in the relevant 
locality to leave the area and can also prohibit them from returning for the next 24 hours. 

2 

Part 4 - Closure of Premises 

Part 4 introduces a new power under which both residential and non-residential properties, 
that have become centres of serious criminal activity, can be closed by the police following 
ratification by a Sheriff Court. 

4 

Under these proposals, police will have powers to close premises where a person has 
engaged in anti-social behaviour on the premises during the preceding three months and 
where it is associated with significant and persistent disorder or nuisance. Before a notice is 
granted a number of procedural requirements must be carried out. These include consulting 
the local authority about the proposed closure and ensuring all reasonable steps have been 
taken to establish the identity of any person who lives in, has control of, or responsibility for, 
or has an interest in, the premises. 

Following a police closure notice a Sheriff will be required to consider the notice within two 
court days and decide whether or not a closure order should be served, which could close 
the premises for a period of up to 3 months, with a possible extension to 6 months. When 
considering the case, the Sheriff must have regard to the ability of anyone who resides in 
the premises to find alternative accommodation and the vulnerability of anyone in the 
household who has not engaged in anti-social behaviour. 

If an order is granted, the police or a person authorised by the police will secure the 
premises and will be responsible for any essential maintenance and repairs during the 
period of the closure order. If someone remains in or enters the premises in contravention 
of the order without reasonable excuse they will be guilty of an offence which could result in 
a fine or imprisonment or both. 

The Act also allows the police or local authority to apply to the court for the reimbursement 
of relevant expenditure incurred in clearing, securing or maintaining the premises from the 
owner of the premises. 

Part 5 - Noise Nuisance 

Part 5 of the Act allows local authorities to apply noise control provisions in their area. 
Authorities can choose to apply the provisions to specific areas and/or specific times during 
the week, or they can decide to introduce the provisions 24 hours per day, 7 days a week. 

Nominated local authority officers (Environmental Health officers or community wardens) or 
the police would be empowered to investigate noise complaints. The maximum level of 
noise that can be emitted from a dwelling will be set by Scottish Ministers. Warning notices 
can be served by a local authority officer where they are satisfied that excessive noise was 
being emitted from a dwelling. If the officer believes that noise continues to be excessive 
after the issuing of a warning notice, they can serve a Fixed Penalty Notice or obtain a 
warrant to seize and remove any equipment used in the emission of noise. 
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Part 6 - The Environment 

The Act allows for Fixed Penalty Notices (FPN) for less serious fly-tipping with more serious 
cases still being pursued through the courts. The power to issue FPN for fly-tipping will be 
given to SEPA, the police and local authority officers while litter FPNs would be issued by 
the police and local authorities. 

Ministers are also discretionary powers to request that bodies clear up specific areas to 
specific standards, where the Code of Practice governing the duty of local authorities and 
other public bodies to clean litter is currently silent. Fines due on summary conviction of a 
number of environmental offences are also increased from f20,000 to f40,000. 

The Act also gives local authorities the power to issue graffiti removal notices to the owners 
of street furniture and property owned by certain statutory undertakers and educational 
establishments where the graffiti is detrimental to the amenity of the area or is offensive. 
The notice requires them to remove graffiti within a specified time (at least 28 days). If they 
do not comply, the local authority can do so and recover the cost from the owner. 

Part 7 - Housing: Anti-Social Behaviour Notices 

Part 7 allows the local authority to serve an anti-social behaviour notice on a private 
landlord specifying that action must be taken to tackle the anti-social behaviour of the 
tenant, occupant or visitor to a property or in the locality of the property. The council will not 
be required to prove the culpability of the individuals involved for a notice to be served 
although the landlord can ask for a review of the decision. The review would be an internal 
procedure within the local authority. 

If the landlord has not taken the action specified in the Notice and it would have been 
reasonable for her/him to do so, the local authority can apply to the Sheriff to cease the 
tenant’s liability to pay rent or to transfer management control of the property to the council. 

Cessation of the tenant’s liability to pay rent prohibits a landlord from pursuing the tenant 
for rent arrears as long as the sanction is in force. In situations where the tenant receives 
Housing Benefit, entitlement would cease because the tenant no longer had rental liability. 
Such an order has no effect on the tenant’s lease or occupancy agreement. 

If the landlord chooses to appeal against the cessation of the rent order then he must give 
notice to the tenant of his intention to do so. If he does do so and goes on to win his appeal 
then the tenant is not be liable for backdated rent. 

The transfer of management control to the local authority allows the council to take control 
of a property where the landlord has not or can not manage anti-social behaviour 
effectively. The management control order, which could be granted for a maximum of 12 
months, would give the local authority rights and obligations under existing tenancies or 
occupancy arrangements. 

The Act also states that a landlord who fails to comply with an anti-social behaviour notice 
will be liable for the local authority’s expenses, including administrative costs, which have 
been incurred taking steps to deal with the behaviour described in the notice. 

Part 8 - Housing: Registration Areas 
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Part 8 instructs each local authority to prepare and maintain a public register of all private 
landlords in their area. A landlord’s entry will include: * 
0 

0 

and 
0 

The name and contact address for the landlord 
The addresses of each property subject to a lease or occupancy agreement 

The contact details of any agent. 

Local authorities will be able to charge a fee for application and this shall be prescribed by 
Ministers in future regulations. 

As well as providing the details described above, the landlord must also be judged a fit and 
proper person before their application can be approved. A person would fail this test if they 
have committed any offence involving fraud, other dishonesty, violence or drugs, have 
practised unlawful discrimination or have contravened housing or tenant law. 

8 

They would also fail if there is evidence that the applicant has failed in the past to ensure 
that anti-social behaviour was prevented or minimised in his or her properties. A local 
authority can also take account of any other material which they deem relevant e.g. a 
previous HMO licence or the applicant’s registration by another local authority. 

Failure of the fit and proper person test will mean refusal of the application for registration. 
Information which came to light once a person was registered could lead to revocation of 
registration. There is a right of appeal to the Sheriff against refusal or revocation of 
registration. 

Once registered the landlord has a duty to ensure that the information they have provided is 
kept up to date and that the name of any agent appointed is made known. If the local 
authority revokes or refuses an application, as well as letting the applicant know, they must 
also send notification to each of the properties specified on the application form. 

A landlord who lets a house without being registered will be committing a criminal offence, 
for which the penalty will be a fine up to f5,000. They will also be guilty of an offence if they 
communicate with another person with a view to entering into a lease or occupancy 
agreement. A local authority can also apply to the Sheriff to cease the tenant’s liability to 
pay rent. Any Housing Benefit would cease as no rent is payable and the notice must also 
be served on the tenant and agent (if any). 

Part 9 - Parenting Orders 

The Act proposes that either the Principal Reporter to the Children’s Panel or the local 
authority would be able to apply to the Sheriff Court to impose a Parenting Order. 

Councils will be able to apply for a Parenting Order on two grounds: 

0 

0 

The child had engaged in anti-social behaviour and that the order is desirable in the 
interests of preventing further anti-social behaviour 
The child had engaged in criminal conduct and that the order is desirable in the 
interests of preventing such criminal conduct by the child 

The Principal Reporter can apply on these grounds as well as when the order is desirable 
in the interests of improving the welfare of the child. 
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A Parenting Order could last up to 12 months and would include a requirement to attend 
counselling or guidance as directed by a local authority supervising officer for a maximum 
of 3 months, unless the parent has previously been the subject of a parenting order. * 

Given the demand on support services that will arise from Parenting Orders, the Executive 
accepts that services must be available before any orders are made. Whilst the Executive 
states it is committed to ensuring there are services available, the Act provides that Sheriffs 
would only be able to make such orders when Scottish Ministers have notified the relevant 
court that a local authority had the necessary arrangements in place. The Executive states 
it plans to pilot Parenting Orders in local authority areas where sufficient services currently 
exist prior to a national roll-out. # 

Part 10 - Further Criminal Measures 

The Act allows a court to impose an AS60 instead of, or in addition to, any sentence where 
the person is convicted of an offence involving anti-social behaviour. The court will have to 
be satisfied that the making of an ASBO was necessary for the purpose of protecting other 
persons from further anti-social behaviour by the offender and that the offender was aged 
12 years or more at the time of the offence. The effect of the Order, consequences of failing 
to comply and entitlement to appeal must be explained to the offender in ‘ordinary 
language’. 

Upon imposing an ASBO as part of a criminal conviction, the court must notify both the 
offender and the relevant local authority. Local authorities must also now keep a record of 
such ASBOs and make this information available to Ministers, the Principal Reporter, other 
local authorities, the chief constable and registered social landlords. 

The Act introduces Community Reparation Orders (CROs) for offenders aged over 12. The 
Act provides for between 10 and 100 hours of unpaid work to be carried out by the 
offender, under the supervision of an officer appointed by the local authority. There would 
also be an opportunity for educational / lifestyles activities, though the unpaid work element 
will dominate. 

The Act also extends the use of Restriction of Liberty Orders (RLO) to offenders under 16 
with no lower age level set. Before imposing an RLO on someone under 16 year old, the 
court will need to be satisfied that the local authority will provide services for the individual 
offender’s support and rehabilitation. 

The RLO would require the offender to be restricted to a specific place for up to 12 hours a 
day or restricted to a specified place for up to 24 hours a day, or both, for a maximum 
period of 12 months. Compliance with an RLO would be monitored by remote electronic 
equipment, or electronic tagging. The Executive envisages that effective assessment 
procedures would be implemented to ensure that family relationships and household 
circumstances will be able to support the RLO. 

The Act proposes to make it an offence to sell spray paint to under-16s with a maximum 
penalty for a person guilty of this offence being a fine (currently not exceeding f 1,000). The 
Executive envisages that enforcement will be carried out by trading standards officers and 
the police, with local authorities having a duty to enforce the ban. Authorised local authority 
officers will also have statutory powers of entry, inspection and seizure for the purpose of 
enforcement. 

Part 11 - Fixed Penalty Notices 
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Part 11 gives the police power to issue Fixed Penalty Notices for disorderly behaviour. 
Ministers believe that Fixed Penalty Notices will only be appropriate in relation to low-Eve1 
offences. These offences are set out in the Act and include: 

Riotous behaviour while drunk in licensed premises 
Refusing to leave licensed premises on being requested to do so 
Being drunk and incapable in a public place 
Being drunk in a public place in charge of a child 
Persisting, to annoyance of others, in playing musical instruments, singing, playing 

radios etc. on being required to stop 8 

Vandalism 
Consuming alcoholic liquor in a public place 
Breach of the peace 
Malicious mischief 

Part 12 - Children’s Hearings 

Section 103 gives Children’s Panels the power to make young people the subject of a 
remote monitoring arrangement (RMA) or electronic tagging. The Executive intends that 
RMAs be used as a direct alternative to secure accommodation provided that it is just one 
part of an intensive programme of supervision and support, including educational provision. 
A young person could receive a tag only if they met the criteria for entry to secure 
accommodation. Where a child meets the criteria, a hearing will have two options. It can 
either recommend a secure place for the child or impose a tag as part of a supervision 
requirement. 

Section 104 introduces a provision clarifying the statutory duties of local authorities in 
relation to supervision requirements imposed by Children’s Panels. In cases where a local 
authority fails to comply with its duties, the Act would allow the Reporter to give notice of 
intent to make an application to the Sheriff Court to compel it to undertake those duties. 

Section 105 will also allow Reporters and Hearings to make a referral to Scottish Ministers 
where it appears that there has been a failure on the part of a local authority to fulfil its 
statutory duty to provide education to excluded pupils under section 14 of the Education 
(Scotland) Act 1980. 

This briefing has been prepared by: 

The Chartered Institute of Housing in Scotland 
6 Palmerston Place 
Edinburgh 
EH12 5AA 

Tel: 01 31 225 4544 - Fax: 0131 225 4566 

!!?!B!!!sih3GQtbnd3Ig 

The Chartered Institute of Housing is the professional body for people in housing and related fields, with over 
18,000 members in the UK and internationally. Our purpose is to maximise the contribution that housing 
professionals make to the wellbeing of communities. There are over 1,700 members in Scotland working in 
local authorities, Registered Social Landlords, Communities Scotland, voluntary organisations, the private 
sector, educational institutions and the Rent Registration Service. 

For further information please contact: 
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Nick Fletcher, Policy and Public Affairs Officer: nick.fletcher@cih.org 
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