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Introduction 

The purpose of this report is to advise Committee of the Scottish Executive 
Consultation Paper on Section 11 of the Homelessness Etc. (Scotland) Act 
2003 and to note our intention to respond to the consultation by the due date 
of 31 March 2007. 

Background 

The Ministerial Statement on the Abolition of Priority Need, published in 
December 2005, confirmed that Ministers intend to bring into force Section 11 
of the Homelessness Etc. (Scotland) Act and associated statutory guidance. 

Section 11 of the Act requires all landlords (other than local authorities) and 
creditors to notify the relevant local authority when they raise repossession 
proceedings or serve certain other notices. 

This consultation is part of the process of the implementation of Section I 1  
and is intended to ensure interested parties can express their views on the 
implementation and the associated regulations and guidance. 

Impact of Implementation 

As a consequence of implementation of Section 1 I, Housing Association and 
Private Sector landlords will be required to notify the Council of certain 
proceedings or services of notices for possession of houses. Creditors, for 
example mortgage lenders, will also be required to notify the Council of any 
notices served, which may result in the repossession of a property. 

The intention of Section 11 legislation is to prevent homelessness. The 
Council will be required to respond to notifications from landlords and 
creditors by intervening at an early stage to prevent evictions and 
repossessions from taking place. This is strategically and operationally 
relevant for the Council, particularly the Housing and Property Services 
Department and Money Advice Services. 

In anticipation of the implementation of Section 11 a number of strategic 
objectives have been outlined within the Homelessness Strategy for 2006- 



2009, which was approved by Committee in January 2007. However, due to a 
lack of local information about the potential number of referrals from landlords 
and creditors it is more difficult to assess the operational impact on housing 
advice and support services. 

3.4 Local research indicates that Housing Association's raise approximately 1 ,I 62 
proceedings for recovery of possession against tenants each year in the 
North Lanarkshire area. This information has been obtained through 
Communities Scotland, which collates data relating to all Registered Social 
Landlords. However, similar information relating to the private rented sector 
and creditors is not readily available. 

3.5 Further local research is underway and comments have been sought from a 
range of the Council's partners, particularly those partners delivering advice 
and information services. 

4. Corporate Considerations 

4.1 Prevention of homelessness is a corporate responsibility. The Heads of both 
Legal Services and Revenue Services have provided comments for this 
consultation exercise. 

5. Recommendations 

5.1 It is recommended that the Committee: 

a) Notes the proposals of the Scottish Executive with regard to Section 11 of 
the Homelessness Etc. (Scotland) Act 2003 attached to this report as 
Annex A; 

b) Notes the draft statutory guidance to local authorities attached to this 
report as Annex B; 

c) Notes the draft non statutory guidance to landlords and creditors attached 
as Annex C, and 

d) Approves the decision to seek additional information prior to responding to 
the consultation and notes that the consultation response will be reported 
to a future committee for homologation. 

6. Background Information 

6.1 Available within the Housing and Property Services Department 

Director of Housing and Property Services 



CONSULTATION PAPER 
HOMELESSNESS ETC (SCOTLAND) ACT 2003 
IMPLEMENTATION OF SECTION 11 

Introduction 

1. In the Ministerial Statement on Abolition of Priority Need by 2012 

coiiiinitment was given to bringing into force section 11 of the 2003 Act, and associated 
statutory guidance in 2006. 
2 .  Section 11 of the Homelessness etc. Act requires all landlords (other than local authorities) 
cmd creditors to notify the relevant local authority when they raise repossession proceedings 
or serve certain other notices. 
3. Regulations have been drafted (SI 2006/XX) under this section which specifies tlie foriii 
and manner of such notifications. 
4. Statutory guidance to local authorities and non statutory guidance for landlords and 
creditors has been drafted by the Scottish Executive. Local authorities must have regard to 
statutory guidance when carrying out their duties under the legislation. 
5. There is no statutory requirement on the Scottish Executive to issue guidance to landlords 
and creditors on the implementation of section 11. The reason for issuing this guidance to 
landlords and creditors is to help understanding not just on what their duties are under this 
provision, but also to clarify the purpose of these duties, thus assisting landlords and creditors 
to help prevent homelessness amongst their tenants and mortgagors. 
6. This consultation paper is part of the process of the implementation of section 11 and is 
intended to ensure interested parties can express their views on tlie implenientation of section 
11 and the associated regulations and guidance. 
7.  The requirement on landlords (both social and private) and creditors to inform local 
authorities of any repossession proceedings and the service of certain other notices means 
that local authorities will be alerted to households at risk of homelessness. This means that 
they may be able to respond to prevent homelessness either on an individual basis or by 
reassessing their strategic approach. 
8. Prevention of homelessness is a top priority for Ministers and local authorities in 
preparation for tlie right of all unintentionally homeless people to access periiiaiieiit 
accommodation by 2012. The Scottish Executive believes that tlie duty under section 11 is an 
important part of this prevention agenda. 
9. The paper contains 4 sections: 

kJxZ!!,?!!!E.,:fi :.3GL?ik ............................................................. I...~..~,. r~!,.m.!~!,~,~~,,~,..?..9 

Section 1 sets out tlie draft regulations on tlie 'form and manner' of notification to 
local authorities. 
Section 2 sets out tlie draft statutory guidance to local authorities and the non statutory 
guidance to landlords and creditors. Consultees are asked for their views on these 
drafts. 
Section 3 contains tlie consultation questions; information on how to respond to the 
consultation; a copy of the respondent inforniation form; and accompanying 
information on Scottish Executive consultation exercises. 
Section 4 contains distribution infoimation and tlie Annexes referred to throughout 
the paper. 
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9. The main pieces of primary legislation involved are the Housing (Scotland) Act 1987 and 
the Homelessness etc (Scotland) Act 2003 - these are referred to throughout this paper as the 
1987 Act and the 2003 Act respectively. 
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10. Responses to this c0nsultation paper should be sent to ~ ~ ~ ~ ~ ~ ~ ~ , , : ! , ~ ~ . ~ ] ~ ~ ~ ~ , ~ ~ ~ . ~ ! ~ ~ ~ ~ ! , ~ ~ ~ ~ ~ ~ ~ ~ ~ " ~ ~ ~ ~ ~ , . ~ ~ ~ ~ : ~ ~ ~ ~ ~ ~ ~  
by [date to be confilmed following clearance]. It would be helpful if the e-mail header could 
read Section 11 - consultation response and also include your name or that of your 
organisation if you are replying on behalf of an organisation. If you would prefer to respond 
in hard copy please send this to: 

The Homelessness Division 
Scottish Executive Development Dept 
Area 1H (South) 
Victoria Quay 
Edinburgh 
EH4 4QQ 

11. If you have any coiniiient about how this consultation exercise has been conducted? please 
send them to: 
Name: Pippa Goldsclmidt 
Address: Homelessness Division, Area 1 H (South), Victoria Quay, Edinburgh, EH4 4QQ 
Email: ~ , ~ , ~ . ~ " ~ . ~ . ~ ~ ~ ~ ~ ~ ~ ~ ~  

SECTION 1: DRAFT REGULATIONS 
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Jntroduction 

1. Section 11 (3) of the 2003 Act gives power to the Scottish Ministers to bring forward 
regulations that prescribe the form of notice and nianner in which notification of proceedings 
for possession or notification of service of certain notices is to be given by landlords and 
creditors to local authorities. 

2. The form of notice nieaiis the nature of documentation and information that should be sent 
to local authorities from landlords and creditors. The form of notice referred to consists of 
foiins 1 and 2 below. 

3. The manner of giving notice means the method of comniunication which will be used to 
notify local authorities by landlords and creditors. 

4. Not all notices under section 11 refer to proceedings being raised. Some refer to the service 
of notice by a creditor. 

5.  Regulations are to prescribe the form of a landlords or creditors notice of their own action 
which will include the details about the tenant or mortgagor included in Form 1 and 2 below. 

6. Legislation has been amended under Section 11 (subsection 2) to provide for notice to 
local authorities of certain proceedings or the service of certain notices. The amendments are 
shown in the schedule to the 2003 Act. While most amended legislation deals with 
proceedings for possession under various acts (see Form 1 below), there are a number of 
amendments that deal with other occasions when notice under section 1 1 mist  be given (see 
Form 2 below). 

7. One of these is a calling-up notice under the Conveyancing and Feudal Reform (Scotland) 
Act 1970. A calling up notice is used when a creditor requires payment of the amount 
secured by a standard security (mortgage), and, failing payment, intends to exercise its power 
to sell the property. Another is the service of a default notice under the same act, used when a 
creditor is calling on a debtor to remedy a failure to comply with the temis of the standard 
security. Another is an application to court by a creditor under the same act for a warrant to 
exercise a remedy such as sale of the property. 

8. Please note that raising proceedings for possession is not subject to the sanie process as 
serving a calling-up notice. The calling -up notice is served on the debtor, not lodged in court. 
It requires froin the debtor the complete discharge of the secured debt with no hearing in 
court. If the debtor is unable to comply, the creditor is entitled to exercise the right under the 
security including right of sale. 
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DRAFT 

HOUSING 

The Notice to Local Authorities (Scotland) Regulations 2006 

Mode - - - -  [ 12006 

Laid befijre the Scottish Parliament [ 12006 

Coniiiig into force - - 2006 

The Scottish Ministers, in exercise of the powers coiiferred by section 1 l(3) aiid (4) of tlie Hoiiielessiiess 
etc. (Scotland) Act 2003(’) and of all other powers enabling thein in that behalf, hereby make the following 
Regulations: 

Citation and conimencenient 

1. These Regulatioiis may be cited as the Notice to Local Authorities (Scotland) Regulations 2006 and 
shall come into force 011 (date to be coiiipleted ). 

Form of notice 

2. The form of notice to be given under section 11 of the Homelessness etc. (Scotland) Act 2003 is- 

(1) as set out in Form 1 of the Schedule for the notices refei-red to iii- 
(a) subsection (1 1 and 
(b) subsection (5)(c) to (g), 

of that section; and 

( 2 )  as set out in Form 2 of tlie Schedule for tlie notices referred to in subsection (5)(a) and (b) of that 
section. 

Manner of giving notice 

3. The notice iiiust be sent by post or traiisiiiitted electronically. 

Authorised to sign by the Scottish Ministers 
St Andrew’s House, 
Edinburgh 

2006 

(’) 2003 asp 10. 
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DRAFT 

SCHEDULE Regulation 2 

FORM 1 

NOTICE OF PROCEEDINGS FOR POSSESSION OR PROCEEDINGS TO EJECT PROPRIETOR 

To: 

(Name of local authority in whose area tlie dwelling house that is tlie subject of proceedings is situated) 

Take note that proceedings have been raised as under noted. 

Nanie and address of landlordicreditor who has raised proceedings: 

Contact telephone iiuniber of Landlord: 

Name of teiiaiit/s or proprietorh against whom proceedings have been raised: 

Full postal address of property that is tlie subject of proceedings: 

Date of raising proceedings: 

Court in ~ h i c h  proceedings raised: 

Eiiactinent under which proceedings are being notified: 

(please tick) 

section 1 1 (1) (notice to local authority of proceedings for possession of a dwelling house) of the 
Hoinelessiiess etc (Scotland) Act 2003 (asp 10); 

section lZA(1) (notice to local authority of proceedings for possession of dwelling house let on 
protected tenancy or subject to statutory tenancy) of tlie Rent (Scotland) Act 1984 (c.58): 

section 19A (1) (notice to local authority of proceedings for possession of house let on assured 
tenancy) of tlie Housing (Scotland) Act 1988 (c.43): 

section 14(5A) (notice to local authority of proceedings for possession of house let on Scottish 
secure tenancy) of the 200 1 Act; 

section 36(6A) (notice to local authority of proceedings for possession of house let on short 
Scottish secure tenancy) of that Act: 

section 4(4) (c) (notice to local authority of proceedings to eject proprietor in persoiial occupancy) 
of the Mortgage Rights (Scotland) Act 2001 (asp 11); 

other (please state), 
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DRAFT 

FORM 2 

NOTICE OF SERVICE OF CALLING-UP NOTICE, DEFAULT NOTICE OR NOTICE OF 
APPLICATION TO COURT FOR A WARRANT 

To: 

(Name of local authority in whose area the property referred to in the calling-up notice or default notice or 
iiotice of application to court for a warrant is situated). 

Take note that a calling-up notice/default notice/notice of application to court for a warrant (delete as 
appropriate) has been served as under noted. 

Name and address of the creditor who has served the calling-up notice or default notice or notice of 
application to court for a warrant: 

Contact telephone number of the creditor: 

Name of persods on whoin the calling-up notice or default notice or notice of application to court for a 
warrant has been served: 

Fdl  postal address of property referred to in the calling-up notice or default notice or notice of application 
to court for a warrant: 

Date of calling-up notice or default notice or notice of application to court for a warrant. 

EXPLANATORY NOTE 

(This note is not part of the Regulatioiis) 

These Regiifatiouis prescribe the form of iiotice to the focal uuthorifv to be used where a laiiii’lord raises 
j~roceedings.forpossessiori ofa dwelling liouse qf other proceediizgs tirider. the eliCIChtlelitS listed iri the 

Homelessness etc. (Scotlund) Act (crsp 10). The c~pr.opr.inte.fi,rrIIi iri tlie Schedule itiiist he cortipleted l y  tlw 
landlord and seiit or trmsmitted electroiiicalli~ to the local authoritji ill whose area the dwelliiig hocisr is 
situated Proceeclings,for yossession of a ci’welliiig house will inclucle proceedings .for. possess iwi of ii rlwelliiig 
hoiise let on a shoi-t nssiwecl tenancy onlv whei,e pos is ion  is sought to end this tenancy eaiVj~ through eviction 
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SECTION 2 

DRAFT GUIDANCE ON THE IMPLEMENTATION OF SECTION 11 

Statutory guidance will be made available to local authorities .Under subsection (4) 
the Scottish Ministers iiiust consult such persons as they think ilt before issuing such 
guidance. 

Comments are invited on the following : 

i) Statutory Guidance for local authorities 

ii) Guidance for laiidlords and creditors 

0 

i) STATUTORY GUIDANCE FOR LOCAL AUTHORITIES 

POMELESSNESS ‘ ETC (SCO TJJAND) ACT 2003 
GUIDANCE FOR LOCAL AUTHORITIES ON SECTION 11 

Introduct ion 

1. Section 11 of the Hoinelessiiess etc (Scotland). Act requires all landlords (other than local 
authorities) and creditors to notify the relevant local authority when they raise repossession 
proceedings or serve cei-tain other notices. 
2. Regulations have been brought into force (SI 2006/XX) under this section which specify 
the ‘form and maimer’ of such notifications. 

Purnose 

3. The purpose of this guidance is to aid local authorities to respond to the inforination 
provided to them by landlords and creditors. This guidance is statutory guidance which local 
authorities inust have regard to when carrying out their duties under the legislation. 

BackrJround 

4. In the Ministerial Statement on Abolition of Priority Need by 20 12 coinmitiiient was given 
to bringing into force section 11 of the 2003 Act, and associated statutory guidance, in 2006. 
5. The requirement on landlords (both social and private) and creditors to inform local 
authorities of any repossession proceedings and the service of certain notices means that local 
authorities will be alerted to households at risk of homelessness at an earlier stage. This 
means that they inay be able to respond either on ail individual basis or by reassessiiig their 
strategic approach. 
6. Prevention of homelessness activity is a priority for Ministers and local authorities in 
preparation for the right of all unintentionally homeless people to access permanent 
accommodation by 20 12. The duty under section 1 1 will be a crucial part of these prevention 
activities. 

Regulations - how they will work 

7 



7 .  The regulations specify two forms of notification to the local authority from landlords or 
creditors: 

Notice of Proceedings for Possession or Proceedings to Eject Proprietor 
Notice of Service of Calling-up Notice, Default Notice or Notice of Application to 
Court for a Warrant 

8. Proceedings for possession of a house that has been let require a court action. By contrast, 
serving a calling-up notice or notice of default on a debtor does not. 

9. The regulations specifL that landlords or creditors giving notice in these forms must tell 
local authorities the following infoiination ( b  the form' of notiflcation): 

Name and address and coiitact details of landlord /creditor 
Name and ftdl postal address of main tenant or owner-occupier 

Court in which notice raised (raising of proceedings only) 
The enactment under which notice has been raised 

Date of raising notice 

10. The 'bmanner" of the notice relates to the way in which the information will be conveyed 
to local authorities. One of the main issues to be decided is what will be the best way of doing 
this and how local authorities will decide to inanage the flow of information. For example, it 
may be that there should be one central communication point in each local authority for all 
landlords and creditors. But a complicating factor is that creditors who inay provide credit 
attached to properties in different areas may not have any contact with the relevant local 
authorities and may not know which local authority to contact. The relevant local authority 
area is not always clear from the postal address. 

11. Local authorities will need to make sure that landlords and creditors are aware of to 
whom they should send the infonnation. They will need to take reasonable steps to make this 
information easily available to landlords and creditors who operate in their area. For private 
landlords this could be made available as part of the registration process. For RSLs this could 
be made available as part of the interactions between the local authorities and RSLs on the 
operation of section 5 andlor nomination agreements. 

12. The notice can be sent to the local authority by post or electronically. 

When will the local authority receive it? When will the requirement on the landlord or 
creditor be triggered? 

13. The Act and the other enactinents that it amends refer to notification happening where 
proceedings for repossession are "raised" or where a particular type of notice is served. This 
implies that the notification should happen when the court form or initial writ etc. is lodged 
or the notice is served at the outset of any action. This is to ensure that the local authority has 
sufflcient warning of any action as the tenants or mortgagors niay be at risk of homelessness. 
Landlords are obliged under subsection ( 1) to give notice whenever proceedings are raised for 
possession or certain notices are served. Proceedings for possession of a dwelling house will 
include proceedings for possession of a dwelling house let on a short assured tenancy only 
where provision is sought to end this tenancy early tlirougli eviction. It will not apply to short 
assured tenancies which end routinely without recourse to legal action. 
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14. Section 11 and the enactiiients listed in subsection (5) provide that notification should 
occur where proceedings are raised or certain notices are served and this should nornially be 
construed as within a reasonable time of raising the action or serving the notice. Guidance to 
landlords and creditors from the Scottish Executive will advise that this notice is given at the 
same time as, or as soon as possible after, raising proceedings. 

What are the consequences of a landlord or creditor failing; to comply? 

15. As a consequence of the Anti Social Behaviour Act (2004), private sector landlords are 
now required to register with their local authority who must be satisfied that they are fit and 
proper persons to let property, before registering them. As part of this consideration local 
authorities must take account of any evidence that the landlord has contravened any provision 
of the law relating to housing, or landlord and tenant law. Any contravention of section 11 
could be used by the local authority to prevent subsequent registration. 

16. It should be noted that the court is not obliged to check whether the landlord or creditor 
has followed the procedure under section 11 and this is not necessarily a reason for 
withholding a decree. 

Registered Social Landlords (RSLs) who fail to comply. 

17. Communities Scotlaiid carry out individual inspections of RSLs at which the RSLs 
actions in this area inay be considered. Coniiiiuiiities Scotland will give consideration to how 
RSLs implementation of the duty under section 11 may be addressed through their thenied 
inspections in specific geographical areas. 

18. The duty to notify local authorities of proceedings under Section 11 should not be 
confused with the duty on social rented landlords to serve a notice on any qualifying 
occupiers indicating that proceedings are being sought (section 14 of the Housing (Scotland) 
Act 2001. While there is no duty on the landlord to give the local authority infoniiation about 
the household composition under Section 1 1, tlie landlord will still need to serve notices on 
all qualifying occupiers. According to section 14 of the 2001 Act, qualifying occupiers can 
apply to the court to be sisted as a party to the proceedings. This means that they are kept 
notifled of the proceedings and have a right to be heard. It does not mean that they are able to 
delay proceedings, but proceedings inay be adjourned at the instance of the court under 
section 16 (1) of the 2001 Act. 

What can the local authoritv do once it receives information? 

19. The local authority should act to prevent subsequent homelessness. If it cannot do this 
then it should act to ensure that subsequent homelessness is at least planned for and 
stress/trauiiia is minimised. In addition it should use the inforination gathered, as a result of 
this legislation being in force, to inform it’s strategic/prevention activities. 

20. The local authority should consider what it can do to help to prevent and alleviate 
homelessness for the household, and how it can do this most effectively. Local authorities 
should give priority to households already known to the local authority and luiown to be at 
risk of homelessness. 
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21, As the information it will receive will necessarily be limited, the local authority will wait 
to find out more about whether tlie household contains dependent children or vulnerable 
people. It should do this in a sensitive way. It may be that the household has already been in 
contact with the local authority previously, perhaps with the social work or children’s 
services departments. 
It can: 

Write to the household. This would be iiiost straightforward - but care would be 
needed to ensure that the household were not alamied by another official 
coininuiiicatioii while in a vulnerable situation. It should be noted that this form of 
intervention is less likely to be effective for households experieiiciiig stress, such as 
those facing eviction. Consequently, the local authority should give consideration to 
alternative approaches. Consideration should be given to equalities issues here - for 
example how contact will be made with households that have literacy issues or those 
who are unable to read English. 

0 Visit the household. Again, care should be taken to riiinimise any possible alann to 
tlie household. 

0 

(i) 

(ii) 
(iii) 

(iv) 

Provide the following info to the household: 
iiifonnatioii and advice 011 tenants’ rights with respect to the legal process of 
eviction; 
infortnation and advice on managing debt; 
information and advice on mortgagors’ rights under the Mortgage Rights Act and 
mortgage to rent schemes; 
information and advice on benefits entitlements; 

0 Signpost to advice aiid inforination providers including Shelter Housing Advice 
Centres and Citizens Advice Bureaux provide housing advice and information to 
households facing eviction: 

HoinePoiiit and Money Advice Scotland provide access to directories of advice and 
information agencies in the appropriate local area: HoniePoint should be contacted to 
provide a password to the National Directory for Advice and Infoniiation Providers. 

h i . t p : i l i ~ ~ ~ ~ ~ ~ , ~ i ~ ~ ~ i ~ ~ ~ ~ ~ , i ~ c ~ ~ ~ ; ~ ~ l ~ ~ ~ i ~ ~ . ~ ~ ~ ~ ~ ~ ~ k ! ~ ~ ~ ~ ~ ~ ~ ~ ~ i c e l ~ ~ ~ ~ ~  e~gencv.php 
The Scottish Executive has an awareness publicity campaign for private sector 
housing called Better Renting Scotland which is backed up by a website 
C.~~~~~~.beiter;renlt4nascrJlland.coni~. The site provides access to a ftill range of 
information about landlords’ and tenants’ rights aiid responsibilities, with a digest of 
the main points aiid links to other relevant sites. This will be a long term resource and 
is intended to coiiipleiiieiit local efforts by local authorities in connection with HMO 
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licensing, registration and their increasing degree of engagement with private sector 
housing. 

Contacts with appropriate agencies who could act on behalf of the household 
Mediation with landlord or creditor to try and prevent eviction 
support to help people facing eviction as a result of anti-social behaviour; 
More general support to help sustain tenancy. For exaniple if money management is a 
problem, then support should be offered to help this. 
Any prevention activity that the local authority considers will help. 
provision of loans to help people in renthortgage arrears; 

22. The local authority could also consider whether the following actions would help: 
0 

0 

0 

0 

23. If rent arrears have been caused by delays to payment of housing benefit then the local 
authority should investigate this immediately and inform the landlord that it is doing so. 
Local authorities should be mindful that under Section 12 of the 2003 Act (which cane into 
force in July 2004) sheriffs have the power to take into account delays or failures in housing 
benefit adniiiiistratioii when deciding whether to make an order for repossession 

How s hould local a uthorities use this information to inform their strateaic nlannina? 

24. Information on particular landlords or creditors who are using the legal process of 
eviction may assist in the development of partnerships which will be usefbl in implementing 
the objectives of local authority homelessness strategies. Information regarding the nurnber of 
potential evictions within a local authority area will assist in the planning of homelessness 
services for prevention and alleviation. Information received from landlords and creditors 
inay also have the potential to identify particular geographies within a local authority area 
where there inay be particular issues in relation to eviction. Additionally, follow up work 
with households inay reveal better information about household composition and underlying 
causes of eviction that may feed into strategic planning. 

Data nrotection issues 

25.  The landlord or creditor has a statutory duty to pass information to the local authority on 
the proceedings or service of a notice. Therefore the affected tenant or mortgagor does not 
have to give peimission. But if the local authority wishes to share this information 
subsequently with another party, such as an advice agency, permission will need to be gained 
from the tenant or mortgagor. This does not apply to information being shared with different 
departments within the sane  local authority, but care of course should be t'aken to ensure that 
the information is used and stored carefully. 
26. Local authorities should consider whether data protection issues are addressed in existing 
service level agreements with agencies with whom they may wish to share information. 
27, Any infoilnation collected by landlords about qualifying occupiers (see paragraph 18) 
will be obtained for the purpose of serving a section 14 (of the 2001 Act) notice on the 
qualifying occupier. For data protection reasons, it cannot be used for another purpose except 
with the consent of the qualifying occupier, so this information cannot be routinely demanded 
by local authorities. 
28. Local Authorities should give consideration to how long the notice from the landlord or 
creditor should be kept. It is a data protection principle that personal data processed for any 
purpose should not be kept longer than is necessary for that purpose. 
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What hanne ns if the househo Id does not resno nd to th e local authoritv? 

29. Failure to respond to any contact from the local authority is not in itself an indication that 
the household is making themselves homeless intentionally. There may well be a good 
reason for the tenant or mortgagor not to respond and if they subsequently present as 
homeless their case should be considered in the same way as anyone else’s. Further attempts 
at contact by local authorities are particularly encouraged where a household has a history of 
homelessness. 

The local authorities’ own landlord function 

30. Section 11 does not apply to local authorities, but as a matter of good practice they should 
ensure that relevant departments infonn each other and in pai-ticular inform homelessness 
services about upcoining eviction actions as soon as is practicable so that all necessary steps 
can be taken to avoid homelessness. Local authorities should also be aware of possible liillis 
to other areas of their responsibility such as Housing Benefit administration, anti social 
behaviour and children’s services. 

How does the duty under section 11 interact with that under section 5 (of the 2001 Act)? 

31. Section 5 gives a duty to RSLs to provide peimaneiit accoinniodatioii to homeless 
households if requested to do so by local authorities (unless the RSL has good reason not to 
comply). There may be situations in which an RSL evicts households who then in turn 
present as homeless to the local authority who request the RSL to provide accommodation 
<and RSLs have indeed expressed concern about this situation. The use of section 11 will 
allow the provision of advice aiid infoilnation to individuals facing eviction aiid will inform 
the strategic plaiming of preventative services by the local authority. The implementation of 
section 11 will provide an opportunity for the local authority and the RSL to work together to 
prevent ftiture or repeat homelessness. 

Local Authoritv MO nitorinv and Evaluation 

32. Local authorities should give consideration to how best to monitor both the process and 
the outcomes arising from the implementation of section 1 1. This will include: 

Numbers of notifications from landlords aiid creditors 
The action taken by the local authority 
The outconies for individuals or liouseliolds concerned 

33. Local authorities should consider how they will keep infoilnation and how they will use it 
to identify differing practice amongst different landlords and creditors. 
34. Local authorities should consider whether they will publish information gathered and for 
what purpose. 
3 5 .  On a strategic level, local authorities will wish to iiionitor the effect of the 
implenieiitation of section 1 1 in helping them to prevent homelessness. 
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ii) GUIDANCE FOR LANDLORDS AND CREDITORS 

HOMEJiES SNESS ETC (SCOT LAND) ACT 2003 
GUIDANCE FOR LANDLORD S AND CREDITOR S ON THE IMPLEMENTATION 
OF SECTION 11 

Jntroduct ion 

1. Section 1 1 of the Homelessness etc (Scotland) Act requires all landlords (other than local 
authorities) and creditors to notify the relevant local authority when they raise repossession 
proceedings or serve certain other notices. 
2. Regulations have been brought into force (SI 2006/XX) under this section which specifies 
the foiiii and inanner of such notifications. 

3. The purpose of this guidance is to help laiidlords and creditors to implement their duties 
under Section 11 and subsequently to assist landlords and creditors to help prevent 
homelessness amongst their tenants and mortgagors. This guidance is non-statutory and is 
provided to assist landlords and creditors in identifying appropriate actions when notifying 
local authorities. 

Background 

4, In the Ministerial Statement on Abolition of Priority Need by 20 12 coniiiiitiiieiit was given 
to bringing into force section 11 of the 2003 Act, and associated statutory guidance, in 2006. 
5.  The requirement on landlords (both social <and private) and creditors to inform local 
authorities of any repossession proceedings aiid of the service of certain notices means that 
local authorities will be alerted to households a risk of honielessiiess at an earlier stage. This 
means that they may be able to respond either on an individual basis or by reassessing tlieir 
strategic approach. 
6. Prevention of homelessness activity is a priority for Ministers aiid local authorities in 
preparation for the right of all unintentionally homeless people to access periiiaiieiit 
acconimodation by 20 12. 

Landlords and Creditors 

7 .  The Scottish Executive anticipates that the implementation of Section 11 will be a key 
measure in enabling local authorities and their partners to prevent homelessness. As part of 
this process, landlords and creditors are encouraged to give consideration as how to prevent 
eviction in the first place. The implementation of Section 11 is iiiteiided to benefit all partners 
involved including landlords, tenants, creditors, mortgagors, local autliorities and wider 
communi ties. 
8. Notifkation to local authorities will allow the provision of advice and infoiiiiation to be 
provided to those facing eviction and will inform local authorities strategic plaimiiig in 
providing services to prevent homelessness. The prevention of repeat or future homelessness 
will be of interest and benefit to laiidlords and creditors particularly in relation to the costs 
otherwise incurred by rent or mortgage arrears, anti social behaviour ,void tenancies, reletting 
and the administration of the eviction process. 
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9, Landlords should be mindful that under Section 12 of tlie 2003 Act (which came into force 
in July 2004) sheriffs have the power to take into account delays or failures in housing benefit 
administration when deciding whether to make an order for repossession. So if the plaiined 
repossession proceedings have been caused by rent arrears due to housing benefit delays it 
would likely be more advantageous for tlie landlord to get in touch with the local authority 
before starting Proceedings. 

Regulations - how they will work 

10. The [draft] regulations specify two f o r m  of notification to tlie local authority from 
landlords or creditors: 

0 Notice of Proceedings for Possession or Proceedings to Eject Proprietor, and; 
0 Notice of Service of Calling-up Notice, Default Notice or Notice of Application to 

' Court for a Warrant. 

11. Proceedings for possession of a house that has been let require a court action. By 
contrast, serving a calling-up notice or notice of default on a debtor does not commence a 
court action. 

What information should be sent to the local authoritv? 

12. The regulations specify that landlords or creditors giving notice in these foims must tell 
local authorities the following iiifoiiiiation: 

0 Name and address and contact details of landlord /creditor 
Name and full postal address of main tenant or owner-occupier 
Date of raising notice 

0 Court in which notice raised (raising of proceedings only) 
0 The eiiactiiieiit under which notice has been raised 

Who should the information be sent to and in what format? 

13. The duty is on the landlords and creditors to coiiiply with Section 1 1. However, 
landlords or creditors (particularly ones whose properties cover more than one local authority 
area) inay be unclear which local authority to contact as postal addresses need not have any 
relation to local authority areas. 
14. Local authorities will be asked to make sure that landlords and creditors are aware of to 
whom they should send the inforniation. They will need to take reasonable steps to make this 
information easily available to landlords and creditors who operate in their area. 
For landlords this could be made available as part of tlie registration process. 
15. The notice can be sent to the local authority by post or electronically. 

When will the requirement on the landlord or creditor be triggered? 

16. The Act, and tlie other eiiactiiieiits that it amends, refer to notification happening where 
proceedings for possession are "raised" or where the calling-up notice or defkult notice is 
served. This implies that the notification should happen when the coui? form or initial writ 
etc. is lodged or the notice is served at the outset of any action. This is to ensure that tlie local 
authority has sufficient warning of any action. Landlords are obliged under subsection ( 1) to 
give notice whenever. proceedings are raised for possession or a relevant notice is served. 
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Proceedings for possession of a dwelling house will include proceedings for possession of a 
dwelling house let on a short assured tenancy only where provision is sought to end the 
tenancy early through eviction. 

17. The Act provides that notification should occur when proceedings are raised and this 
should normally be construed as within a reasonable time of raising the action. It would be 
desirable that this notice is given at the same time as, or as soon as possible after, raising 
proceedings, since the primary object of this provision is to alert local authorities to potential 
cases of homelessness at as early a stage as possible. Not all notices refer to proceedings 
being raised; soiiie refer to the service of another notice by a creditor. 

What are the consequences of a landlord or creditor failing to comply'? 

18. As a consequence of the Anti Social Behaviour Act (2004), private sector landlords are 
now required to register with their local authority who must be satisfied that they are fit and 
proper persons to let property, before registering them. As part of this consideration local 
authorities must take account of any evidence that the landlord has contravened any provision 
of the law relating to housing, or landlord and tenant law. Any contravention of section 11 
could be used by the local authority to prevent subsequent registration. 

Registered Social Landlords (RSLs) who fail to comply. 

19. Communities Scotland carry out inspections of RSLs at which the RSLs actions in this 
area may be considered. Coniniunities Scotland will give consideration to how RSLs 
implementation of the duty under section 11 may be addressed through their themed 
inspections in specific geographical areas. 
20. The duty to notify local authorities of proceedings under Section 11 should not be 
confbsed with the duty on social rented landlords to serve a notice on any qualifying 
occupiers indicating that proceedings are being sought (section 14 of the Housing (Scotland) 
Act 2001. While there is no duty on the landlord to give the local authority infoiination about 
the household composition under Section 1 1, the landlord will still need to serve notices on 
all qualifying occupiers. 

How does the duty under section 11 interact with that under section 5 (of the 2001 Act)? 

21. Section 5 gives a duty to RSLs to provide permanent accommodation to homeless 
households if requested to do so by local authorities (unless the RSL has good reason not to 
comply). There may be situations in wliicli an RSL evicts households who then in tuiii 
present as homeless to the local authority who request the RSL to provide accoininodation 
and RSLs have indeed expressed concern about this "never-ending duty". The use of section 
1 1 will allow the provision of advice and infomiation to individuals facing eviction and will 
infoiiii the strategic planning of preventative services by the local authority. The 
implenientation of section 11 will provide an opportunity for the local authority and the RSL 
to work together to prevent repeat or ftiture homelessness from eviction happening in the first 
place. 

What can landlords and creditors do to heln tenants and mortmpors facinp eviction? 

22. Landlords and creditors are encouraged to consider how to prevent eviction in the first 
place tlirough their housing inanagenient / debt management practices. 
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23, Landlords and creditors can also contribute to the prevention of homelessness of 
individuals by identifying problem at an early stage and signposting them to advice and 
information on coinnion causes of eviction: 

Shelter Housing Advice Centres and Citizens Advice Bureaux provide housing 
advice and information to individuals facing eviction : 

HomePoiiit and Money Advice Scotland provide access to directories of advice and 
information agencies in the appropriate local area .Homepoint should be contacted to 
provide a password to the National Directory of Advice and Infoimation Providers. 

0 The Scottish Executive has an awareness publicity campaign for private sector 
housing called Better Renting Scotland which is backed up by a website 
(~;~~.be~terrrentilagscca.tl~~it~.colm). The site provides access to a full range of 
information about landlords' and tenants' rights and responsibilities, with a digest of 
the main points and links to other relevant sites including agencies working to prevent 
homelessness. This will be a long term resource and is intended to conipleiiient local 
efforts by local authorities in coimectioii with HMO licensing, registration and their 
increasing degree of engagement with private sector housing. 

24. Local authorities will be able to provide assistance to landlords and creditors in 
identifying which are the appropriate agencies in the local area. Local authorities will provide 
advice and infoiination as part of their homelessness duties and inany have advice and 
information strategies to conipleiiient their lioiiielessness strategies. 

Policv and Practice on Evictions for Landlords and Creditors 

25. Communities Scotland Regulation and Inspection thematic study 'Evictions in Practice' 
issued in March 2005 was a study of evictions by social landlords. The policy and practice 
recommendations made were aimed at social landlords including RSLs, but the approach 
outlined should be used to iiifoiiii the actions of all landlords and creditors. The 
recoiiiiiieiidatioiis for social landlords are as follows: 

Landlords need to make, maintain and record personal contact with tenants who 
have fallen into arrears or other difficulties with their tenancy. Contact should be 
tailored to meet tenants' individual needs and circumstances and sustained 
throughout the arrears recovery and court action processes, including the post decree 
stage. The aim should be to prevent unnecessary abandonment's and 
terminations as well as actual eviction. 

0 Landlords must carry out checks to identify qualifying occupiers before they issue 
a Notice of Proceedings. There should be a full assessment of advice and 
support needs for every tenant threatened with eviction before a notice is issued, 
and landlords should provide appropriate information, advice and assistance 
throughout the process. 
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Landlords need to contact tlie relevant homelessness service before starting any 
court action for recovery of possession. They should make sure the 
hoinelessness staff are fd ly  aware of the household's circumstances and that 
they are at risk of homelessness, and homelessness services need to act on the 
information. 

e Social work services must also be actively involved if there are children or other 
vulnerable household members. 

Landlords should work closely with the housing benefit service to address any 
difficulties arising from benefit payment issues. People should not face eviction 
action when rent arrears result from delays in the benefit system. 

Landlords should refer tenants with rent arrears to a debt counselling/money 
advice service. A referral would be defined as involving a debt counselling 
interview appointment being made on the tenant's behalf, or passing on the 
tenant's contact details to a debt counselling service for the purpose of setting up 
such an appointment. 

e Landlords should record and monitor the outcomes from referrals to advice and 
support services, and periodically evaluate the effectiveness of the services. 

Strategic level analysis examining the types of households facing eviction action, 
the factors that contribute to their difficulties aiid the overall costs of eviction is 
rarely carried out. Landlords should focus on incorporating this kind of analysis 
into their routine monitoring systems. 

Rent Arrears 
26. Landlords aiid creditors should do all they can to prevent arrears arising and to recover 
them when they do. There have been adverse coninieiits by the Judiciary about tlie practice of 
some landlords raising Actions for Repossession, obtaining Decree and only then negotiating 
regarding instalment payments. Landlords and creditors should try to negotiate with tenants 
prior to obtaining decree, so that the court inay deal with any dispute on tlie level of 
contribution towards arrears should the negotiations not be successfid. 

27. The lower the level of debt, the more likely the landlord or creditor is to recover the 
arrears. It is important for landlords and creditors to identify difficulties quickly a id  to 
aimnge to discuss matters with tenants and mortgagors. Reliance solely on routine procedures 
(such as successive computer-produced letters) is less likely to secure the results desired. 

28. Most arrears appear to arise through accidents of circumstcmce, or because tenants or 
mortgagors get into difficulty with the general inaiiageineiit of their affairs. If that is what has 
happened, early personal contact inay prevent more acute difficulties later. If tenants or 
mortgagees are wilfully refLising to pay rent or their mortgage (although able to do so) early 
action can help to avoid the accuinulation of large debts, and improve the chalices of a tenant 
or mortgagor in bringing his or her affairs into proper order. Some tenants or mortgagees will 
need general financial advice, perhaps from a specialist agency, and arrears letters should 
draw tenants' attention to sources of independent advice. 
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29. The Code of Guidance on Homelessness issued by the Scottish Executive to local 
authorities in May 2005 outlines some of the measures by which local authorities have been 
able to control rent arrears. The general approach outlined should be used to inform the 
actions taken by all landlords and creditors: 

Prospective tenants or mortgagors should be made fully aware of the conimitmeiit 
they are taking on, not only for rent but for council tax, electricity, gas and any extra 
payments for such things as common services. 

Missed payments, as well as the total of a tenant's or mortgagor's outstanding debts, 
may give an early warning of difficulties ahead, and enable special arrangements to be 
made for collection of payments, including direct payments of housing benefit to the 
landlord. 

There should be protocols for obtaining social work advice, if and when it is 
appropriate, including safeguards for confidentiality of client information. 

It is iniportant to check that the tenant is receiving all benefits payments to which he 
or she is entitled. If applicants are not receiving their entitlement in full, they should 
be advised to apply immediately and given assistance to do; and thereafter priority 
should be given to such applications. Delays in processing housing benefit claims can 
cause rent arrears or exacerbate tenants' problems in dealing with rent arrears. All 
local authority homelessness strategies should include standards and targets for 
processing housing benefit claims. Tenants or mortgagors who get into difficulties 
should be encouraged to approach advice agencies. 

EaualitieS 

The Scottish Executive is coniniitted to meet the terms of our Race Relations Act (as 
amended) duties and to promoting wider equality throughout our work. Research into 
homelessness amongst black and minority ethnic minority communities was carried out in 
2004 and specific guidance is currently being developed on prevention of homelessness 
amongst BME communities. 

It is considered that the proposals set out in this consultation paper would be of benefit to all 
people facing eviction in Scotland and would not have an adverse effect on any speciiic 
section of our communities. The guidance suggests that equalities issues should be taken into 
consideration when considering written communication and the provision of advice and 
information. The revised HL1 system will enable us to monitor this on an ongoing basis. We 
would be interested in your views, particularly if you are concerned that what is proposed 
would have an adverse impact on, or discriminate against, particular homeless people. 

SECTION 3 

Responding: to this Consultation Paper 

We are inviting written responses to this consultation paper by 30'" March 2007. If possible 
please send your response electronically to U ~ ! , ~ ~ n ~ , ! ~ , ~ l ; ~ ~ ~ ~ I t ~ ~ ~ ,  

If you would prefer to send a hard copy this should be sent to: 
The Homelessness Division 
Scottish Executive Development Dept 
Area 1H (South) 
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Victoria Quay 
Edinburgh 
EH6 6QQ 

All responses should contain a respondent information form - which can be found on page 24 
of this paper. If you would like to discuss this consultation, please contact Pippa 
Goldscluiiidt on 0 13 1 244 0288 or by e-mail at pa. iGondsclun~unl r~t~~~~~~i~~a;~~~l~E: ls~.~~.o i i .uk A 
consultation questionnaire is set out over the next few pages. It would be usefLd if you are 
able to respond using this questionnaire - if you require an electronic version please contact 

). If you are completing the questionnaire 
the length of response. If you are completing it 

in hard copy please mark clearly which question you are responding to on any additional 
sheets of paper. 
We would be grateful if you could indicate clearly in your response which questions or parts 
of the consultation paper you are responding to (using the consultation questionnaire if 
appropriate) as this will aid our analysis of the responses received. 

This consultation and all other SE consultation exercises, can be viewed online at 

find out where your nearest public internet access point is. 
!!!13.iiR!%.* you can telepho11e Freephone 0800 77 1234 to 

The Scottish Executive now has an email alert system for SE 'ccmsultati80ns ( SIEcon:sult). 
This system allows stakeholder individuals and organisations to register and receive a weekly 
email containing details of all new ?;,,E ......,.... G, 
complements, but in no way replaces SE distribution lists, and is designed to allow 
stakeholders to keep up to date with all SE consultations activity, and therefore be alerted at 
the earliest opportunity to those of most interest. We would encourage you to register. 

gns (including web links). .!3:E,~g 

Access to consultation responses 

We will make all responses available to the public in the Scottish Executive Library by 2"" 

confidentiality is requested. All responses not marked conlidential will be checked for any 
potentially defamatory material before being logged in the library or placed on the website. 

May 2007 and on the ~ , ~ ~ ~ ~ ~ , , ~ ~ ~ . ~ - , ~ ~ ~ ~ ~ ~ t ~ ~ : , ~ , ~ , , , , " , ~ " ~ ~ ~ ~ ~ ~ ~ . ~ ~ ~ ~ ~ ~ , ~  web pages by the Same day 3 unless 

SECTION 11 - CONSULTATION RESPONSE 

Name of individual/organisation: 
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