
3 1 July 1995 

To: 

Promoting Scottirb L.ocal G-nmmt 

Chief Executives 
Regional, Islands and District Councils 

Chief Executives 
New Councils 

Your Ref 

Ref C S/ 1 -CMCL/TM 

Dear Chief Executive 

DRAFT CODE OF PRACTICE ON EQUAL PAY 

1. The views of authorities are sought on a Draft Code of Practice on Equal Pay published by 
the Equal Opportunities Commission. The Dr& Code aims to provide practical guidance 
and to recommend good practice on pay arrangements within organisations. A summary of 
the provisions of the Draft Code is enclcrd. One copy oftlie Dra3 Code is dso cnclcsed 
for each authority. 

3.  Authorities are asked to :- 

(1) comment on the provisions of the Dr& Code 

(2) suggest any amendments to the Draft Code 

4. The results of the consultation exercise will be summarised for consideration by members of 
COSLA's Personnel Services and Equal Opportunities Committees. An agreed view on 
behaif of all authorities will then be forwarded to the Equal Opportunities Commission'which 
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hopes that the Code will be laid before Parliament next year. 
therefore if you would let me have your authority's response by Mondav, 4 SeDtember - 1995. 

I should be grateful 

Yours sincerely 

J Cathy McLean 
Assistant Secretary 
Personnel Senrices 

Enc 

C.C. Members of COSLA's Personnel Services Committee 
Members of COSLA's Equal Opportunities Committee 
Directors of Personnel 
Advisers to COSLA's Equal Opportunities Committee 
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Eaual Omortunities Commission 

DRAFT CODE OF PRACTICE ON EOUAL PAY 

S u m m m  Of Main Provisions 

Eaual Pav - A Sound Business Obiective 

1. The Draft Code argues that there are sound business reasons for implementing equal pay. 
Achieving equal pay is not just a legal requirement but is also a sound business objective because 
fair and non-discriminatory pay systems represent good management practice and contribute to 
the achievement of business objectives by encouraging maximum productivity from all 
employees. 

2. The Draft Code includes chapters on:- 

- Equal Pay Legislation; 

- Implications of the Law for Employers; 

Sex Discrimination in Pay Systems; 

Review of Pay Systems for Sex Bias; 

Identification of Discriminatory Elements in Pay Systems. 

- 

- 

- 

Leeislation 

3. The law relating to sex discrimination in pay is contained in both UK statute and European 
Community law. The Equal Pay Act 1970, as amended by the Equal Pay (Amendments) 
Regulations 1983, provides for equal pay between women and men in the same employment by 
giving a woman the right to equality in the terms of her contract of employment where she is 
employed on: 

- like work to that of a man; or 
work rated as equivalent to that of a man; or 
work of equal value to that of a man. 

- 
- 
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4. The employment provisions of the Sex Discrimination Act 1975 prohibit sex discrimination in 
access to benefits and in grading systems. The relevant principles of European equal pay law are 
contained in Article 1 19 of the Treaty of Rome and the Equal Pay Directive 791 17. The 
Directive states that where a job classification system is used for determining pay, it must be 
based on the same criteria for men and women and exclude any discrimination on grounds of sex. 

5 .  Research suggests that women from ethnic minorities may be particularly disadvantaged in their 
terms and conditions of employment. Employers should therefore be aware that, while this Draft 
Code relates only to pay between men and women, payment systems may be open to challenge 
under the Race Relations Act 1976. 

Code Based on EuroDean Definition of 'Pav' 

6 .  The definition of pay under Article 119 is broader than the UK defhition. For example, it has 
been held to include occupational pensions and pension scheme benefits which are expressly 
excluded from the Equal Pay Act. The advice on good practice included in this Code is based 
on the wider definition of pay. Local authority employees, as employees of the State, are 
deemed to come within European law. 

- 

TransDarencv 

7. A transparent pay system is one where employees understand not only their rate of pay but also 
the components of their individual pay packets and how each component contributes to total 
earnings in any pay period. Transparency is an advantage to the employer as it avoids 
uncertainty and perceptions of unfairness and reduces the possibdity of individual claims. 

Causes of Ineaualitv in Pav 

8. Sex discrimination in pay now occurs primarily because women and men tend to do different jobs 
or to have different work patterns. As a result it is easy to undervalue the demands of work 
performed by one sex compared with the demands associated with jobs typically done by the 
other. There is some degree of job segregation in most employing organisations. Frequently - 

the jobs done mainly by men have a higher status and are more highly rewarded than those done 
by women. 

Emdovers Advised to Conduct Internal Pav Reviews 

9. Pay reviews are not required by law but are recommended to ensure that a pay system delivers 
equal pay free from sex bias. Bonus payments should be checked to ensure that they reflect real 
differences, for example, in the value of the work or in productivity and can be justified 
objectively on grounds unrelated to sex. Similarfy a check should be made that women 
employees have access to enhanced rates for overtime, weekend and shift working. 

NA8219S.DOC 
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Policv on Eaual Pay 

10. The Draft Code recommends that employers adopt an equal pay polky setting out "clear 
objectives which enable priorities for action to be identified and an effective programme to 
achieve them to be implemented". It suggests that the effectiveness of an equal pay policy 
depends on the following factors: commitment to the policy by senior management; recognition 
by members of staff that they share responsibility for its implementation; effective equal 
opportunities training for all staff who take decisions about pay and grading of other employees; 
a full internal pay review with subsequent monitoring; the quality of information given to 
employees about the review and any plan of action drawn up as a result. As an annex to the 
Draft Code, there is a suggested equal pay policy which can be adopted by employers. 

NA8219S.WC 



VALUING DIVERSITY- 
The Benefits of Equal Opportunities in Practice - 
.- 1 .U (1 111 ii I CI r S e ri e s.  

he City of Edinburgh District Council and the Equal Opportunities Commission T Scotland are  jointly hosting a series of seminars aimed a t  employers and 
policy-makers in both the public and private sectors in Scotland. 

The seminar series should be of benefit both to  employers relatively new to the 
field and to chose more experienced in dealing with equal opportunities and 
managing diversity.The objective of the series is t o  assist practitioners and 
polcy-maker in integrating equal opportunities practices into day to day working, 
and in promoting the practical benefits for consumer, staff and managers that flow 
from this approach. 

SF\II\  IR O\E 

MAXIMISING POTENTIAL 
Th e E c’ o r z o i z i C’ .F c f Eq 11 01 0 p p 11 r’t I I r I i tie s 

aximizing potential means valuing differences and welcoming diversity. M Integrating equal opportunities practices is an essential part of this process. 

This half-day seminar, chaired by Mary Berg, EOC Commissioner and economic 
consultant, with input from employers, is an opportunity to raise questions on the 
economic benefits of ensuring equal opportunities in the workplace for women 
and men. In a climate where down- sizing and delayering are the order of  the 
day, this seminar focuses on the economic and cost benefits to organizations.of 
implementing equal opportunities, in employment and service delivery. 

DATE: Thursday,l9th OctoberJ 995. 
VENUE: City Chambers, High Street, 

Edinburgh, EH1 1YJ 

(Opposite St. Giles Cathedral) 

Produced by: Public Relation Division, Strategic Services Department, Edinburgh District CounciV95 



r?  nirg s 1 k e y  [col r r e l e a s ~ ~ g  :re pctential of staff both AS individuals and In teams Through 
!r> nlpg stay can learn tbe  value of eaual cpportunittes in prcmocing essential diversity within 

~1':2niz;it ans in D J I  ;iliel integrating equal oppcrtdnlties Nith [raining can a s s f i t  organizations in 0' s:rdc:.,r "g tre 'r  ipproach to 3t:a p i rg  apt mbm sew c e  provision Lser sacisfact~on 3rd employee 
.- r 

t " L  

The ha.i-d3y S ~ T I ~ J T  p e s  c r ~ c : ! c a /  guidance to employers. :raining orgnizers 2nd policy- makers on 
impieren:!ng [raining programmes which are accessibie to al l  parts of the workfcrce. Iss i i es  covered 
Ircihide avercoming job segregation. looking a t  the task, not the person. atraining and vaiuing diversity 
w I thin ai~ganizations. 
DATE: Thursday.9th November. 1995. 

VENUE: City Chambers, High Street, Edinburgh. E H 1  1YJ ' 

(Opposite St. Giles Cathedral) 

nnbalized hours. teleworking. homeloffice electronic interfacing, lobsharing, All of these are or A a r e  becomirg accepted ways of organizing work. 

Tqe contiiuous development of new technology may support the development cf rlew ways d w o w -  
qg Dbt there are many sources of pressure for change in how work itself i s  organized 

Many men 3no women whilst not wanting to jobshare or drop KO cmventicnal part-time hours 
.vould welcome the opportunity to organize work so that it could be more easily integrated as iart o f  
an individual s life, allowing time for other things. such as education or caring responsibilities 

There are considerable benefits to emdoyers in supporting more flexible approaches to the organiza- 

tion of work Staff are likely to  be more productive and effective There may be cost - benefits. both 

rn rerms of space-saving and more flexibility in the development of staff resources This seminar will 

examine rhe benefits and some of the potential hazards of increasing flexibility in the crganizat on of 
work 

DATE: February 1996 

VENUE: City Chambers. High Street, Edinburgh. EH1 1YJ 

(Opposite St. Giles Cathedral) 

for information on the seminar series, 
please contact; 

lsobel Kenmure, 
City of Edinburgh District Council, 

Department of Economic Development and Estates. 
375 High Street 

Tel: 0131 529 3719 
Fax: 01 3 I 229 3737 
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DRAFT CODE OF PRACTICE ON EQUAL PAY 

Thc E q  U a 1 Op po r t un i tics Com m issi on  
of Grcnt Britain is c>mpowcrccl under 
Section 56A of the Sex Discrimination 
Act 1975 as  ainended by para 15 
sclieciulc 7 of the Trade Union Reform 
ancl Employment Rights Act 1993 to 
draw LIP a draft Code of Practice on 
Equal Pay. 

Section 56A states that the Equal 
Opportunities Commission mav issue 
codes of practice containing such 
practical guidance as  the Cornmission 
thinks fit ,  both for the elimination of 
discrimination in the field of 
employment and the promotion of 
equal opportunity in that field 
between men and women. 

Section S6A also sets out the process 
to be followed once the Commission 
proposes to issue a code. In the 
course of preparing a draft the 
Commission shall consult with 
organisations representative of 
emplovers or of workers and other 
organisations as appear to the 
Commission to be appropriate. The 
Commission shall publish the draft 
and consider any representations 
and may Inodifv the draft. I f  the 
Commission determines t o  proceed, 
i t  shall transmit the draft to the 
Secretary of Statc for Emplovment 
for a pp rova I.  

I f  the Secretary of-State approves it, 
h e  or she shall lay i t  before the 
Houses of Parliament. I f  no 
resolution is passed by either House 
to the contrary, the Code shall come 
into effect on such a day as the 
Secretary of State may by order 
appoint. 

The Equal Opportunities Commission 
proposes to issue a Code of Practice 
on equal pay and therefore in 
accordance with the above procedure 
is publishing this draft for 
consultation. 

Please send comments on the Draft 
Code in writing to the Pay Unit, The 
Equal Opportunities Commission, 
Overseas House, Quay Street, 
Manchester, M3 3HN by the 6th 
October 1995. Comments may be sent 
on computer disks. These should be 
3 ’ 1 ~  inch disks in the formats of either 
WordPerfect 5.1 for DOS, or ASCII. If 
comments are sent on disk please also 
send a written copy in case there is a 
problem reading the disk. 

I 



CONTENTS 

INTRODUCTION 

EQUAL PAY LEGlSLATlON 
Domestic law 
European Community law 
Meaning of pay 

IMPLICATION OF THE LAW FOR EMPLOYERS 
Burden of proof 
Material factor defence 
Transparency 

SEX DISCRIMINATION IN PAY SYSTEMS 
Different jobs 
Different work patterns 

REVIEW OF PAY SYSTEMS FOR SEX BlAS 

THE PAY REVIEW PROCESS 
Initial analysis 

Identification of discriminatory elements 
Basic pay 
Bonus/premium rates/ plus payments 
Performance pay 
Pay based on additional skills or traiIiiIjg 
Pay based on an assessment of individual competencies 
Pay benefits 
Grading 
Job evaluation method of grading 
Monitoring 

A POLICY O N  EQUAL PAY 

A N N E X A :  SLlGGESTED EQUAL PAY POLICY 

PAGES 
i 

One 
One 
T LV C) 

Three 

Four 
Four 
Four 
Five 

Six 
Six 
Seven 

Eight 

Ten 
Ten 

Ten 
Ten 
E I t  ven 
Tw e 1 v e 
Thir t cen 
Thirteen 
Thi rteeri 
Fo u r t e e n 
Fifteen 
Fifteen 

S i x tee n 

Seventeen 



This Draft Code of 1’r;lctice c m  E q m 1  
Pay <tims to provide practical 
guidance and to recommend good 
practice to those with responsibility 
for o r  interest in the pay 
‘1 r rangemen ts w it h in a p ‘3 r t ic U 1 r 
organisation. I t  is grounded in the 
concept that a right to equdl pay free 
of sex bias is conferred under both 
domestic and European legislation. 
The guidance contained in the Draft 
Code is based on decisions from the 
United Kingdom (the UK) courts and 
the European Court of Justice (the 
ECJ) and on good practice known to 
the Equal Opportunities Commission. 

In addition to the need to meet the 
legal requirements, there are sound 
business reasons for implementing 
equal pay. Pay systems which are 
transparent and value the entire 
workforce send positive messages 
about an organisation’s values and 
ways of working. Fair and non- 
discriminatory systems represent 
good management practice and 
contribute to the efficient 
achievement of business objectives by 
encouraging maximum productivity 
from all employees. 

Moreover, equal pay cases are 
extremely time consuming and 
expensive for employers, so it  is in 
their own interest t o  attempt to avoid 
litigation by having in place systems 
which do not discriminate and are 
seen not to discriminate. 

The E c1 ~i ‘1 1 0 p port u n i t i ~1s C oni m iss ion 
is ii statutory c$stablistied under 
ttw Sex Discrimin,ition Act 1975 and 
charged with the duty to work 
towards the cliniinaticm.of sex 
discrimincition, to promote cqu‘ility of 
opportunitv bt)tween men ‘ind 
women gcBrwr,illy ancl to k w p  undcr 
review the working of the Sex 
Discrimination Act 1975, and the 
Equal Pay Act 1970, (each as  
a men d e d ) . 

The Commission fulfils its duties in 
various ways, including prol’id i ng 
advice and assistance to employers, 
employees, trade unions and other 
interested parties, about rights and 
obligations under the law. 

The law is complex and pay systems 
are increasing in complexity. There is 
therefore a need for guidance on the 
law and on good practice to minimise 
uncertainty and to enable firms and 
other organisations to establish 
policies and procedures to ensure that 
all employees receive equal pay free 
of sex bias under the law. 

Once in effect the Code shall be 
admissible in evidence in any 
proceedings under the S e x  
Discrimination Act 1975 and the 
Equal Pay Act 1970, (each as 
amended) before an Industrial 
Tribunal, and any provisions of the 
Code which appear to the Tribunal to 
be relevant to any question arising in 

I 



Tlicrc is no  I c y n l  obligation o n  
cmplovcrs to carry o u t  a p a y  rc\’icw 
o r  t o  adopt  an  equal pav policy. 
Thew arc inclucicd in thc Draft Code 
‘is good practice \vhicli is 
rcc o in ni c31i ci cd 17 v t h c E q ~ i  a I 
Op por t  ci n i t i c~s Corn m iss ion . 

This Draft code> rcfcrs to all aspects of 
pay. The i*crv specific considcm tions 
rclating t o  pensions and maternity 
pav arc covercc1 in scpariitt: guidance 
a \‘a i Lib le from the Coni m issi on. 





5. 

6 .  

tcrms a n d  tliosc of thc n i a n  is 
p ~ n i i i n c \ l v  diic to ii mcitcri;il factor 
o t h c r  than sox. 

Wherc a claim cinder the Eqlial  
Pay Act is successful <it Tribunal, 
c.qiial pav  is achievcci bv raising 
the> pav of thc woman t o  that of the 
man. This means that any term 
which is in the  man’s contract but 
missing from the woman’s is to be 
treated as  i f  i t  is in her contract, 
and /o r  any term in the woman’s 
contract which is less favourable 
to her than the same term in the 
man’s contract, is improved so 
that it is as good. 

This legislation applies to: 
0 all emplovces, whether on full- 

time, part-time, casual or 
temporarv contracts, regardless 
of length of service 

0 other workers (eg. self- 
emploved) whose contracts 
rcqui re persona 1 per form ance 
of the work 

0 employment carried out wholly 
or mainlv in Great Britain 

0 emplovment carried out on 
British registered ships or U K  
registered aircraft operated by 
someone based in Great Britain 
unless the employee works 
wholly outside Great Britain. 

Great Britain includes such of the 
territorial waters of the U K  as  are 
adjacent to Great Britain and 
certain areas clcsignatcd in relation 
t o  employment in the off-shore oil 
and gas industry. 

7. The employment provisions of the 
Sex Discrimination Act 197s 
prohibit sex discrimination in 
access to bcnefits and in grading 
schemes. 

8.  Employees victimised for taking 
a n  equal pay cla’im o r  giving 
information or acting as a witness 
or comparator in the course of a 
claim, can make a claim under the 
Sex Discrimination Act. 

9. Also, a woman who considers 
herself likely to be disadvantaged 
by a discriminatory term in a 
collective agreement or  employer’s 
rule can challenge that term or rule 
under section 6 of the Sex 
Discrimination Act 1986 as  
amended by section 32 of the 
Trade Union Reform and 
Employment Rights Act 1993. 

10. The relevant principles of 
European equal pay law are 
contained in Article 119 of the 
Treaty of Rome and the Equal 
Pay Directive 75/ 117. 

a)  Article 119 of the Treaty of 
Rome establishes the principle that 
men and  women should receive 
equal pay for equal work. 
It defines pay as: 

the ordinary basic or minimum 
wage or  salary and 

Two 



0 tiny other CoiisiCit'r'itioii, in c'ish 
o r  in kind, which t t ic  tlmployty 
receives d irtlc t Iv o r  i nci i rec t l y 
from her employer in rcspt>ct of 
11 e r em p 1 o y me 11 t . 

b) The Equ'il Pay Uircctivc 7S/ 117 
states that the principle of equ,il 
pay outlined in Article 1 1 Y  RICWIS 

that, for the same work o r  for 
work to which equal value is 
attributed, all discrimination on 
grounds of sex must be e1imin;lted 
in all aspects and conditions of 
remuneration. I t  also states that 
where a job classification system is 
used for determining pay, it  must 
be based on the same criteria for 
men and women and exclude any 
discrimination on grounds of sex. 

. 

. 

11. The legislation has established that 
a woman may bring a complaint 
under the Equal Pay Act in 
relation to any term or condition 
contained in her contract whether 
or not i t  relates to money. This Act 
excludes non-contractual benefits, 
even if they relate to money and 
those relating to death or 
retirement. Claims concerning non- 
contractual benefits may be taken 
under the Sex Discrimination Act. 

12. The definition of pay under Article 
119 c i ~  intclrpreteci by the ECJ is 
bro'tder ttim tht) U K  definition. 
F o r  cxcimple i t  tl'is_bcen held to 
include c~ccupcitic~ncil pinsions and 
pt)nsion s c l ~ e n ~ e  bcncfits which are 
r I x p r c 4 y  c~xcludcd from thca Eq~ i i i l  
P'iy Ac-t. The ndvice o n  good 
practicr, iiicludtd in this Code is 
bastd 011 the wider definition of 
pay interpreted by  both UK 
Courts i ~ n d  the ECJ. 

/03 
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16. The employer must be able to 
justify objcctivcl\i, in terms 
unrelated to gcncler, the reason 
gi\fc>n. This nic’ans in practice that 
hcl  or  slip must cbxplain whv the 
factor which C ~ L I S C S  the difference 
in pav is neccssiry to a bc~siness 
objective of the organisation; how 
i t  is achiaring that objective and 
that tlicrc is 110 other practicable 
wav of achieving that objective. 
For  example, i f  the reason given 
for paying the  comparator more is 
that lie has certain skills which the 
applicant does not have, then the 
cmp1ovc.r would have  to 
cicrnonstratc that these skills are 
ncwssarv for  the job and 
gc 11 1.1 i r i  0 I v a p p 1 i t  ci d U ring the 
pclrform‘incc o f  the job and are not 
simplv rewarded because past pay 
agreements recognised and  



rew'ircied ski l ls which cirt' no 
Ion g e r a p p 1 ic a b I c . 

17. The ECJ has indicated that 
generalised statements about 
employees would not provide a 
s u  fficient justification. For 
example, the ECJ has held that 
statements that part-time workers 
were less integrated into the 
w o r  kplace than fu 11-t i me workers 

. would not objectively justify 
d iscrim ina t ion a gains t part-time 
workers (who were mainly 
women) denied access to sick pay. 

18. To succeed in a defence the 
employer needs to show that the 
material factor accounts for the 
whole of the difference in pay. 
Where it accounts for only part of 
the difference equal pay can be 
awarded for the rest. For example, 
if the material factor defence 
relates to rates of pay determined 
by skill shortages, but on 
examination it is found that these 
shortages can only justify part of 
the higher pay of the 
comparator, then the Tribunal will 
award the applicant the difference. 

- 

syst tm is one whcre employees 
Lincierstarici not on ly  their rate of 
pay but  'ilso thc components of 
their individual pciv packets arid 
h o w tw h c i ) in po ncn t CO n t r i b u tes 
to total v'irnings in a n y  pay period. 
T ransp r twy  is an advantage to 
the employcr as i t  will avoid 
uncertainty m d  perceptions of 
unfairness and reduce the 
p ossi b i I i t y ( ) f i 11 d i v i ci U a 1 c 1 a i ni s. 

20. The ECJ h'is held that where the 
organisation concerned applies a 
system of pay which is wholly 
lacking in transparency and 
appears to operate to the 
substantial disadvantage of one 
sex, then the onus is on the 
employer to show that the pay 
differential is not in fact 
discriminatory. In terms of UK 
law this means that the objective 
justification of the material factor 
defence could involve an 
examination of all the elements of 
the pay system which contribute 
to the pay differences between 
applicant and comparator. 

19. I t  is important that the pay system 
is clear and easy to understand; 
this has become known as 
transparency. A transparent pay 

Five 
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Six 

scgrc~gation t o  ttic c x t c n t  that thcrc. 
is an t v t ) ~ i  grca t c r  conctntra tion of 
rlthnic niinoritv womcjn in lower 
status, Iowcr paid jobs. 

t,) Gender scgrcgnticui in 
cmploymcnt is oftcn historical. 
Conscqucntlv i t  may be difficult to 
rvcogn i sc the  c l  i sc r i m i n a tor  v 
cffccts of past pay and grading 
decisions based on traditional 
\~n luc~s ascribed to male and female 
work. In addition, the pay and 
conditions of 'male' and 'female' 
jobs within a firm might have been 
bargained separately by 
different unions. I t  is not 
sufficient to explain how the 
difference in pay came about. 
Arguments based on 'tradition' 
or separate bargaining would not 
justify paying women less than 
men when their work is of equal 
value. 

c) The fact that certain jobs are 
associated with one sex can affect 
the lcvel of wages for those jobs 
which in turn can result in 
d i sc rim ina t i on. 

cl) Past discriminatory 
assumptions about the value of 
what has been regarded as men's 
or women's 1.4ork may be 
reflected in current grading 
schemes. For example, men and 
women may be doing the same 
o r  very similar work but have 

1'06 



ciiffercnt job titles and  
consequc.ntly be in scparate 
padcs ,  with the women’s jobs 
being graded lower. They may  on 
ttw othvr hand be doing quite 
c i  i  fftbrcnt jobs which a re nctiially 
ot t q u a l  v(il~ic though the women 
art’ in lower grades. In both 
examples the grading scheme 
could result in discrimination 
and fail to value thc actual work 
done. 

I 1 i . .  f f c w  r r f WO rk Pr7 f tcrir s 

23. a )  Many women take time out of 
work for pregnancy and 
maternity. Women also tend to 
carry the main responsibility for 
family care. As a result women in 
general have shorter periods of 
service than men and more 
women than men work part-time. 
This difference in work patterns 
has contributed to the gender 
segregation of jobs. 

b) There has been a tendency for 
payment systems to be designed to 
reward work patterns traditionally 
associated with men’s 
employment and fail to recognise 
the different pattern of ’female’ 
work. For example, a performance 
pay scheme which relies o n  an 
annual appraisal could mean that 
a woman who begins maternity 
leave before the appraisal but has 

performed well for part of the year 
wilt be denied a performance pay 
increase altogether. Another 
example is where pay benefits, 
such as  occupational pensions or 
sick pay, are available only to full- 
time employees. This rule may 
mean that a group of female 
employees ie. those who work 
part-time, are denied access to 
i m por tan t benefits. 

24. Most of the discrimination in pay 
systems takes the form of indirect 
or hidden discrimination. This 
occurs where pay rules and 
agreements appear to be gender 
neutral but the effect of their 
application is to disadvantage one 
sex more than the other. Whatever 
the cause of the discrimination and 
regardless of whether it was 
intentional or not, once an 
applicant has established that 
someone of the opposite sex is 
paid more for equal work the 
employer will be required to 
justify objectively the 
arrangements, using the criteria 
set out on pages 4 - 5 under 
’material factor defence’. 

Seven 



pay review should involve the 
following stages: 

25. a)  Pay arrdngements are 
frequently complicated and the 
features which can give rise to sex 
discrimination are not always 
obvious. Although pay reviews 
are not required by law, no 
employer could be satisfied that 
his or her system is free from sex 
bias without a careful review and 
subsequent monitoring. An 
internal pay review is therefore 
recommended as the most 
appropriate method of ensuring 
that a pay system delivers equal 
pay free from sex bias. 

b) A pay review also provides an 
opportunity to investigate the 
amount of information employees 
receive about their pay. Pay 
systems should be clear and easy 
to understand. Where they are not 
and where pay differentials exist, 
these may be presumed (under 
European law) to be due to sex 
discrimination (see page 5). It is 
therefore in an employer’s interest 
to have transparent pay systems to 
prevent unnecessary equal pay 
claims. 

c) The Equal Opportunities 
Commission recommeiids that a 

s’t1j6scj OIW 
Undertake a thorough analysis of 
the pay system to produce a 
breakdown of all employees, 
which covers for example, sex, job 
title, grade, whether part-time or 
full-time, with basic pay, 
performance ratings and all other 
elements of remuneration. 

S t q e  Tzoo 
I j Examine each element of the pay 

system against the data obtained 
in stage one. (see paragraph 27) 

Stage TIIYCC 
1 j Identify any elements of the pay 

system which the review indicates 
may be the source of any  
discrimination. 

Stuyc Foiir 
1 Change any rules or practices 

including those in collective 
agreements which stages 1 to 3 
have identified as likely to give 
rise to discrimination in pay. This 
should be done in consultation 
with trade unions where 
appropriate.Stages 1 to 3 may 
reveal that practices and 

r .  
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Stngr~ S i x  
Set u p  a system of regular 
monitoring to allow checks t o  be 
madc t o  pay practices. 

S t q u  S l ~ ? ~ C I l  
Draw u p  and publish an equal pay 
policv with provision for assessing 
the new pay system o r  
modification to a system in terms 

- of sex discrimination. Also in the 
interests of transparency to  * 

* provide pav information as  
cicscribed on page S where this is 
not already L I S L I ~ I  practice. 
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The following section provides 
guidance on carrying out stages 
to 3 of the review process. 

111 i t i r i l  Air ri hp is 

26. Undertake a thorough analysis of 
pay systems. This will require a 
breakdown of all employees to 
include for example, sex, job title, 
and grade, whether part-time or 
full-time, with performance 
ratings and the distribution of 
basic pay and all other elements of 
the remuneration package, to 
identify potential vulnerability to 
claims of pay discrimination. This 
will reveal whether there are any 
vulnerabilities and what their 
extent is and enable a plan to be 
developed to correct any 
p rob lems . 

27. a) Pay systems vary in complexity. 
Some have more elements than 
others. In the process of a review, 
each element will require 
examination against the statistical 
data generated at the initial 
analysis stage. Investigation may 
show discrimination in written 

rules and agreements, for example, 
limiting profit- related pay to 
employees who work above a 
minimum number of hours; or in 
the way processes are interpreted 
and applied, for example, failure 
to obtain adequate job descriptions 
during a job evaluation exercise. 

b) Some of the more common pay 
elements are set out below with 
examples of facts which could 
indicate problems of 
discrimination in pay and 
suggestions of further questions to 
be asked to reveal the cause of the 
pay difference and whether it can 
be justified in the terms explained 
under ’Material Factor Defence’ 
on pages 4 - 5 .  

Basic Przy 

28. a) Problem: 
Women are consistently appointed 
at lower points on the pay scale 
than men. 

R C C . O i ~ i ~ i i ~ ’ i i i i L ’ i i  Actinri: 
1 ~ check the criteria which determine 

promotion or recruitment starting 
pay. Are these spelt out clearly? 

1 1 examine recruitment and 
promotion records for evidence of 
criteria which appear to be 
disadvantaging women. Can 
these criteria eg. qualification 
requirements, be justified 
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objcctit~ely in terms of the 
dernandsof the job? 

check the records for evidence of 
sex bias in the application of 
manage ria 1 d isc re t i on. 

t7)  / ’ l w / ~ / c f i l :  - 

than men for doing virtually the 
same job, but with different job 
and grade titles. 

R l Y - o i i l  1 ~ 1 ~ ~ l l ~ i l V i  /\Cf i011: 

check whether there are any 
reasons other than custom and 
practice for the difference; if so are 
these reasons justified objectively? 

Women are paid less per hour  

. 

c) l ’ rob / v i 1  1:  

through incremental salary scales 
and seldom reach higher points. 

Women progress more slowly 

R [Y- o I 11 I 11 ( 7 1  I dr( i A c t i o I I : 
investigate the criteria applied for 
progression through the scale. 
Are these clearly understood? 
Does any  particular criterion eg. 
length of service, work to the 
detriment of women more than 
men? If so can the use of that 
criterion or the extent to which it is 
relied on be justified objectively? 

review the length of the 
incremental scale. Is the scale 
longer than it need be? Are there 
good practical reasons for: a scale 
of that length? 

d )  f ’ i * o ~ ~ / ~ ~ ~ i I :  

w Women progress more slowly 

through non-incremental salary 
ranges and seldom reach higher 
points. 

R ~ i c o ; I z i i i ~ i i ( i f ~ ( i  Acf i o t i :  

check the criteria that applied 
when the structure was 
introduced and the current criteria 
for new recruits/promotees to 
each salary. 

check whether there is a clear, well 
understood mechanism for 
progressing through the salary 
range. 

1 investigate the criteria for 
progression through the salary 
range and whether there are 
performance, qualification or 
other bars to upward movement. 
Can these be justified? 

, .  review the length of the salary 
range. Can this be justified by real 
need? 

R 11 I I  I I s i  Psc I 12 i I I  I I I R (z tc S I  P 1 I i s 
El1’II lCI l  t s  

29. a)  P v a h l c ~ ~ :  
Female and male manual workers 
receive the same basic pay but 
only jobs mainly done by men 
have access to bonus earnings and 
those mainly done by women do 
not. 

R w a i i i i i i ( v i i i ( d  A 1-f iori: 
check the reason why. Does this 

Eleven 



reflect r t n l  cliiftwnces, for 
example, in the value of thc wc)rk 
o r  in productivity? C‘in i t  tw 
j u s  t i f i d  object i v ts 1 y on g r o  U nd s 
unrelated to sex? 

b) f ’ r O b / l * ~ I l :  

a A smaller pcrcentage of women 
employees have access to 
enhanced rates for overtime / 
wee keiid / s h i f t w or ki ng . 

l ~ ~ ~ i - f ) I ~ z } ~ i i ~ I i r ~ i i t ~  i1L-t i o t i :  

~ check the eligibility requirements. 
Do any of these, for example 
requiring that employees must be 
working full-time, work to the 
disadvantage of women? Can 
these requirements be justified 
objectively? 

c) l’roh/cIlz ,- 
Average female earnings under 
one or more piece rate payment 
systems are lower than average 
male earnings (even where some 
women may have higher earnings 
than most men). 

I< cc L I 1?1 I IZ( * I I i ic i i A c t iii 11 : 
l 1 review the design and operation 

of the piece rate payment systems. 
Do these genuinely reflect the 
demands of the jobs and the 
productivity needs of the 
organisation? 

in particular, check how factors 
such as down-time and 
personal needs breaks are dealt 
with in separate piece rate systems 
covering men and women. 

I ’ r ’ r f ;  1 / ‘ I l l  t I  I 1  (-0 1 ’t l I /  

30. a )  l’rl)/l/L*Ijf.. 

The performance pay hvsteni IS 

c ~ p p l i ~ ~ d  Icirgt.ly to employees of 
one SPY, o n l y  ~ ind  results in a p a y  

that group. 

l ~ c ~ L ~ o r , l I ~ l o I l r i c ‘ L (  ‘ \l‘t 1011: 

investip te the reasons w ti y 
employees of the other sex are  
largely excluded from 1 

performance pay awards. Are 
these justified objectively for 
reasons unrelated to sex? 

b) Prublcm: 

performance ratings on average 
than men. 

c l ibcrcpncy  to thrl cidvcintLigc of I 

I 
I 

1 

Women receive lower 

1 ~ ~ ~ c o i i i i i i i ~ t i r i ~ ’ i i  ilctioir: I 

1 investigate the performance rating 1 

women would on average perform 1 
less well than men? What are the ; 
possible reasons for this? 

review the criteria for performance 
rating. Do employees and 
managers know what these are? - 

women? Do a n y  of these 
disadvantage ethnic minority 
women in particular? If so, are 
these criteria justified objectively ? 

monitor the ratings of individual 
managers. Do the results of t’ie 
monitoring suggest a stereotypical 
interpretation of criteria? Are 
there appropriate controls on 

system. Is it really likely that 
I 

i I 

I 
Do any of these disadvantage I 

j 

I 
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managerial discretion? 

c) P i Y I  I7 I ( > }  i1: 
Although women and men receive 
similar ratings, men achieve 
higher performance pav awards. 

I< l 7 C  0 1 I f  I I 1  1’1 1 1  ir r i 
investigate the reasons for this. Is 
it  linked to managerial discretion? 
Are potentially discriminatory 
critcria being applied in the 
linking of ratings to pay? Can 
these be justified objectively? 

( *  t 10 I 1 : 

- 

31. ProIJli~Itl: 
In practice only or mainly male 
employees receive this supplement. 

i < i ~ i - i ~ } } i I i i i ~ i i i i i ~ r i  11 c-t iori: 
investigate the reasons for this. 
Are ’female’ skills not recognised? 
Do women have the same access 
to any skills or training modules 
offered? 

’ 

rev i e w the t ra in in g / s k i 1 1 s / 
qualification criteria. Do they 
genuinely reflect enhanced ability 
to carry out the job duties? 

review the procedures for 
implemcnting ttw supplrnicnt. 
Are managers ancl c.mpI“yees 
aware of the procedure? Arc they 
operated fairlv as  between men 
a 17 c l  w o ni en? 

32. P roblriti: 
H There is a pay gapbetween the 

male and female employees who 
are assessed in this way. 

Riycotniriividrd Actiorr: 
review the competencies assessed. 
Are women and men assessed for 
the same set of competencies? Are 
the competencies being 
interpreted in a consistent way? 

are potentially indirectly 
discriminatory criteria being 
applied? If so are these justified 
objectively ? 

~ 1 monitor the assessment of 
individual managers. 

l’r~ y 13 c I 1 c f i t s 

33. a) PvoIilrtir: 
A smaller percentage of women 
employees than men are covered 
by the organisation’s sick pay, 
pensions, low interest loans, share 
option schemes. 

Rrcoirr t r i u i d o d  Act iotr: 
check eligibility requirements. 
Are there restrictions which 
impact negatively on women? For 
example, are  any of these limited 
to employees working over a 
niinimum number of hours? 

can these requirements be justified 
objectively? 
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b) 1’ ! ) / l / l * I i f :  

Women are treated differently 
from men in respect of benefits 
associated with the needs of the 
work, for example, cars, telephone 
rentals and bills, rent and rates on 
t i ed accom mod at i on, 
reimbursement of council tax in 
residential occupations. 

I< 1’ 1- t 1 I I 1 I i I i I i 1 ill 1 i t l c t i o I I : 

benefits and any differences in 
treatment between male and 
female dominated groups. Can 
these differences be justified in 
terms of the needs of the work 
(rather than the social or marital 
status of the employees)? 

i review the criteria for such 

I 1  1 review policies for the payment of 
such benefits between 
departments within the 
organisation. Are they consistent 
and can any differences be 
justified? 

G rii iI iiig 

34. a) f‘rob10111: 
Jobs predominantly occupied by 
women are graded lower than 
jobs predominantly occupied by 
men. 

f < 1’ c o iii I 11 i i i  i it’ 1 i A c t i 1) i I : 
review the method of grading. 
Was it devised for the current 
jobs? Is it adapted from a scheme 

Four teen 

used in a diffe ent o ;anisation? 
What was the method used to 
determine job size? Some methods 
eg. felt fair o r  whole job 
comparison, <ire potentially more 
discriminatory than others eg. 
malytical job ev‘aluation. Are 
separate grading schemes used for 
jobs predominantly done by 
women and those predominantly 
done by men? 

b) Protiliiin: 

in higher grades because of 
’recruitment and retention’ 
problems. 

w Some jobs held mainly by men are 

R cco iii i 1 1  LW i i c  i i A c t i o ii : 
j 1 check that there is genuine 

evidence of a current 
recruitment and retention 
problem. 

[ 1 check that the whole of the 
difference in pay is attributable to 
market pressure. If not, 
investigate the reasons for the rest 
of the difference. 

I ~ consider amending the 
grading/pay structure so that the 
’labour market’ element of pay is 
’transparent’. 

c) f ’ r d i l c m ;  
w Red circling, for example, where 

salary is protected when a job has 
been downgraded, is mainly 
applied to male employees. 



/<(I(-( P I I I I I  I 1’11  t l v i  I :\ 1 -  t i O I I :  

check the criteria for red circling. 
Why d o  they favour male jobs? 
Can this be justified objectivclv? 

investigate whether other criteria 
which arc  more equitable could be 
LlStd. 

C I I S L I ~ ~  the difference in pav is 
phased out in a short time so that  
unequal pay is not perpetuated. 

35. a) Problciii: 
An analytical job evaluation 
scheme has resulted in jobs 
predominantly done by women 
being graded lower than those 
predominantly done by men. 

Rc.c-oiiritrrritlrri Act ioir: 
check that all features of the 
scheme’s design and 
implementation took full account 
of the need to avoid sex bias. Was 
the job information collected 
consistently and accurately? Do 
the factors and weighting favour 
characteristics typical of jobs 
dominated by one sex? If so is 
this justified objectively? Was 
training in the avoidance of sex 
bias given to those responsible for 
implementing the scheme? 

the same have widely differing 
salaries, to the detriment of jobs 
largely held by women. 

RI.co}iiiiirirnrtl Act ioii: 
investigate the possible causes, for 
example, how were the jobs 
assimilated to the evaluated 
structure? 

are different pay scales in use? 

could elements like additional 
skills payments or performance 
pay awards be responsible? What 
part do  market rate or 
productivity considerations play? 
Can the cause of the difference be 
justified objectively? 

M c) 11 i t o  ri rig 

36. Once the current pay systems have 
been reviewed it is important that 
periodic checks are made to ensure 
that discrimination does not creep 
in. This is best done by 
incorporating statistics on pay 
broken down by sex into the 
existing management information 
package, so that the necessary 
information can be checked 
regularly. 

b ) I’rw I )  I I  * i 11: 

Jobs which have been evaluated as 
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37. Good equal opportunities practice 
in employment not only helps to 
avoid unlawful or unfair 
discrimination but is also good for 
business and the right and fair 
thing to do. Many employers have 
adopted Equal Opportunities 
Policies in order to signal to 
employees and clients or 
customers that the organisation 
takes equality issues seriously. 
Equal pay is an important part of 
equality at work because pay is the 
most direct way an organisation 
values the contribution made by 
employees and should be covered 
in any Equal Opportunities Policy. 

38. An Equal Pay Policy is an 
important way of showing 
commitment to achieving equal 
pay free of sex bias. The 
Policy should set out clear 
objectives which enable priorities 
for action to be identified and an 
effective programme to achieve 
them to be implemented. The 
internal pay review described on 
pages 8 - 9, would allow the 
identification of priorities. 

39. It  is good employment practice for 
employees to understand how 
their rate of pay is determined. 
Information about priorities and 
proposed action could be 
comniunicated to employees as 

Six teen 

part of the process of informing 
them about how the pay systems 
affects them individually. This 
will serve to assure employees that 
any sex bias in the payment 
system is being addressed. 

40. Experience shows that the 
effectiveness of any Equal Pay 
Policy depends on the following: ‘ 

1 A commitment to the policy by 
senior management. 

A recognition by all staff involved 
in decisions about pay that they 
share responsibility for the proper 
implementation of the policy. 

Effective training in identifying 
sex discrimination in pay for all 
staff who take decisions about the 
pay and grading of other 
employees. 

Moving beyond a statement of 
intent to include a provision for a 
review of the payment system and 
periodic monitoring to ensure 
continuing effectiveness. 

Information given to employees 
about the review and any plan of 
action drawn up as a result. 

A suggested Equal Pay Policy is to 
be found at Annex A. 



This organisaticyn supports the principle of equal opportunities in employment 
and believes as part of that principle that male and female staff should receive 
c~lua1  pay for the same work, for work rated as equivalent and for work of equal 
value. 

We understand that a right to equal pay between men and women free of sex 
bias is a fundamental principle of European Community law and is conferred 
by United Kingdom legislation. 

We believe it is in our company’s interest and good business practice that pay is 
awarded fairly and equitably. 

We recognise that in order to achieve equal pay for employees doing equal 
work we should operate a pay system which is transparent, based on objective 
criteria and free from sex bias. 

In order to put our commitment to 
equal pay into practice we will: 

+ examine our existing and future 
pay practices. 

-% carry out regular monitoring of the 
impact of our practices. 

- -  inform employees of how these 
practices work and how their own 
pay is arrived at. 

%- ensure that ou r  employees in non- 

standard employment and those 
who are absent on pregnancy and 
maternity leave do not suffer 
unjustifiable differences in pay 
and benefits. 

% provide training and guidance for 
managers and supervisory staff 
involved in decisions about pay 
and benefits. 

% discuss and agree the equal pay 
policy with trade unions where 
appropriate. 

We intend through the above action to avoid unfair discrimination, to reward 
fairly the skills, experience and potential of all staff and thereby to increase 
efficiency, productivity and competitiveness and enhance the organisation’s 
reputation and image. 
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Further advice and publications on 
equal pay law and good practice are 
available from EOC offices in 
Manchester, Glasgow and Cardiff. 

~ 

See back cover for address details. 
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EQUAL OPPORTUNITES 
COMMISSION 
OVERSEAS HOUSE, QUAY STREET 
MANCHESTER M3 3HN 
TELEPHONE: 0161-833 9244 
FAX: 0161-835 1657 

Wales: 
Caerwys House 
Windsor Lane 
Cardiff CF1 1LB 
Telephone: 01222 343552 
Fax: 01222 641079 

Scotland: 
Stock Exchange House 
7 Nelson Mandela Place 
Glasgow G2 1QW 
Telephone: 0141-248 5833 
Fax: 0141-248 5834 

Media enquiries only: 
Swan House 
52 Poland Street 
London W1V 3DF 
Telephone: 0171-287 3953 
Fax: 0171-287 6129 
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