
Telephone 0131-244 
- F ~ x  0131-244 4785 

To the attached addressees 

19 July 1995 

Dear SirNadam 

DRAFT PROPERTY TRANSFER ORDER 
THE LOCAL AUTHORITIES (PROPERTY TRANSFER) (SCOTLAND) ORDER 
1995 

I am writing to invite your views on the enclosed draft Order which sets out the framework 
for the transfer of property to the new unitary councils and various other bodies on 1 April 
1996. The intention is that, following this consultation, the Order should be brought into 
force as soon as possible. I would be grateful for your comments on the draft Order by 
Monday 14 August 1995. 

Section 15 of the Local Government etc (Scotland) Act 1994 (the 1994 Act) enables the 
Secretary of State, by Order, to make provision for the transfer of property from existing 
local authorities to new authorities with effect from 1 April 1996. Provision may also be 
made for the transfer of rights, liabilities and obligations. 

The enclosed draft transfer Order makes provision for the property and associated rights, 
liabilities and obligations of those existing authorities which are not disaggregating to 
transfer to and vest in the appropriate successor authority. Where an existing authority is 
disaggregating, the Order makes provision for the new authorities in each area to agree on the 
destination of all property and its associated rights, liabilities and obligations. Should 
authorities fail to agree, it will be open to any one authority in an area to refer the matter to a 
Property Commission which the Secretary of State will be setting up under section 19 of the 
1994 Act. This Property Commission will be given the power to determine the destination of 
property in accordance with the guidelines set out in the enclosed Order. The purpose of the 
guidelines is to set out the basic principles which should govern the transfer of disputed 
property, while offering the Property Commission the flexibility to tailor its decisions to the 
circumstances of individual cases. I enclose a copy of the statement which MrKynoch, 
Minister for Local Government and Industry, has today made announcing the Government’s 
intention to establish a Property Commission. 
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The Order also provides for the transfer of property and associated rights, liabilities and 
obligations from existing authorities to the Scottish Children’s Reporter Administration and 
police, fire and valuation joint boards. The Order does not make provision for the transfer of 
property to the new water and sewerage authorities, the Strathclyde Passenger Transport 
Authority or the Scottish Environmental Protection Agency which are covered by separate 
legislation. 

Any rights, liabilities or obligations of an existing council which are not associated with its 
property will be transferred to the successor authorities by virtue of section 181 of the 1994 
Act. Accordingly, no provision is made for them in this Order. 

The enclosed draft Order, together with the accompanying explanatory note, sets out the 
Government’s proposals on: 

- the framework governing the transfer of property; 

- the procedure to be followed in reaching agreements on transfers; 

the principles to be followed by the Property Commission in determining the 
destination of property; 

- user rights; 

- the rights of authorities to share in the proceeds of the disposal of a property; 

- the transfer of property used wholly for the purposes of police and fire 
functions; 

- the transfer of property used wholly for the purposes of valuation; 

- the transfer of property to the Scottish Children’s Reporter Administration and 
the Principle Reporter; 

- the transfer of common good property. 

Any questions on the content of the draft Order or explanatory note should be address to 
Ms Jan Polley, Local Government Division, New St Andrew’s House, Edinburgh EH1 3TG 
(telephone: 013 1-244 4284). 

Consultation responses should be sent to Mrs Rosemary Polland, at the same address 
(telephone: 0 13 1-244 4056). 

The Department may wish to make public the responses it receives to this consultation. If 

JRA00060 



you would like your response to be treated as confidential please make this clear. 
Confidential responses may nevertheless be included in any published statistical summary of 
numbers of comments received and views expressed. 

Yours faithfully 

G M THOMSON 
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CONSULTATION EXERCISE ON THE DRAFT PROPERTY TRANSFER ORDER 

Distribution List 

The Chief Executives of Regional, Islands and District Councils 
Chief Executives of “Shadow” Local Authorities 
Royal Institution of Chartered Surveyors in Scotland 
SOLACE 
CIPFA 
Accounts Commission for Scotland 
COSLA 
Central Scotland Water Development Board 
Scottish Local Government Information Unit 
Scottish Children’s Reporter Administration 
Lothian and Borders Police Board 
Northern Joint Police Committee 
Highlands and Islands Fire Board 
Lothian and Borders Fire Board 
East of Scotland Water Authority 
West of Scotland Water Authority 
North of Scotland Water Authority 
Scottish Assessors’ Association 
The Law Society of Scotland 
Strathclyde PTE 
Municipal Mutual Insurance Ltd 
Zurich Municipal 
SOCITM 
Other Government Departments (including Chief Valuers’ Office) 
Association of Directors of Education in Scotland 
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WEDNESDAY 19 JULY 1995 

HOUSE OF COMMONS 

WRITTEN 

Sir Hector Monro (Dumfries): To ask the Secretary of State for Scotland, if he will make a 
statement on the framework which is being proposed for the transfer of property on 
1 April 1996 from existing councils to their successors. (36603) 

Mr George Kynoch: 

The Scottish Office is today issuing for consultation a draft Order which sets 
out the arrangements by which it is proposed that existing local authority property 
should transfer on 1 April 1996 to the new councils, joint boards and the Scottish 
Children’s Reporter Administration. I am placing copies of the draft Order in the 
Library. Views on the draft Property Transfer Order have been invited by 14 August 
1995. The finalised Order will be laid before Parliament as soon as possible 
thereafter. 

It is proposed that, wherever possible, new councils should come together to 
agree on the allocation of property. I hope that most property will be allocated in this 
way but I acknowledge that this may not always be possible. Accordingly my rt hon 
Friend will be setting up a small independent Property Commission which will be 
charged with determining the authority to which disputed property should be 
transferred. The draft Order contains proposals for the principles to which the 
Commission should adhere in making its determinations. It is intended that the 
Property Commission G l l  be set up from September 1995. Consideration is currently 
being given to its membership and precise remit. 

THE SCOTTISH OFFICE 
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DRAFT 
~ 

S T A T U T O R Y  I N S T R U M E N T S  

1995 No. (S. ) 

LOCAL GOVERNMENT, SCOTLAND 

The Local Authorities (Property Transfer) 
(Scotland) Order 1995 

Made I995 

Laid before Parliament I995 

Coming into force I995 

The Secretary of State, in exercise of the powers conferred on him by sections 15 and 181(1) 

and (2)(a) of the Local Government etc. (Scotland) Act 1994(a) (and section 15 as applied 

by section 138 of that Act), and of all other powers enabling him in that behalf, hereby 

- makes the following Order: 

Citation, commencement and interpretation 

1.- (1) This Order may be cited as the Local Authorities (Property Transfer) 

(Scotland) Order 1995 and shall come into force on 1995. 

(a)1994 c.39. 
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(2) In this Order, unless the context otherwise rquires- 

“the 1994 Act” means the Local Government etc. (Scotland) Act1994; 

“Administration ” means the Scottish Children’s Reporter Administration established 

under section 128 of the 1994 Act; 

“authority” means- 

(a) a regional or district council; 

@) an authority constituted under section 2 of the 1994 Act; and 

(c) ajoint board; 

“disaggregating authority” means an authority specified in Schedule 1 to this Order; 

“excluded property” means- 

(a) property which is transferred under or by virtue of section 16 (Property 

held on trust) or 17 (Educational endowments) of the 1994 Act; 

@) property which on 1st April 1996 will, by virtue of section 40(2) of the 

1994 Act, transfer to and vest in the Strathclyde Passenger Transport 

Authority; 

(c) property which is, under or by virtue of section 91 of the 1994 Act, on 

1st April 1996 transferred to and vested in a new water and sewerage 

authority ; 
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property which on 1st April 1996 will, by virtue of the Roads 

(Transitional Powers) (Scotland) Order 1995(a),-transfer to and vest 

in the Secretary of State; 

property which is vested in a disaggregating authority by virtue of, and 

wholly for purposes of, its functions as a police or fire authority and 
which on 1st April 1996 will, by virtue of article 8 below, transfer to 

and vest in a joint board; 

property which on 1st April 1996 will, by virtue of article 9 below, 

transfer to and vest in a valuation authority; 

property which on 1st April 1996 will, by virtue of article 10 below, 

transfer to and vest in the Administration or the Principal Reporter; 

property which immediately before 1st April 1996 is held by an 

authority as part of the common good and will, by virtue of article 11 

below, transfer to and vest in the authority referred to therein; 

“Principal Reporter” means the officer appointed in terms of section 127 of the 1994 

Act; 

“property” includes any property whether heritable or moveable together with any 
rights, liabilities and obligations related thereto; 

“the property commission” means the Local Government Property Commission 

(Scotland) established under the 1994 Act@); 

(a)s.r. i995/1476. 

(b) See S.I. 1999 . 
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“relevant property” means all property other than excluded property; 

“successor authority” in relation to a disaggregating authority, means, an authority 

which will, on and after 1st April 1996, exercise functions in relation to all or any 

part of the area of that disaggregating authority. 

Transfer of local authority property 

2. On 1st April 1996 all relevant property vested immediately before that date in an 
authority specified in Column 1 of Schedule 2 to this Order shall transfer to and vest in the 

authority specified in the related entry in Column 2 of that Schedule. 

3.- (1) On 1st April 1996 all relevant property vested immediately before that date 

in a disaggregating authority shall transfer to and vest in such one or more of its successor 

authorities as- 

(a) may be agreed- 

(i) subject to paragraphs (ii) and (i) below, between those successor 

authorities which are authorities constituted under section 2 of the 1994 

Act; 

(ii) in relation to any property which immediately before 1st April 1996 

was used wholly or partly for the purposes of a function which on and 

after that date will be exercised by a joint board, between those 

successor authorities which are authorities constituted under section 2 

of the 1994 Act and that joint board; and 

(iii) in relation to any property which immediately before 1st April 1996 

was used partly for the purposes of the functions which on and after 
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1 a 
that date will be exercised by the Administration or the Principal 
Reporter, between those successor authorities which zue authorities 
constituted under section 2 of the 2994 Act and the Administration or, 

as the case may be, the Principal Reporter, . 

in bch  case cm such terms and subject to such conditions (if any) as may be 

so agreed; 

@) in the absence of such agreement, may, on the application of one or mQre of 
the successor authorities, be determined by the property commission, on such 

t&ns and subject to such conditions (ifany) as the commission may determine. 
! 

(2) Any rkevant pmperty of a disaggregating authority which does not, on 1st A p d  
1996, transfer th and vest in a successor authority by virtue of paragraph (1) above shall, 
subject to paragaph (3) below, on that date transfer to md vest in the relevant successor 
authority. 

(3) Whek before 1st April 1996, the destination of any relevant property to which 
paraemph (1) above relates has been referred to the property commission for dekrminaticm, 
but such deterdination has not by that date been made, the property commission may- 

i 

(a) before that date give directions as to the rights of use which a successor 
authority which is not the relevant successor authority is to have in that 

property in the event of that property vesting in the relevant successor 
authority by virtue of paragraph (2) above; and 

I 
I 

> 

CO> ob and after 1st April 1996 and before 1st April 1997 direct fhat the authority 
to whom, by virtue of paragraph (2) above, that property was transferred sh;S1 

h s f e r  it to such other successor authority as may be specified, on such term 
and subject to such conditions (if any> as may be so specified. 

I 

I 

I 
I 

18 0795 0962 5 

Izq 



(4) In paragraphs (2) and (3) above, the “relevant successor authority” is- 

(a) in respect of heritable property and corporeal moveable property, the successor 

authority constituted under section 2 of the 1994 Act in whose area that 

property is, immediately before 1st April 1996, located; ahd 

(b) in respect of incorporeal moveable property, a successor authority nominated 

for that purpose by the property commission. 

(5) 
Reporter. 

In this article, “successor authority” includes the Administration and the Principal 

Procedure as to reaching agreement relating to transfers 

4. Each disaggregating authority shall not later than 30th September 1995- 

(a) provide to its successor authorities which are constituted under section 2 of the 

1994 Act, a list of its relevant property; 

(b) provide to a successor authority which is a joint board, a list of that part of its 

property which immediately before 1st April 1996 was used wholly or partly 

for the purposes of functions which on and after 1st April 1996 will be 

exercisable by that joint board; and 

(c) provide to the Administration or the Principal Reporter, a list of that part of 

its property which immediately before 1st April 1996 was used wholly or 
partly for the purposes of functions which on and after 1st April 1996 will be 

exercisable by the Administration or, as the case may be, the Principal 

Reporter. 

18 07 95 0962 6 



DRAFT 

Determination by the property commission 

5.- (1) In determining for the purpose of article 3 above, the authority to which 

relevant property should be transferred (or in the making of a direction thereunder, as the 

case may be), the property commission shall take into account and shall apply, so far as it 

considers it appropriate in the particular circumstances to do so, the principles set out in 

paragraph (2) below. 

(2) The principles referred to in paragraph (1) above are- 

that heritable property situated within the area of a disaggregating authority 

should transfer to, and vest in, the authority constituted under section 2 of the 

1994 Act within whose area the property is situated; 

that heritable property situated outwith the area of a disaggregating authority 

should transfer to, and vest in, the authority which, in the opinion of the 

property commission (having regard in particular to patterns of use prior to 1st 

April 1996) is likely to make the greatest use of that property on and after that 

date; 

subject to sub-paragraph (e) below, that moveable property should transfer to 

(and, where appropriate, be divided between) the authority or authorities which 

will, on and after 1st April 1996, have the function for purposes of which that 

property was used or held immediately before that date and in relation to the 

area for which that property was so used or held; 

that, where the authority to which the relevant property should be transferred 

in terms of sub-paragraph (c) above cannot be identified or the application of 
sub-paragraph (c) above is not appropriate, the destination of moveable 

property shall be determined taking account of- 
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(i) the need to ensure, as far as possible, the continued provision of 

services after 1st April 1996 and to act fairly as-between authorities; 

(ii) the identity of the authority which, on the basis of the pattern of use 

prior to 1st April 1996, is likely to be the major user of that property 

after that date; 

(iii) the location of the property immediately before 1st April 1996 and the 

authority to which the building in which or the land on which it is 

situated will transfer; 

(iv) the authority or authorities by whom staff who, immediately before 1st 

April 1996, use the property will be employed; 

(v) any connection between items of property which suggests that those 

items should be transferred to the same authority; and 

(e) that property consisting of shares (or an interest in shares held by a nominee) 

in an incorporated company (whether a company within the meaning of the 

Companies Act 1985(a) or not) should be transferred to or, as the case may 

be, divided between- 

(i) where the company is a company whose business relates substantially 

to the exploitation of buildings or other heritable property, the 

successor authorities constituted under section 2 of the 1994 Act for the 

areas within which the property is situated; 

(ii) in other cases, the successor authorities constituted under section 2 of 

the 1994 Act for the areas within which the business is conducted. 

(a)igss CA. 
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User rights 

6.- (1) The property commission, in relation to the transfer of any heritable 

property by-virtue of a determination of theirs under article 3(1) above, of a direction made 

under article 3(3) above, may make that determination or, as the case may be, direction 

conditional upon the authority to which that property is proposed to be transferred entering 

into an agreement with another authority or authorities (for such period and upon such terms 

as, in the absence of agreement, the commission may determine) for the use of the property 

by such other authority or authorities as the commission may determine. 

(2) In considering whether such a condition as is referred to in paragraph (1) above 

would be appropriate in relation to any property, the property commission shall take into 

account in particular the extent (if any) to which immediately before 1st April 1996, that 

property was occupied in whole or in part for purposes of a function which will on and after 

1st April 1996 in relation to a particular area be the function of an authority other than that 

to which the property is proposed to be transferred. 

Right to share in proceeds of disposal 

7.- (1) The property commission if requested to do so by one or more of the 

successor authorities in relation to the transfer of any heritable property by virtue of a 

determination of theirs under article 3(1) above, or a direction made under article 3(3) above, 

may make that determination or, as the case may be, direction conditional upon the authority 

to which that property is proposed to be transferred entering into an agreement whereby it 

undertakes to dispose of that property within such period, in such manner and on such terms 

and subject to such conditions as the commission may specify and to make payment of such 

part of the proceeds of that disposal as may be so specified to such authorities, and in such 

proportions, as may be so specified. 

18 07 95 0962 9 



DRAFT 

The property commission shall, other than in the circumstance described in 

paragraph (3) below, impose such a condition as is referred to in paragraph (1) above, only 

where, in a particular case, it considers it appropriate to do so. 

(2) 

(3) The circumstance referred to in paragraph (2) above is that- 

(a) the property immediately before 1st April 1996 directly served an area 

covering the areas of more than one successor authority; and 

(b) any staff employed at that property are transferred as at 1st April 1996 to the 

employment of more than one of the successor authorities concerned rather 

than to any one successor authority. 

Property of Police and Fire Authorities 

8. On 1st April 1996, all property which is vested in a disaggregating authority by virtue 

of, and wholly for purposes of, its function as a police or as the case may be fire authority 

shall transfer to and vest in the joint board constituted in terms of section 21B of the Police 
(Scotland) Act 1967(a) or section 147 of the Local Government (Scotland) Act 1973(b) 

for that purpose in respect of the area of that disaggregating authority. 

Valuation authorities 

9. On 1st April 1996, all property- 

(a)1967 c.77. Section 21B was inserted by the 1994 Act, section 34. 

@)1973 c.65. Section 147 was substituted by the 1994 Act, section 36. 
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which is vested in a disaggregating authority (other than Strathclyde Regional (a) 
Council) by virtue of, and wholly for the purposes of, its functions as a 

valuation authority; or 

(b)- which is vested in a joint committee established under the Valuation 
(Combination of Councils) (Scotland) (N0.2) Order 1974(a), 

shall transfer to and vest in the body which is to be, with effect from that date, the valuation 

authority for the area of the disaggregating authority or joint committee, as the case may be. 

Scottish Children’s Reporter Administration and the Principal Reporter 

10.- (1) On 1st April 1996, all such property as is vested in a regional or islands 

council by virtue of and wholly for the purposes of- 

(a) their functions under section 34(3) of the Social Work (Scotland) Act 

196803); 

(b) their function of providing accommodation and facilities for, or otherwise 

facilitating or supporting the performance of the functions of, reporters 

appointed under subsection (1) of section 36 of the said Act of 1968 or staff 

provided in pursuance of subsection (6) of that section, 

shall transfer to and vest in the Administration. 

(a)s .I. 1 9 7 ~ 5 6 s .  

@)1968 c.49. 
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(2) Without prejudice to paragraph (1) above, on 1st April 1996, all property of 

reporters appointed under section 36(1) of the said Act of 1968(a) shall transfer to and 

vest in the Principal Reporter. 

Common good 

11. On 1st April 1996 any property which immediately before that day was held by 

an authority as part of the common good shall transfer to and vest in the authority within 

whose area was situated the burgh of whose common good that property (or property which 

has replaced that property) formed part on 15th May 1975. 

Parliamentary Under Secretary of State, 

Scottish Office 

St Andrew’s House 
Edinburgh 

1995 

(a)Section 36(1) was repealed in part by the Local Government (Scotland) Act 1973 (c .69 ,  Schedule 27, paragraph 
185(a) and Schedule 29. 
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SCHEDULE 1 Article 1 

DISAGGREGATING AUTHORITIES 

Central Regional Council 

Grampian Regional Council 

Lothian Regional Council 

Strathclyde Regional Council 

Tayside Regional Council 

Strathkelvin District Council 

Dumbarton District Council 

City of Dundee District Council 

City of Glasgow District Council 

Renfrew District Council 
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SCHEDULE 2 

DRAFT 

Article 2 

DESIGNATION OF AUTHORITIES FOR THE PURPOSE 

OF TRANSFER AND VESTING OF RELEVANT PROPERTY 

Column I Column 2 

Highland Regional Council 

Fife Regional Council 

Borders Regional Council 

Dumfries and Galloway Regional 
C o u n c i 1 

City of Aberdeen District Council 

Banff and Buchan District Council 

Gordon District Council 

Kincardine and Deeside District Council 

Angus District Council 

Argyll and Bute District Council 

Kilmarnock and Loudoun District 
Council 

Cumnock and Doon Valley District 
Council 

Cunninghame District Council 

Kyle and Carrick District Council 

Berwickshire District Council 

Highland Council 

Fife Council 

Scottish Borders Council 

Dumfries and Galloway Council 

Aberdeen City Council 

Aberdeenshire Council 

Aberdeenshire Council 

Aberdeenshire Council 

Angus Council 

Argyll and Bute Council 

East Ayrshire Council 

East Ayrshire Council 

North Ayrshire Council 

South Ayrshire Council 

Scottish Borders Council 
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Column I Column 2 

Ettrick and Lauderdale District Council 

Roxburgh District Council 

Tweeddale District Council 

Clackmannan District Council 

Clydebank District Council 

Annandale and Eskdale District Council 

Nithsdale District Council 

Stewartry District Council 

Wigtown District Council 

Bearsden and Milngavie District Council 

City of Edinburgh District Council 

Falkirk District Council 

Dunfermline District Council 

Kirkcaldy District Council 

North East Fife District Council 

Badenoch and Strathspey District 
Council 

Caithness District Council 

Inverness District Council 

Lochaber District Council 

Nairn District Council 

Scottish Borders Council . 

Scottish Borders Council 

Scottish Borders Council 

Clackmannanshire Council 

Dumbarton and Clydebank Council 

Dumfries and Galloway Council 

Dumfries and Galloway Council 

Dumfries and Galloway Council 

Dumfries and Galloway Council 

East Dunbartonshire Council 

City of Edinburgh Council 

Falkirk Council 

Fife Council 

Fife Council 

Fife Council 

Highland Council 

Highland Council 

Highland Council 

Highland Council 

Highland Council 
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Column 1 Column 2 

Ross and Cromarty District Council 

Skye and Lochalsh District Council 

Sutherland District Council 

Inverclyde District Council 

Cumbernauld and Kilsyth District 
Council 

Motherwell District Council 

Monklands District Council 

Clydesdale District Council 

Hamilton District Council 

East Kilbride District Council 

East Lothian District Council 

Midlothian District Council 

West Lothian District Council 

Moray District Council 

Perth and Kinross District Council 

Eastwood District Council 

Stirling District Council 

Highland Council 

Highland Council 

Highland Council 

Inverclyde Council 

North Lanarkshire Council 

North Lanarkshire Council 

North Lanarkshire Council 

South Lanarkshire Council 

South Lanarkshire Council 

South Lanarkshire Council 

East Lothian Council 

Midlothian Council 

West Lothian Council 

Moray Council 

Perthshire and Kinross Council 

East Renfrewshire Council 

Stirling Council 
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Column 1 Column 2 

The Lothian and Borders Police Board, 
constituted by virtue of the South- 
Eastern Police (Amalgamation) Order 
1975(a) 

Northern Joint Police Committee, 
constituted by virtue of the Northern 
Police (Amalgamation) Order 1975(c) 

Lothian and Borders Fire Board, 
constituted by virtue of the South 
Eastern Combined Fire Area 
Administration Scheme Order 1975(e) 

Highland and Islands Fire Board, 
constituted by virtue of the Northern 
Combined Fire Area Administration 
Scheme Order 1975 (g) 

Lothian and Borders Joint Police Board, 
constituted by the Lothian and Borders 
Combined Police Area Amalgamation 
Scheme Order 1995(b) 

Northern Joint Police Board, constituted 
by the Northern Combined Police Area 
Amalgamation Scheme Order 1995(d) 

Lothian and Borders Fire Board, 
constituted by virtue of the South 
Eastern Combined Fire Services Area 
Administration Scheme Order 1995(f) 

Highland and Islands Fire Board, 
constituted by virtue of the Northern 
Combined Fire Services Area 
Administration Scheme Order 1995 (h) 

(a)S.I. 1979633, amended by S.I. 1989/66 and 1992/576. 

(b)S.I. 1995/ . 
(c)S.I. 1975/632, amended by S.I. 1982/321 and 1990/662. 

(d)S.I. 1995/ . 
(e)S.I. 1975/487, amended by S.I. 1989/67 and 1993/800. 

(0S.I. 1999 . 
(g)S.I. 1979829, amended by S.I. 1982/232, 19831282 and 1990/663. 

(h)S.I. 1999 . 
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THE LOCAL AUTHORITIES (PROPERTY TRANSFER) (SCOTLAND) ORDER 

1995 

COMMENTARY NOTE 

This note proviLa a commentary on the Local Authorities 

(Property Transfer) (Scotland) Order 1995. It should be 

stressed that it does not attempt to provide a definitive 

interpretation of the Order. The note is for guidance only. 

Article 1 - Citation. Commencement and Interpretation 

1. This defines certain terms used in the Order. In particular, ‘property’ is defined as 

including any related rights, liabilities and obligations. The definition of ‘excluded property’ 

has the effect of excluding from the Order property which will be transferring to the new 

water and sewerage authorities; to the Secretary of State as a result of changes to the tnmk 

road network; by virtue of section 16 (property held on trust) or section 17 (educational 

endowments) of the Local Government etc (Scotland) Act 1994 (the 1994 Act) or to the 

Strathclyde Passenger Transport Authority. 

Articles 2-3 - Transfer of Local Authority Prouerty 

2. Article 2 requires that all property covered by the Order (other than that which is held 

as part of the common good and will transfer in accordance with article 11, or, by virtue of 

article 10, will be transferred to the Scottish Children’s’ Reporter Administration, ‘the 

SCRA’, or the Principal Reporter appointed under section 127 of the 1994 Act), which is 

vested immediately before 1 April 1996 in an existing authority which is not disaggregating, 

should transfer to the appropriate successor council. Schedule 2 to the Order lists in column 1 

those existing councils which are not disaggregating and, in column 2, the authority to which 

their property should transfer. In addition, this article and schedule 2 provide for the transfer 

to their successor joint boards of any property which, immediately prior to 1 April 1996, is 

I , 

.- -.-_ . 
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vested in the Lothian and Borders Police Board, the Northern Joint Police Committee, 

Lothian and Borders Fire Board and the Highlands and Islands Fire Board. Articles 3-9 do 

not apply to property transferred by article 2. 

3. Article 3 deals with property which is vested, immediately prior to 1 April 1996, in 

those authorities which will be disaggregating (ie Central Region, Grampian Region, Lothian 

Region, Strathclyde Region, Tayside Region, Strathkelvin District, Dumbarton District, City 

of Dundee District, City of Glasgow District and Renfrew District), with the exception of 

property held wholly for the purposes of police, f ie,  valuation, and children’s reporter 

functions and common good property which is dealt with separately in articles 8-1 1. Property 

to which article 3 applies will transfer to and vest in - 

- such authority or authorities as may be agreed by all the successor councils in an 

area. Where the property, immediately before 1 April 1996, was used at least 

partly for the purposes of a function which will be the responsibility of a joint 

board, the SCRA or the Principal Reporter after 1 April 1996, the joint board in 

question or, as the case may be, the SCRA or Principal Reporter must be one of 

the bodies which gives its agreement; or 

- if there is no agreement and one of the successor authorities applies to the 

Property Commission before 1 April 1996, the authority or authorities 

determined by the Commission. 

4. Any agreements between authorities or detenninations by the Property Commission 

may be subject to terms and conditions. These terms and conditions may relate to, for 

example, user rights (the right of a new authority to continue making use of a building which 

has been transferred to another authority - possibly subject to a lease agreement) or pool 

rights (an undertaking on the part of a recipient authority to share with one or more of the 

successors in the area the value of that property). See articles 6 and 7 and paragraphs 1 1-12 

and 13-16 of this guidance note for more details of user rights and pool rights. 
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5. If heritable and corporeal moveable property is not the subject of an agreement, is not 

referred to the Property Commission, or, if it has been referred to the Commission but no 

determination has been made by 1 April 1996, it will, on that date, transfer to and vest in the 

new authority in which it is located immediately before 1 April 1996. In the case of 

incorporeal moveable property (eg shareholdings) which may not be Yocated" anywhere, the 

successor authority will be the one nominated by the Property Commission. 

6. Where the Property Commission has been asked to give a determination on the 

destination of property but has not done so by 1 April 1996, article 3 provides that it may 

make interim provision for temporary user rights. Thereafter, once the Commission has made 

its decision, the Order provides for it to direct the authority to which the property was 

transferred temporarily by virtue of article 3(4), (see paragraph 5 above), to transfer it to the 

appropriate new authority on such terms and conditions as the Commission may specify. 

7. 

Principal Reporter. 

For the purposes of article 3, a new or successor authority includes the SCRA or the 

Article 4- Procedure as to Reachin? Agreement Relatinc to Transfers 

8. Article 4 requires that each of the existing disaggregating authorities must provide 

their successors with a list of their property by 30 September 1995. Where, immediately 

before 1 April 1996, any property was used wholly or partly for the purposes of a function 

which after 1 April 1996 will be the responsibility of either a joint board, the SCRA or the 

Principal Reporter a list of that property must also be passed by 30 September 1995 to the 

relevant joint board or as the case may be, the SCRA or Principal Reporter. 

Article 5 - Determination bv the ProDerty C ommission 

9. Article 5 sets out the principles which the Property Commission should take into 

account, to the extent that it considers them appropriate, when determining the destination of 

property. These principles are: 
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- heritable property (eg buildings and land) should be transferred to the council 

within whose area the property is situated. Where the property of an existing 

council is not located within the area of that council, it should transfer to the 

successor council which in the view of the Property Commission, taking 

account of patterns of use prior to 1 April 1996, would make the greatest use 

of it; 

- moveable property (including information technology) should transfer to and, 

if the Commission considers it appropriate, be divided between, the authority 

or authorities which will be responsible for the function in the area for which 

that property was used or held immediately before 1 April 1996. Where this 

principle seems to the Commission to be inappropriate (probably because it 

does not identify an individual authority or the Cornmission does not consider 

that it would be appropriate to split the property) the Commission should, in 

deciding on the destination of property, take account of the following: 

- the need to ensure, as far as possible, the continued provision of 

services after 1 April 1996 and the need to act fairly as between 

authorities; 

- the authority which, on the basis of the pattern of use prior to 1 April 

1996, is likely to be the major user after that date; 

- the location of the property immediately before 1 April and the 

authority to which the building in which or the land on which it is 

situated will transfer; 

- the authority or authorities to which the staff who, immediately before 

1 April 1996, used the property are being transferred; 
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- the link, if any, with other property which will be transferring to each 

of the new authorities concerned. 

particularly important for IT equipment. 

This latter point might be 

10. Where the moveable property consists of shares in a company, the Commission, in 

coming to a decision on the destination of shares should take account of the following: 

- where the company's business relates substantially to the exploitation of 

buildings or other heritable property, the shareholdings should be transferred to 

the council or councils in whose area the property is situated; 

- in other cases, the shares should be allocated to successor councils in accordance 

with the area over which the business is conducted. 

Article 6 - User Riphts 

11. Article 6 makes provision for the Property Commission when deciding, either before 

or after 1 April 1996, the authority to which heritable property should be allocated, to require 

the authority to which the property is being transferred to agree to it being used by another 

authority or authorities. The terms of the agreement and the period for which the user rights 

would last would, if they could not be agreed by the authorities concerned, be determined by 

the Property Commission. In deciding whether user rights would be appropriate, the 

Commission is required by the Order to take into account, in particular, the extent to which, 

immediately before 1 April 1996, the property was occupied for the purposes of a function 

which, after the date, will be responsibility of a council or joint board, other than the one to 

which the property is being allocated. 

12. It should be noted that user rights are agreements for the use of property. Thus, they 

might cover the case where one authority uses a building, which has been transferred to 

another authority, to accommodate some of its staff. User rights are not intended to cover the 

situation where one authority wishes to receive a service provided by another authority's 

staff. These "service agreements" are not covered by this Order and will not be within the 
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remit of the Property Commission. Such agreements for the provision of local authority 

services will be a matter for authorities themselves to agree. 

Article 7 - RirJht to Share in Proceeds of DisDosal 

13. 

ascertaining whether it is appropriate to attach pool rights to any heritable property. 

This article 4 deals with the criteria which the Property Commission should heed in 

14. The concept of pool rights is designed to allow those authorities in a disaggregating 

area to gain benefit fiom the value of a property which, while it is not being transferred to 

them, they are nonetheless considered to have an interest in. If a property is designated as 

pool, the authorities deemed to have an interest in it will receive a proportion of the capital 

receipt realised from its disposal (minus any appropriate costs arising fiom the process of 

disposing of it). That disposal might be to one of the other interested authorities or to a third 

party. Alternatively it would be open to the authority to whom the property is transferred to 

retain ownership, subject to an agreement with those other authorities with a pool right, to 

pay to those authorities an appropriate share of the property’s capital value. Disposals would 

be expected to follow the normal rules applying to local authority land disposals. 

15. As mentioned in paragraph 4 above, it is open to the new authorities in an area to 

agree to designate certain property as pool and to agree on the terms for its disposal and 

apportionment of receipts. Where one or more authorities in an area consider that a heritable 

property should be designated as pool but no agreement can be reached with all of the 

relevant successors, the Property Commission can be requested to make the transfer of the 

property subject to a condition on pool rights. The Property Commission cannot become 

involved unless it receives such a request fiom one or more successor council or joint board 

and, as with all other referrals to the Property Commission, the request is made before 1 April 

1996. 

16. If so requested, the Property Commission can make the transfer of the property 

conditional on the authority to which it is being transferred disposing of it within a given 

period and on such terms and conditions as the Commission may specify, with the proceeds 
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from the disposal being apportioned amongst the appropriate successors. In determining 

whether to take such action, the Property Commission is required to take into account that, in 

general, a property should be considered pool only if, prior to 1 April 1996, it was in direct 

operational use serving an area covering more than one successor authority, and it had staff 

accommodated in it and operating out of it which, on 1 April 1996, were transferred to more 

than one successor authority. Thus, where there are no staff or where the staff transferred to 

one successor authority, the property should not generally be considered to be pool. 

Article 8 - Property of Police and Fire Authorities 

17. Article 8 provides for all property which is vested, prior to 1 April 1996, in Central 

Region, Grampian Region, Lothian Region, Strathclyde Region or Tayside Region, wholly 

for the purposes of their functions as police or fire authorities, to transfer to and vest in the 

appropriate new police or fire joint board. Property which is used partly for the purposes of 

police or fire functions come within the scope of articles3-7 ie it can be transferred by 

agreement or in accordance with a Property Commission determination or direction. 

Article 9 - Valuation Authorities 

18. Article 9 provides for all property which is vested, prior to 1 April 1996, in Central 

Region, Grampian Region, Lothian Region, Tayside Region, or either of the joint committees 

established under the Valuation (Combination of Councils) (Scotland) (No 2) Order 1974, 

wholly for the purposes of their functions as valuation authorities, to transfer to and vest in 

the appropriate joint valuation authority for each area. Property which is vested in these 

bodies and used partly for the purposes of their valuation functions, together with all property 

vested in Strathclyde Region prior to 1 April 1996 for the purposes of its valuation functions, 

come within the scope of articles 3-7. 

Article 10 - Scottish Children's Reporter Administration 

19. Article 10 provides for all property of reporters appointed under section 36(1) of the 

Social Work (Scotland) Act 1968 to transfer to the Principal Reporter. All property vested in 
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Regional and Islands councils prior to 1 April 1996, wholly for the purposes of their functions 

under section 34(3) of the 1968 Act, or for the purposes of providing accommodation and 

facilities for reporters and their support staff, should be transferred to and vest in the SCRA. 

Any property which is vested in a disaggregating council and is used partly for the foregoing 

purposes comes within the scope of articles 3-7. 

Article 11 - Common Good 

20. Article 11 provides that on 1 April 1996 any property which was held by an existing 

authority as part of the common good should transfer to and vest in the new authority within 

whose area was situated the Burgh of whose common good that property (or any property 

which has replaced the original property) was part on 15 May 1975. 
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AGENDA ETEM No. ~ ~ c c .  7 2  

NORTH LANARKSHIRE COUNCIL 

Telephone: 0 1 698 266 1 66, Fax: 275 1 25 
Extension: 221 7 
Contact: Mr Cook 
Your Ref: 
My Ref: SCVKEL (AY) 
Date: 14 August, 1995 

Mrs Rosemary Polland 
Local Government Division 
New St Andrew's House 
EDINBURGH 
EH1 3TG 

Dear Mrs Polland, 

Stanley C. Cook 
Director of Planning and Development 

PO Box 14, Civic Centre 
Motherwell, ML1 1 TW 

DRAFT PROPERTY TRANSFER ORDER 
THE LOCAL AUTHORITIES (PROPERlY TRANSFER) (SCOTLAND) ORDER 1995 

I refer to the draft Local Authorities (Property Transfer) (Scotland) Order 1995, together with 
commentary notes. 

In general, I think the document is extremely helpful and should ensure a smooth transfer of property 
between authorities. 

My only concerns are in the following areas which can perhaps be dealt with by clarification. They 
are:- 

1. User Rights - Do user rights automatically give pool rights in the property after 1 st 
April, 1996? 

2. Pool Rights - The definition of pool rights could be clarified. Do pool rights in a 
property exist indefinitely or is  there a restricted period in which they 
would operate? 

is the view of this Council that where the new authority has pool 
rights in a building, these should continue until that building is 
disposed of, irrespective of when that is. The major part of this 

blem could be resolved if, when the authority's staff move out of 
at building, the authority in whom the property vests in 1996 pays 
e occupancy authority a sum equivalent to their share of the 
pital value of the building. It is likely such changes would be likely 
occur in the shorter term but there should be protection for the 

-occupier's interest for the period during which they occupy the 

- 

property. 

If the above were not the case, the scenario could arise where an 
occupancy authority moves out of a building and the holding 
authority moves into it as an operational building. If no payment is 
made then the occupancy authority will have lost out in capital 
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3. Empty Property - 

funding to replace the office space previously occupied in the 
exist i n g bu i I di ng . 

User and pool rights appear to the based on occupancy by staff 
transferring to the new authority prior to the 1st of April 1996. Is it 
then the case that, where a building owned by a disaggregating 
authority and used as a sub-regional headquarters covering a variety 
of functions which are the responsibility of the more than one unitary 
authority is partially unoccupied, this vacant space is then transferred 
in its entirety to the authority in which the property is located? 

This Council's view is  that a proportion of this vacant space should 
be available to the unitary authorities on an equitable basis. 

4. Investment Property - The property transfer order concentrates mainly on operational 
buildings and defines assets by virtue of use and occupancy prior to 
1 st April 1996. 

There are other assets such as shopping centres which produce 
revenue and the authority's capital interest in which could be 
substantial. Would these assets transfer in their entirety to the 
authority in which they stand or will the new authorities to whom part 
of the disaggregating authorities area is transferred, be entitled to a 
share in this interest? 

5.  Service Agreements - If a service, previously provided by the disaggregating authority from 
a base within the unitary authority area, uses almost exclusively an 
asset outwith that unitary authority area, would that asset transfer to 
that authority, or would this be the type of situation in which a 
service agreement is anticipated? 

I appreciate that this response is in the form of questions to which of course no response is expected in 
the short term. The questions illustrate practical issues raised by the draft order which will hopefully be 
addressed in the final document. 

I trust these comments are of some assistance. 

Yours sincerely, 

LANNING AND DEVELOPMENT 
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