
e 

m 

AGENDA ITEM No. ..&!k- 

DRAFT 

TEMPORARY 
EMPLOYMENT 

P 
0 
L 
I 
C 
Y 

37 

North Lanarkshire Council 
Personnel Services 
Administration Department 
October 1998 



38 

CONTENTS 

1. Temporary Employment 

2. 

3. Rights of Temporary Employees 

4. Other Statutory Rights 

5. 

6. 

7. Types of temporary Contracts 

G e n d  Principle for Temporary Employment 

Job Offers and T e r n  of Employment 

Written Statements of Terms of Temporary Employment 

Rc\ised: October 1998 



39 

1. Temporary Employment 

1.1 The need for temporary staff will arise for a number of reasons. For example:- 

1.2 

(a) to replace permanent employees who are temporarily absent for such reasons as 
training, holidays, maternity leave or sickness; 

@) to provide flexibility or response to fluctuating workloads; 

(c) to provide assistance at certain times of the year, (e.g. in Summer in ground 
maintenance, in term times in Schools, etc.), or 

(d) to cover vacancies when there is an impending reorganisation or relocation of the 
workplace. 

The principle is not to let long sewing temporarily engaged employees drift along in the 
employment so that the original reason for the temporary employment becomes largely 
irrelevant. In principle, evidence that a contract was offered and accepted as temporary 
should be convincing proof that the employment is temporary, but the strength of this 
evidence can diminish with the passage of time, particularly if the employment continues for 
longer than originally anticipated, perhaps for several years. Industrial Tribunals have been 
encouraged to be alert to permanent jobs being dressed up as temporary, merely to make i t  
easier to hire and fire employees. 

2. General Principle for Temporary Employment 

The general principle is that individuals accepting temporary employment do so knoiving that i t  is 
likely to come to an end on the expiry date, or on an event, or on fulfilment of a purpose. 

3. Rights of Temporan  Employees 

3.1 The law does not distinguish behveen temporary and permanent employees in terms of 
employees’ rights. However, temporary employees have a right to be informed of ho\v long 
their employment may last. I t  is good practice to make this clear at the time of offering the 
job and the information should be confirmed in the written statement of particulars of 
employment. 

3.2 The rights of temporary employees, which are dependent on a qualifying period of WO years 
continuous employment, are the same as for employees engaged on ‘permanent’ contracts, 
(e.g. of unspecified duration to pensionable age), and are:- 

(a) not to be unfairly dismissed and to complain to an Industrial Tribunal if claiming that 
unfair dismissal has occurred, and 

(b) entitlement to a written statement of reasons for dismissal; 

The rights of temporary employees, which are dependent on a qualifying period of two years 
continuous reckonable service (as defined in the Redundancy Payment (Local Government) 
(IModification) Order I983 and subsequent Amendments Orders, are:- 

(c) entitlement to a redundancy payment if dismissed for redundancy, and 

(d) entitlement to reasonable paid time-off to look for other work during the period of 
notice, if given notice, of dismissal for redundancy and to be awarded two-fifis of a 
week’s pay if the employer unreasonably refuses to allow this. 
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The rights of temporary employees, which are dependant on a qualifying period of one year’s 
reckonable service, are the same as for employees on permanent contracts and arc:- 

(e) entitlement to exercise a right to rem to work up to 29 week’s after childbirth if 
having completed the one year’s reckonable service at the 1 Ith week before the 
expected week of childbirth and if having complied with other requirements to establish 
and exercise that right of return. 

4. Other Statutory Rights 

Employment rights which temporary employees share with permanent employees and which are not 
dependent upon qualifLing senice include:- 

(a) entitlement to a witten statement of terms of employment not later than two months 
from the beginning of the employment; 

(b) entitlement to time-off for public duties; 

(c) right to itemised pay statements; 

(d) right not to have unauthorised deductions made from wages earned; 

(e) for pregnant employees and those giving birth to a child. entitlement to a 14 tveek (the 
council enhances this to an 1 S week) maternity leave period and, before or at the end of 
it, to return to ivork with the employer on the same temu and conditions as before; 

( f )  for pregnant employees who have completed 26 weeks continuous employment up to 
and including the 15th week before the expected tveek of childbirth, statutory maternib 
pay subject to the employee having received avenge earnings or at least the lower 
earnings limit during the las t  8 weeks up to and including the 15th tveek; 

(9) entitlement to be suspended on full pay if, after notifLing the employer in uriting that 
she is pregnant, a risk to the health and safety of the employee exists and the employer 
has not removed the risk or altered her working conditions or offered her suitable 
alternative employment where the risk no longer remains, and provided that the 
employee has not reasonably refused the offer of alternative employment, if made; 

(I) Statutory Sick Pay - but u t  if the employee has 

(i) done no work under the contract, or 

(ii) is employed under a fixed-term contract for three calendar months or less and has 
not been employed by the employer for longer than 13 weeks, 

provided that in either of these circumstances, the employee was not previously 
employed by the same employer during the 8 weeks preceding the first day of 
incapacity for work; 

(i) time-off for anti-natal care; 

6) one week’s paid notice on completion of one month’s continuous service, (plus an extra 
week if the employee completes WO years continuous employment with the employer 
and one additional week for each completed year thereafter, up to a ma..imum of 12). 

(k) entitlement to be, or not to be, a trade union member, 
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protection against unfair dismissal because of membership or non-membership of an 
independent bade union; 

protection against unlawful discrimination on grounds of sex, race, marital status or 
disability; 

entitlement to the protection of the Council’s health and safety at work obligations; 

entitlement to a guaranteed payment if laid off not earlier than one month after 
beginning the employment with the employer, and 

to be given suspension pay if suspended on statutory medical grounds after having 
completed one months continuous sen-ice with the employer. 

5. Job Offers and Terms of Employment 

5.1 

5.2 

5.3 

When offering a temporary job to an applicant, there must be no room left for 
misunderstanding about what is being offered. Disputes arising from subsequent claims by 
employees that they had been appointed to permanent posts can be avoided through clear 
evidence that the original offers and their acceptance were for temporary appointments. This 
also applies to renewals and extensions. 

\P?lere a Department’s intention is merely to make a temponry appointment. i t  is important to 
avoid giving the prospective employee the impression that the offer is tantamount to some 
kind of probationary service. At each stage of the appointment process, thc temponry nature 
of the job should be made clear. I t  should be stated in the advert, in the interview letter, 
verbal offer, etc. 

Under Section 1 (4g) of the Employment Rights Act 1996, ‘u-here the employment is not 
intended to be permanent’, the principal statement must advise of ‘the period for which it is 
expected to continue, or if it is for a fixed-tern the date when i t  is to end’. The espected 
duration of the temporary contract must be expressed in the \ t i t ten statement of particulars 
given to the employee. This does not mean that all tempomy engagements must include an 
identifiable date when the contract will expire but it must, at the very least, indicate the 
estimated duration of the temporary employment or the event which will bring the 
employment to an end. 

6. U’ritten Statements or Terms of Temporan  Employment 

6.1 

6.2 

6.3 

The offer of employment and principal statement should explain that the offer is for a 
temporary appointment and, in the interests of clarity and of fairness to the individual, it 
should say why. 

A temporary employee will be entitled, in law, to a written statement not later than two 
months after taking up the employment. An employee, whose appointment is expected to last 
for less than one month, or lasts for less than one month, is not, in law, entitled to a written 
statement. However, for the removal of possible ambiguity about employment terms, the 
Council undertakes, as a matter of course, to issue ivntten statements to all appointees. 

The information to be included in written statements for temporary employees comes under 
the same headings as for employees in ‘permanent’ employment, but with the additional 
requirement that the statement must specify the period for which the employment is expected 
to continue. 
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7. Types of Temporary Contracts 

7.1 There are three main types of temporary contracts:- 

(a) Unqualified or open ended contracts which w i l l  end at some unspecified future date; 

(b) Fixed term contracts where the employment has a fixed end date, and 

(c) Specific tasWfuture event contracts which will end on the completion of a specific task 
or the happening or non-happening of a future event. 

7.2 Unqualified Temporary Contracts 

Definition 

These contracts will not expire either on a specific date (see fixed tern contracts below), or on 
the completion of a specific task or event (see specific tasldfuture event contncts below). 
Rather they are more open ended with the expiry being linked to something less definitive 
than the other two categories. 

Nevertheless, the written statement must indicate the length of the cmployment. although this 
should not be in the form of setting an end date which would then make the contract into one 
for a fixed term. As uith fised term contracts, the indication should not be in the form of a 
commitment to employ for a certain minimum period, as this will hamper flexibility. I t  is 
important to give the employee the appropriate period of notice at the end of the contract. 

W i l e  not stating the actual date on which the contract will end. such unqualified t e n t p o q  
contracts should prokide an indication of the duration, for example:- 

“This post is temporary to cover the increase in workload over the Summer period. The 
employnent is likely to last until the early part of September. 

On its expiry, you nil1 not be entitled to any extension or rene\val or to any alternative 
employment within the Council”. 

These temporary contracts may be used where:- 

(a) There is uncertainty about how long a peak in workload will last, but an appreciation 
that workload ui l l  fall. 

(b) There is uncertainty about the likely duration of a ‘permanent employee’s’ absence or 
whether they will return. 

Notice 

Unlike a specific tasWfuture event contract, the employer will need to dismiss in order to 
bring the contract to an end, and unlike the expiry of a fixed term contract, notice \vi11 be 
needed for the termination. 

This notice entitlement must be clearly outlined in the mitten statement. 

Employment Continuing Longer Than Initially Anticipated 

There is no statutory provision which changes an unqualified temporary contract into a 
permanent one if it extends beyond a certain period. However, as the employee accrues 
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employment protection rights in the same m y  as employees on indefinite contracts, there 
may be the feeling of additional security after hvo years. 

Nevertheless, the employment still remains temporary and the employee could still be 
dismissed when the need for him or her ceases. 

Ending an  Unqualified Temporary Contract 

Unlike specific task/future event contracts, the employer will need to dismiss the employee in 
order to bring the contract to an end and unlike the expiry of a fixed term contract, notice will 
be needed for the termination. The reason for the termination of the-temporary contract may 
fall within the statutory definition of redundancy. , 

Other reasons for ending it, for example where the temporary contract, created to cover a 
period of sickness absence, is terminated by the return to work of the postholder. would be 
‘some other substantial reason’. 

Employee Rights on the Termination of Unqualified Temporan  Contract 

The employer needs to dismiss to bring the contract to an end, providing appropriate notice. 
Consequently, the employee \rill be unable to claim unfair dismissal rights and a redundancy 
payment, where appropriate in terms of sen-ice. 

- Note 

This form of temporary contract cannot include valid waiver clauses of unfair disriiissal 
complaint and redundancy payment eligibility, unlike fixed temi contracts. 

7.3 Fixed Term Contracts 

(a) Definition 

This type of temporary contract is characteristic in that i t  has a defined end date. This 
can be either by specifying a date, or by referring to an occurrence which itself, has a 
specified date, for example, Good Friday 1999. 

A fixed term contract must be for a mavimum defined period and cannot be expressed 
as a minimum period with provision for future extensions (although an esisting fised 
term contract can be extended or renewed at any stage of its existence). 

Unlike an unqualified temporary contract, a fixed term contract does not need notice in 
order to terminate it. Both the employee and the Council have agreed at the outset, that 
the contract will end on the date specified. In effect, that agreement has given the 
notice needed to end the contract. 

(b) Notice 

A fixed term contract must necessarily contain a final date known in advance, making it 
unnecessary to give notice of termination of the contract when the period is due to 
expire. The period of the whole contract is, in effect, a notice period. 

However, a fixed term contract can include a provision for termination in exactly the 
same way as a permanent contract. This will relate to the ending of the contract before 
the set expiry date. The existence of a notice provision does not stop the contract being 
for a fixed term. 
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Employment Continuing After a Fixed Term Contract Expires 

Where a fixed-term contract expires but the employment continues without any action 
by the employer to offer a renewal, extension or new contract to the employee, the 
effect is likely to be that the employee is then employed under a normal open-ended 
contract of employment. Provided there is no break in the continuity of employment 
between the expiry of the fixed-term contract and the employment which follows it, the 
period of employment under the fixed-term contract will count as continuous with the 
succeeding period of employment. 

Termination of Fixed Term Contracts 

Notice need not be given to an employee if his or her employment ends on the expiry of 
the fixed term contract. However, even though formal notice is not needed, it is fair to 
let the person know a reasonable time in advance that the contract \vi11 not be renewed 
or extended. 

The inclusion of a provision for notice from either side during the currency of a fised- 
term contract does not reduce its status as a fixed-term contract. The Council may, 
therefore, include a provision for the termination of the contract by giving the employee 
appropriate notice. IVithout such a notice provision, termination of the contract before 
the expiry of its fixed-term, could lead to a claim for damages for breach of contmt, 
representing a sum up to the amount which would have been eamed during the 
unespired part of the contract. IVith a notice provision included and the co1itT;Ict 
terminated in accordance with it, the conhc t  will, in these circumstances, be ended 
without breach. 

Employee Rights on Expiry of Fixed Term Contracts 

The expiry of a fixed term conhct  tvithout it being renewed is a dismissal and. 
consequently, the employee may qualify for statutory unfair dismissal and redundancy 
payment rights provided the employee has not agreed to \vaiver clauses which esclude 
their right to claim of unfair dismissal andor a redundancy payment. 

Waiver Clauses 

The law allows for the following rights to be contracted out of fixed-term conmcts, but 
not from other types of contracts. The conditions which must be met before the 
changes are valid are :- 

(i) In the case of a fixed term contract for one year or more, a witten agreement 
between the organisation and the employee at any time before the expiry of the 
term of the contract that any unfair dismissal claim which might otherwise arise 
out of the expiry of the tern will be excluded, or 

(ii) In the case of a fixed term contract for two years or more, a written agreement by 
the parties before the expiry of the term of the contract that entitlement to a 
redundancy payment on the expiry of the term without it’s renewal or extension 
will be excluded. 

(iii) Where there is at least one fixed-term contract, in a series of renewed or extended 
contracts, of at least one year (for unfair dismissal) or 2 years (for redundancy) 
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then if the contract is renewed or extended for a period of less than one or hvo 
years, the waiver clauses will remain valid. 

If, however, the contract is entirely a new one on different t e r n  and/ or for a 
different job it will have to be for at least a year (unfair dismissal) or two years 
(redundancy) for the waiver clauses to be valid. 

7.4 Specific TasWuture Event Contracts 

D eti n i ti on 

This type of contract contrasts with other forms of temporary contract of employment in 
that it is specifically focused on the performance of one specific task or one event and 
ends when that task is completed or the event takes place. 

The essential difference between a specific purpose contract and fixed term or 
unqualified tempomy contracts is that the termination of specific tasklfuture event 
contracts, on fulfilment of the purpose for which it was entered into, does not come 
within the statutory definition of dismissal. No act of dismissal needs to occur to end 
the contract, rather the contract will be discharged by performance. 

Such contracts must be clearly offered and accepted on the basis that they are for a 
specific purpose or dependant upon a future event. The formulation of a job offer of 
this type and the reasons for it, must be genuine. A contnct cannot be called a specific 
tasldfuture event contract merely to deny the postholder entitlement to employment 
rights. 

Examples of genuine specific task’future event contracts are sailors who are employed 
for the duration of a voyage and it is completely uncertain ho\v long that voyage will 
last. The sailor’s engagement comes to an end on the completion of the voyage. 
Similarly, the contract of an individual who is employed to cut dou-n trees is discharged 
by performance when all the trees are cut down. In neither of those instances is there a 
contract for a fixed t e r n  A contract which is terminable on a completely uncertain 
event, such as the life of a sovereign, or cessation of external funding, is not 
employment for a fixed term. 

Is should be noted, however, that if the date of the future event, for esample the non- 
renewal of a grant, is ascertainable from the outset, the courts will interpret the contract 
as being, in reality, a fixed term contract. 

The Employment Rights Act 1996 requires employers to indicate the likely duration of 
a temporary contract. Although, in specific taskdhture events contacts i t  may not be 
possible to give more than a very general indication (if the duration is not known) as 
much information as possible about the envisaged timescales and the reason for the 
temporary contract should be given. 

Notice 

The contract will come to an end on completion of the task or happening or non- 
happening of an event. Neither the employer nor the employee ends the contract, 
therefore, no notice is required and no dismissal takes place. However, the inclusion or 
provision of notice from either the employee or the Council during the duration of the 
contract does not, in itself, change the status of the contract. 
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However, if the employer, prior to fulfilment of the task or happening or non-happening 
of the event terminates the contract, the employee will have been dismissed and would 
be entitled to notice. In such circumstances, the employee clearly wi l l  have the right to 
make a claim for unfair dismissal and a redundancy payment, as appropriate. 

Employment Continuing Beyond the End of the Specific T a s W u t u r e  Event 

If the employee continues to work beyond the completion of *e task or the happening 
or non-happening of a future event, for instance by being allocated into some other 
work, a new employment relationship nil1 have been established. If this new 
employment is not of the specific tasWfuture event type, a dismissal may be needed in 
order to end it. For esample, where the Council, on cessation of the funding is still 
involved in negotiations with the provider of funding for a project to try to keep the 
work going. If the employment contracts are specifically linked to the continuation of 
funding, the cessation of funding must end the employment, even if it is subsequently 
restored at the conclusion of negotiations. 

0 Termination of a Specific T a s W u t u r e  Event Contract 

The key point to consider is \vhether the contract is, or ivill be, discharged by 
performance. For this to occur, it must have been entered into for a defined specific 
purpose or task, or be subject to the happening of, or non-happening of. a future cvcnt 
and agreed to by the Council and the individual. Then. when the purposc has been 
fulfilled, the Council should do no more than to confirm this to the employee and 
indicate that the emploqment has ended or is ending as a consequence. For esantple, if 
an external agency is funding the work of an employee and the employee's continued 
employment is espressed as dependent on that funding, the external event bringing the 
contract to an end without a dismissal, would be the cessation of the funding. If 
however, the funding of the employees job is provided by the Council and the Council 
decides that the funding should cease with the result that the employees employment 
ends, this is likely to be a 'normal' dismissal which may entitle the employee to a 
redundancy payment an to claim unfair dismissal. 

Employee Rights on Completion of Contracts for Specific TasksIFuture Events 0 
The essential distinction behveen a specific tasWfuture event contract and unqualified 
temporary or fixed term contracts is that the termination of specific tasWfuture e\.ent 
contracts on fulfilment or the task or happening or non-happening of an event, does not 
come within the statutory definition of dismissal. Therefore, individuals at the end of 
these contracts have no right of complaint of unfair dismissal, no entitlement to a 
witten statement of the reason for dismissal and no redundancy payment rights exist. 

Tribunals have, as a result, looked very carefully at cases where the employer has 
argued that the contract was discharged by performance and will need clear evidence of 
the nature of the contract to make sure that the employer was not simply arguing the 
case in order to deprive employees of the right of complaint of unfair dismissal or of a 
redundancy payment. 
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