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1. The Employment Relations Act received Royal Assent in July 1999. Its provisions will be 
brought into effect progressively over the next year or so by various commencement orders. 
Set out below are the facts with regard to parental leave. This is followed by issues to consider 
when developing a scheme locally. These are based on discussions with councils prior to a 
response being provided to the public consultation document which outlined the Government’s 
proposals on parental and maternity leave and also findings from questionnaires issued to 
Councils. Individual councils will of course be free to develop their own schemes with regard 
to local circumstances. 

2. The new right to parental leave will apply to employees who have completed one year’s service 
with their employer. It will allow parents with children born or adopted after 15* December 
1999 to take parental leave to care for that child. The right will apply to mothers and fathers and 
to a person who has obtained formal parental responsibility for a child under the Children 
(Scotland) Act 1995. Parents will be able to start taking parental leave when the child is born . - - 
or placed for adoption or as soon as they have completed one year’s service with their 

--- - :* . 
&“? 

employer, whichever is later. 
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3. Key Elements of Parental Leave 

13 week’s unpaid parental leave for each child; 
the employee’s rights to take the leave up until the child’s fifth birthday or until the five years * 

parents of disabled children will be able to use their leave up Gtil the child’s 18* birthday; 
the employee will remain employed while on parental leave; some terms such as contractual 
notice and redundancy terms will still apply; 
at the end of parental leave an employee is guaranteed the right to retum to the same job as 
before, or, if that is not practicable, a similar job which has the same or better status, terms and 
conditions as the previous job; where the leave taken is for a period of 4 weeks or less, the 
employee will be entitled to go back to the same job. 
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have elapsed following placement in the case of adoption; 
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Wherever possible employers and employees should make their own agreements about 
how parental leave will work. They may choose to do so through individual, workforce or 
collective agreements. 

Agreements can improve upon the key elements set out above but they cannot offer less. For 
example, employees must be able to take the equivalent of 13 weeks' leave from work whether 
individual schemes allow this to be taken in days, weeks, one long block or a mixture of all of 
these. Agreements can also cover matters such as how much notice of parental leave must be 
given, arrangements for postponing the leave for business reasons, and how leave should be 
taken. Where there is no agreement on the operation of parental leave, the Fallback 
Scheme set out in the Regulations will apply. 

The Fallback Scheme 

The Fallback Scheme in the Regulations provides for employees to take parental leave:- 
0 In blocks or multiples of one week. If the leave is to care for a disabled child the leave may 

be taken in single days. 
M e r  giving 21 days notice. 

0 Up to a maximum of four weeks leave in a year. 
Subject to-postponement by the employer for up to 6 months where it is considered that 
business would be unduly disrupted if the employee took leave at the time chosen. Leave 
cannot be postponed when the employee gives notice to take it immediately after the birth 
or adoption of a child. 

Parents of disabled children will have the flexibility to take leave a day at a time or longer if 
they wish. A disabled child is a child for whom disability living allowance is awarded. 

Employers are not required to keep statutory records of parental leave taken, (although it would 
seem sensible to do so). When an employee changes jobs, employers will be free to make 
enquiries of a previous employer or seek a declaration from the employee about how much 
parental leave has been taken. 

Employees will have the right to go to an employment tribunal if the employer prevents or 
attempts to prevent them fiom taking parental leave. Employees may also go to an employment 
tribunal if the employer subjects the employee to any detrimental action because heishe is 
taking or seeking to take parental leave. 

9. Issues to consider when develoDing: a Darental leave scheme 

a) How much service should the employee have? 

Employees who want to take parental leave must have worked for their employer continually for 
one year by the time they want to take leave. Employees who have changed jobs from one 
Council, or other associated employer covered by the Redundancy Modification Order, and who 
have one years continuous service will be entitled to parental leave. 

Councils should consider whether to waive the one year qualifying period, or whether a lower 
qualifying period may be appropriate. 



b) Should parental leave be in addition to existing family friendly policies such as paternity 
leave? - 

Where there are existing family friendly policies, it may be that the parental leave provisions 
can be offset against these. For example where a council already has a policy providing for a 
week’s paid paternity leave and the employee requests 4 weeks parental leave, the entitlement 
would be 1 week’s paid leave, 3 weeks unpaid leave. Mothers however must not have parental 
leave off-set against maternity leave entitlements and may take parental leave immediately after a 
period of maternity leave, providing that any necessary notice/qualifying requirements are met. 

Councils should consider whether they wish the parental leave provisions to be in addition to 
existing W y  friendly polices or offset against them. 

c) How can the leave be taken? 

The Fallback Scheme stipulates that the leave should be taken in blocks of one week up to 4 
weeks in a year. Any part week taken would be counted as a full week. However the one- week 
blocks seem to be somewhat inflexible and contrary to the spirit of providing parental leave. 
Smaller amounts of leave should be given consideration particularly if the age limit is extended 
upwards locally to allow for parental leave when a child is of school age. Any stipulations as to 
the amount of leave that may be taken should be pro-rated for part-timers. Employees who have 
working patterns, which vary, will have to have an average working week calculated. The 
employee is entitled to separate amounts of parental leave for each child within the specified age 
group. 
Any reduction of earnings resulting from taking parental leave should be calculated in the same 
way as for any other period of unpaid special leave (i.e. the calculation of a day’s pay should be 
determined in the same way). 

d) Issues related to the age limit and implementation date. 

The views taken of Scottish councils at the time of the consultation document regarding the 
proposal to limit parental leave to parents with children up to the age of 5 was that this was too 
restrictive. If the intention were to support the child in the formative years then an age limit of 6 
years would be more appropriate as this would allow for parental support in the fust year of 
primary school. 

Councils may wish to consider introducing an entitlement to parental leave for all children under 
a particular qualifying age (i.e. 5 or 6) rather than only for those up to a particular age born after 
15th December 1999. This of course could have significant resource implications, as many more 
employees would become eligible. 

It may be worth noting that the Government’s plan to phase in parental leave in this way may be 
considered in breach of the Parental leave Directive. The Irish Government has also phased in 
parental leave (i.e. introduced it only to children born after June 1996) and as a result it has been 
threatened with infringement proceedings by the European Commission. 
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e) How much notice is required? 

It would seem reasonable to treat the notice period for parental leave in the same way as for 
maternity leave i.e. 3 weeks. It may be that if longer periods than 4 weeks are considered then 
longer notice periods will also be necessary. 

f )  How should the employer respond to notice? 

The employer should respond to the request for leave in as short a timescale as possible. The 
model scheme states that the response should be received within a time limit equal to the amount 
of leave requested. The employer may postpone the leave for up to 6 months for business 
reasons, except at the time of the birth or adoption of a child. If the leave were postponed until 
the child is older than the qualifying age, the leave would still be allowed. If an employer 
postpones leave unreasonably the employee can take that employer to an employment tribunal 
(see 8 above). 

g) What record keeping is required? 

No record keeping is required by law but parental leave will be very difficult to manage if 
records are not kept and available to future employers (or from previous employers). 

h) Can employers ask for evidence to support a request for parental leave? 

Yes. It would be reasonable to ask to see proof of a child’s age once. It would be unreasonable 
to ask for proof each time leave is requested. 

What happens if an employee tries to claim leave dishonestly? 

The purpose of parental leave is to care for a child. This means looking after the welfare of a 
child and can include making arrangements for the good of a child. If the employee uses the 
leave for some other purpose then he or she would be acting dishonestly and the normal 
disciplinary provisions would apply. 

j) What is the employment status of the employee when off on parental leave? 

The employment status of the employee taking parental leave is the same as those employees on 
additional (extended) maternity leave 

There is no statutory right to pay whilst on parental leave. 

The employment contract continues whilst the employee is on parental leave unless it is 
terminated by either the employer or employee. (The normal notice periods from either party will 
continue to apply.) An employee continues to benefit from their statutory employment rights 
during parental leave. 

The continuation of other contractual terms and conditions will not be affected by breaks for 
parental leave. However occupational pension rights that have accrued prior to going on unpaid 
parental leave will be frozen until the employee r e m m  to work. 
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Continuous service will not be broken by periods of parental leave. A period of parental leave 
counts towards a period of continuous employment for the purposes of statutory employment 
rights, including determining the length of service for calculating a redundancy payment. 

k) Does the employee have the right to return to the same job? 

An employee who takes parental leave for a period of four weeks or less, other than immediately 
after taking maternity leave, is entitled to r e m  to the same job. If the leave is for more than 4 
weeks there is an entitlement to r e m  to the same job, or if not reasonably practicable, to 
another job which is both suitable and appropriate. 

Further advice regarding Carer’s leave and changes to the maternity provisions arising from 
the Employment Relations Act will issued in due course. 

To: Chief Executives and Directors of Personnel 




