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To: PERSONNEL SERVICES COMMITTEE 

From: HEAD OF PERSONNEL SERVICES 

AGENDA ITEM No. 8 ...l...,.. 

Subject:HSC CONSULTATIVE DOCUMENT - 
PROPOSALS FOR AMENDMENTS TO 
THE CONTROL OF ASBESTOS AT 
WORK REGULATIONS 1987: A NEW 
APPROVED CODE OF PRACTICE: 
AND A MINOR AMENDMENT TO 

NORTH LANARKSHIRE COUNCIL 

REPORT 

Date: 2 1 September 2000 THE HEALTH AND SAFETY 
(ENFORCING AUTHORITY) Ref IW/IY/JAW 

I I I REGULATIONS 1998. 

1. 

1.1 

2. 

2.1 

2.2 

Introduction 

The Government and the Health and Safety Commission have issued the above consultative 
document which outlines the action they propose to take to stop people being exposed to 
asbestos by work activities. These proposals could have significant implications for some 
Council departments and a short life working group was therefore set up, involving the 
Principal Health and Safety Officer and representatives from the relevant departments, to 
prepare the attached response. 

Report 

The draft regulations and associated Approved Code of Practice (ACoP), are being introduced 
to require employers to: 

1. Take steps to determine the location of materials likely to contain asbestos; 

2. Presume that materials contain asbestos unless there is a reason to suppose they do not; 

3.  Make a written record of the location of asbestos and presumed asbestos material, and 
keep it up to date; 

4. Keep a check on the condition of asbestos and presumed asbestos materials; 

5 .  Assess the risk of exposure from asbestos and presumed asbestos materials and record the 
action necessary to ensure that: 

a) any material known or presumed to contain asbestos which may create a risk of 
exposure because of its state and location is repaired or if necessary removed; 

b) any material known or presumed to contain asbestos is maintained in a good state of 
repair; 

c) information about the location and condition of material known or presumed to 
contain asbestos is given to anyone likely to disturb it. 

The main conclusions of the working group were that the Council was already working 
towards compliance with the new regulations, that some clarity was required on the duties of 
employers and that some of the ACoP requirements were too onerous and required some 
qualification. 
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3. Recommendations 

3.1 The Committee is asked 

a) 

b) 

to agree the Council's response in terms as set out in the attached pro-forma, and 

to otherwise note the content of the report. 

Head of Personnel Services 
Enc. 
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Responses 

First, please tel 

Name: 

Address: 

us about yourself: 

North Lanarkshire Council 

PO Box 14 
Civic Centre 
Motherwell 
MLl 1TW 

If you work in a business, please indicate what sort, below: 

Retail 

Manufacturing 

Finance 

Transport 

Construction 

Agnculture 

Other (please say what) Local Authority 

If you do not work in a business, please tell us what sort of work activity you are involved or interested in: 

Are you replying on your own behalf or on behalf of your firm or organisation? 

If on behalf of a firm or organisation, what IS its name? 

See above 

Please give us any other information you think may be important: 
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Managing the Risk from Asbestos in Buildings. 

Question 1 

Do you think that this proposal is the right way to increase protection for workers most vulnerable to the risk of 
exposure to asbestos? Please give any additional information in support of your answer. 

YES. It is important that maintenance workers and others who may disturb asbestos are fully aware of the 
materials they are working on and the precautions necessary to control the risks from the materials. The 
duties placed by these regulations on the various persons, who are responsible for ensuring that substances 
making up the fabric of the building are assessed and made known to persons liable to disturb them, must be 
absolutely clear. 

Question 2 

Do you think that the duty should be placed on the employer in control of premises which they occupy and in 
which persons work, or do you think there should be a different duty holder? Please give any additional 
information in support of your answer. 

The regulations are unclear on this. Section 4 of the HASA W Act 1974 places duty on persons making 
available non domestic premises for work purposes and it is considered that the duty in regulation 4 of thes, 
regulations may conflict with Section 4. The duty on the employer or the landlord if the employer is not "in 
control of the premises I t  is unclear. Regulation 4: 7(d) which requires the employer/occupier to ensure 
compliance with regulation 6, appears to place a duty on the employer/occupier to ensure that a contractor's 
employees are implementing the control measures. The contractor may be working in an asbestos area or 
respiration zone which the employer/occupier would not normally enter. Clarification of the roles of the 
employer/occupier and the contractor is required. 

Question 3 

What period of time do you think employers will need to prepare documented asbestos inventories and a risk 
assessment and action plan to manage the risks? Please say why you think this. 

This will depend on the size of the organisation, the number and type of thepremises owned by them and the 
resources available to them. 

Question 4 

Amongst the actions employers are required to take under regulation 4 is to "make a visual examination of thoF 
parts of the premises which are reasonably accessible." 

Do you think that using the word "visual" here will devalue the intention of the regulations by leading people to 
believe that the examination they make does not need to be particularly thorough? 

YES. Visual is too restrictive. Examination may include tapping the panel or partition. The experience of 
the person undertaking the examination could be relevant but paragraph 33 doesn't take account of this. 
Some guidance on 'reasonably accessible should be provided. 

Question 5 

Your views on the proposed ACoP: for example, is it clear, are the proposals sensible, does it contain enough 
information? If you do not think so, please say what else you think ought to be included. 

Some of the proposals are too onerous and require to be qualified by reasonable or reasonably practicable. 
These are: 

Paragraph 30 "as much information as possible" (change possible to reasonably practicable in the 
circumstances). 
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Paragraph 46 “Unless you can be certain” (change this to “unless your examination of the premises shows. 

Paragraph 56 “So that no one is exposed to asbestos” (change to. . . so that no person reasonably expected to 
be in the building is exposed to a level of asbestos liable to cause 
harm to health ‘7. 

.. . . .. ”. 

Other suggested changes to the ACoP are: 

Paragraph 34: Noting the colour asbestos is painted may cause confusion if the panel is re- 
painted and this is not recorded. 

Paragraphs 26 and 2 7: These paragraphs suggest that if an employee is undertaking the 
examination all that is required is, to ensure that he/she knows what to do 
and can do it safely. If; however, a contractor is asked to do the examination 
the employer must ensure that personnel carrying out the work have 
adequate training and experience in such work. Adequate training and 
experience should apply to both. 

Paragraph 83: 

, 
\ 

The regulation requires that information is provided to every person liable to 
disturb asbestos, and the ACoP recommends labelling. It may be counter 
productive to inform some clients (e.g. school children) who may deliberately 
disturb the asbestos to cause disruption. Suggested alteration to the 
regulation would be eve ry person who would be liable to disturb it during the 
ordinary course of their business. 

Question 6 

Do you think we have got the balance right between ACoP requirements and general guidance? 

No. Guidance should be expanded to include relevant elements of MD HS 100. 

Question 7 

Your views on the proposals to implement The Chemical Agents Directive. 

Do you think the proposed changes will fully implement the requirements of CAD? If you think there is 
something more we ought to do, please say what it is. 

Question 8 

You views about The Health and Safety (Enforcing Authority) Regulations 1998. 

Do you think it is right formally to transfer this enforcement responsibility from HSE to local authorities? If 
you disagree, please say why. 

There is no objection in principle to the transfer of responsibility from one enforcement authority to another. 
However, there is concern that the authors of the ACOP view this change as having no cost implications to 
local authorities. 

At present all asbestos removal work (with certain prescribed exceptions) reverts to the Health and Safely 
Executive irrespective of the designated enforcement authority for the premises. This has meant that in 
practice the bulk of the expertise and practical experience has been accrued by the Health and Safety 
Executive with Local Authority Inspectors traditionally taking a less prominent role. 

Should the proposed transfer proceed, there will be a need for additional training of all local authority 
enforcement personnel, the purchase of specialist personal protective equipment and possibly monitoring 
instruments, the added costs of asbestos sample procurement and examination and other resource 
implications including that of manpower. 

It seems that the added burden upon local authorities has not been accounted for. 
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Question 9 

Your views on the regulatory impact assessment: have we identified all the costs and benefits? 

See 8 above 

Question 10 

In your view how well does this CD represent the different policy issues involved in this matter? (tick one 
answer). 

Very well Well J 

Not well Poorly 

Question 12 

Is there anything else you particularly liked or disliked about this consultation exercise? (Please add extra 
sheets if you wish). 

Information on the competence of the person carrying out examinations of premises would be useful 
guidance. 

Some suggested alterations to the guidance: 

Paragraph 75: Tests should be carried by competent person simulating the activities which 
would stir up anyflbres. 




