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Purpose of Report 

I refer to my previous report of 20 August 2003 which advised Committee of the referral of the North 
Lanarkshire Council (Roads and Footpaths at Hattonrigg Road and Bairdsland View, Bellshill) 
  NO.^), Stopping Up Order 2003 to the Scottish Ministers. The purpose of this report is to advise 
Committee of the options for, and implications of, various means of enforcement action within the 
discretion of the Council, in light of the commencement of development on the site in the 
construction of houses at land east of Hattonrigg Road, Bellshill prior to confirmation of the Stopping 
Up Order. This report also seeks Committee's decision as to whether or not to initiate enforcement 
action. 

Background 

Outline planning permission (No. S/01/01419/OUT) was granted to Bellshill Athletic Football Club on 
10 April 2002 for a leisure and housing development on land to the east of Hattonrigg Road, 
Bellshill. George Wimpey (West) Scotland subsequently secured detailed planning permission (No. 
S/02/01603/FUL) on 19 February 2003 for the development of 88 detached dwellinghouses which 
formed the residential component of the outline permission. The development necessitated the 
removal of footpaths and a road leading through the site but suitable alternative footpath provision 
will be formed only 30 metres away under the new site layout. As the Council was satisfied that a 
Stopping Up Order was necessary in order to enable the development to be carried out in 
accordance with the planning permission which had been granted, the Council promoted a Stopping 
Up Order in terms of section 207 of the Town and Country Planning (Scotland) Act 1997. The need 
for an Order was brought to the attention of the developer both during the processing of the planning 
application and in the issuing of the planning consent through the imposition of a condition which 
required that no development should commence until the necessary Stopping Up Order had been 
confirmed. 

Following a site visit in March 2003 it was noted that the developer had begun ground preparation 
works and had begun defining the site boundary by the siting of 'Heras' fencing. Whilst these 
preliminary works would have been at the developers own risk, it was noted that some of the 
footpaths requiring to be stopped up in terms of the Stopping Up Order had either been obstructed 
by the siting of fencing or entirely removed by excavation works. The developer was informed on 19 
March 2003 that pending confirmation of the Stopping Up Order promoted by the Council, all 
footpaths must be reinstated and kept open at all times. 

A Stopping Up Order entitled North Lanarkshire Council (Roads and Footpaths at Hattonrigg Road 
and Bairdsland View, Bellshill) Stopping Up Order 2003 was made by the Council and advertised in 
the press on 29 May 2003 and two objections were received, one from a local resident; and one 
from Transco which was subsequently withdrawn. However, this Order had to be abandoned due to 
an error shown on the plan accompanying the Order. The North Lanarkshire Council (Roads and 
Footpaths at Hattonrigg Road and Bairdsland View, Bellshill) (No. 2) Stopping Up Order 2003 Order 
with an amended plan was advertised in the press on 17 July 2003 and 12 objections were received 
from local residents. At this time, development was continuing on site and works had commenced on 
the formation of the foundations for plots 1-9 which are located adjacent to or on footpaths which are 
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the subject of the Stopping Up Order. Letters were sent to the developer on 2 and 16 July 2003 both 
stating that all footpaths should have been retained and that no physical development should have 
begun on constructing the houses and as such all development should cease until the Order was 
confirmed, otherwise development was being undertaken entirely at the developer’s own risk. These 
houses are now substantially complete. 

Discussions amongst planning officials and a representative of the objectors failed to secure a 
resolution of the concerns of the objectors to the Stopping Up Order. Accordingly the objections 
have been maintained and the matter has been referred to the Scottish Ministers for their 
determination in accordance with the decision of the Committee at its meeting on 20 August 2003. 

Sustainability Implications 

If the Order promoting the closure is confirmed and the alternative footpath provision in terms of the 
permission is formed, there should be no sustainability implications. 

ProposalslConsiderations 

In the absence of withdrawal of the objections to the Stopping Up Order and given that a decision may 
not be available on the Stopping Up Order for some months, it is prudent that the Council consider the 
options for, and implications of, various means of enforcement action which may be used in light of the 
works undertaken by the developer in constructing houses before the necessary Order was confirmed. 
Planning authorities have a general discretion to take enforcement action against any breach of planning 
control if they consider such action to be expedient, having regard to the provisions of the development 
plan and any other material consideration. When considering whether formal enforcement action is an 
expedient remedy for unauthorised development, planning authorities should be guided by government 
guidance. 

It is clear that the developer George Wimpey West Scotland Ltd has breached condition 2 of their 
planning consent (No. S/02/01603/FUL) which requires that development shall not commence until the 
Stopping Up Order has been confirmed. As development is well underway and the Stopping Up Order 
has not been confirmed, it is clear that this condition has not been complied with. The Stopping Up Order 
deals with the removal of footpaths and part of the road on Bairdsland View as shown on the attached 
plan. The footpaths were mainly concentrated to the rear of the senior citizens centre but with the 
exception of one, these have been replaced by either the houses or garden ground on plots 1-9 which 
are now substantially complete. One other footpath which is subject of stopping up has also been 
removed by the formation of the new roundabout on Hattonrigg Road. With regard to the road at 
Bairdsland View, this has been excavated and replaced with a temporary haul road, but no physical 
house construction has commenced on this area. 

Planning condition 2 as currently worded prohibits development on any part of the site including those 
areas which are not directly affected by footpaths and a road which are the subject of the Stopping Up 
Order. Therefore, Committee requires to consider whether it is expedient to take enforcement action in 
respect of the development which has taken place on the site. In this respect it should be noted that 
enforcement action should always be commensurate with the breach of planning control to which it 
relates. In this instance, to remedy the breach the developer will require to reinstate the relevant 
footpaths and road which will affect a number of dwellings and garden ground already formed. 

George Wimpey West Scotland Ltd have now submitted a new planning application to modify condition 2 
of planning consent S/02/01603/FUL in order “to allow the dwellinghouses that are outwith the affected 
area of land pertaining to Bairdsland View to be constructed without further delay in waiting for the 
approval of the Stopping Up Order of the said road”. They have given a written acknowledgement that 
they will not carry out the construction of the dwellinghouses that have been affected by the road location 
of Bairdsland View until a decision on the Stopping Up Order is known. This application has only recently 
been received but will be reported to the Planning & Environment Committee for determination in due 
course. 

While this application has still to be considered, Committee should take cognisance of its existence as 
the outcome of this application could have a bearing on determining whether it is expedient to take 
enforcement action comprehensively for all works on the site, or specifically for those works which are 
affected by the Stopping Up Order. Thus I consider that this new application is a material consideration 
which the Committee should take cognisance of in its consideration of whether or not to initiate 
enforcement action. 
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There are several means of enforcement action available to the Council, these are:- 

0 the issuing of an enforcement notice with or without an accompanying stop notice; 
0 the serving of a breach of conditions notice; 
0 applying for an interdict. 

I shall discuss each of these options in turn and make an assessment thereon. 

Planning authorities are empowered, at their discretion to issue an enforcement notice where it appears 
to them that there has been a breach of planning control and it is expedient to issue a notice having 
regard to the development plan and other material considerations. Section 128 of the Town and Country 
Planning (Scotland) Act 1997 requires that among other things, the notice must specify the remedial 
steps which the planning authority require to take or the activities which it requires to cease in order to 
wholly or partly achieve the purpose of remedying the breach by making any development comply with 
the terms, conditions and limitations of any planning permission which has been granted in respect of the 
land, by discontinuing any use of the land or by restoring the land to its condition before the breach took 
place or remedying any injury to amenity which has been caused by the breach. In these circumstances, 
enforcement action would relate to the breach of condition 2 of planning consent S/02/01603/FUL and 
such steps as might be specified by the Council as planning authority in order to meet the requirements 
of section 128 could include the cessation of works on the whole site, the removal of part of the rear 
gardens of plots 1-9, the demolition of some dwellings, the removal of the roundabout on Hattonrigg 
Road, the re-formation of the road on Bairdsland View, and restoration of the site to its condition prior to 
the breach. If Committee are minded to advocate the use of this enforcement power, they must 
demonstrate the reasons why they consider it expedient to do so. In this case, the reason enforcement 
action is being considered in light of detailed planning consent having been issued, is because the 
development commenced without the other legislative requirements having been met and approved, i.e. 
the prior confirmation of the necessary Stopping Up Order. This has meant that the development has pre- 
empted the decision on this legislative procedure. Since objections have been received, this has meant 
that the decision has now been referred to the Scottish Ministers for determination. If the Committee were 
to initiate enforcement action prior to the decision being made by the Scottish Ministers on the Stopping 
Up Order, this would necessitate all the work noted above being carried out. I do not consider that on 
planning grounds, at this point in time until a decision on the Stopping Up Order is taken, this is 
proportional to the loss of the footpaths and road which previously existed and would now require to be 
reinstated. It should be noted that the displaced footpaths do not provide immediate access to any 
properties and that alternative footpaths are available in the vicinity to facilitate pedestrian movement. 
Likewise Bairdsland View does not provide vehicular access to any properties. However, if the Order is 
not confirmed, Wimpey cannot provide access to their site as shown on the approved plans nor retain the 
houses on plots 1-9, and therefore will need to revise their layout and undo the works they have already 
carried out. 

If the Committee did decide to serve an enforcement notice it would also be appropriate to consider 
whether or not it is expedient to serve a stop notice prohibiting the carrying out of that activity on the land 
to which the enforcement notice relates or any part of that land. The effect of serving a stop notice would 
usually be to halt the breach of control almost immediately. In determining what action the Council should 
take, it is clear that Wimpey have undertaken works prematurely and have breached a planning 
condition. The Council must consider what the appropriate response to this action should be. It must be 
recognised that the work Wimpey have undertaken has been in accordance with the approved plans 
albeit the work has been undertaken prematurely pending all the necessary consents being obtained. 

I have considered the implications of the likely consequences of serving a stop notice and at this point do 
not consider that such a notice should be served, as the benefits are negligible and do not outweigh the 
costs involved, especially given the liability which could arise by virtue of Section 143 of the Town and 
Country Planning (Scotland) Act 1997. If it is decided not to initiate an enforcement notice then the 
serving of a stop notice becomes non-applicable. 

Breach of Condition Notice may be used as an alternative to, or occasionally in conjunction with an 
enforcement notice. In some cases, enforcement notices have been considered to be too slow, 
cumbersome and uncertain in dealing with breaches of conditions and could not therefore deal with such 
breaches effectively. Accordingly, the Breach of Condition Notice (BCN) was intended to be a summary 
remedy to enable the conditions to be enforced without the merits of the condition being reopened 
through the whole process of an enforcement appeal. The BCN was seen as being appropriate in cases 
of alleged breaches of conditions because the developer has implicitly accepted the conditions by not 
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appealing against them and by implementing the permission. It was anticipated that when used the 
issues would be clear cut and there was likely to be a need for urgent action. There is no right of appeal 
against a BCN and failure to comply is an offence which can be reported to the procurator fiscal. 

As noted above, Wimpey have applied to amend condition 2 and pending a decision on this, the 
Procurator Fiscal would be unlikely to consider that it would be in the public interest to prosecute in 
respect of a failure to comply with a BCN in respect of condition 2, as the Council would, if it agreed to 
grant permission for the revised application, be accepting that a notice would no longer be applicable for 
the site as a whole, but only to those areas affected by the Stopping Up Order and would therefore be 
acting prematurely if this decision was outstanding. 

Lastly, Section 146 of the 1997 Act provides a power for planning authorities to apply for an interdict to 
restrain breaches of planning control. It is seen as a potentially effective measure to address blatant and 
persistent breaches of planning control. The power permits a planning authority to restrain or prevent any 
breach of planning control by applying to the civil courts for an interdict. Pending the resolution of the 
Stopping Up Order, given the extent of the work undertaken to date, and the submission of the revised 
application, it is not considered that an interdict is required at this point in time as it will not remove the 
works already done and could risk incurring wasted expenditure on abortive proceedings. 

Corporate Considerations 

It is considered that the overall development contributes to the regeneration of this part of Bellshill by the 
introduction of enhanced leisure facilities and new residential development. The proposed Stopping Up 
Order, as part of the legislative provisions associated with the development, is designed to facilitate this. 

Recommendations 

It is recommended that :- 

I )  the Council expresses its strong concern to Wimpey about their proceeding with the development of 
the site in breach of the terms of condition 2 of planning consent S/02/01603/FUL and the completion 
of all the relevant procedures in respect of the Stopping Up Order affecting the site; 

2) that the Council agree not to exercise their discretion to issue an enforcement notice, nor a breach of 
condition notice or apply for an interdict at this point in time; and 

3) that a further report be prepared for the attention of the Planning & Environment Committee if 
circumstances materially change relative to the development of the site. 

David M. Porch 
DIRECTOR OF PLANNING AND ENVIRONMENT 
6'h October 2003 

Background Papers 

Planning Application nos. S/O1/01419/OUT 'Leisure and Housing Development (In Outline)', and 
S/02/01603/FUL 'Residential Development Comprising 88 Detached Dwelling houses' 
Letters to George Wimpey (West) Scotland Ltd dated 19 March 2003, 2 July 2003, 16 July 2003 
Planning Advice Note (PAN) 54 'Planning Enforcement' 
Circular 4/1999 Planning Enforcement, Town and Country Planning (Scotland) Act 1997 

Local Government Access to Information Act: for further information about this report, please contact Joanne 
Delaney, planning officer on 01698 302137. 
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