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Purpose of Report 

To inform Committee of a Report from the Scottish Executive Development Department on 
the possible contents of a Scottish Planning Bill and to invite comments on any issues 
which Committee may wish to see addressed through new legislation. 

Background 

As part of a review of the planning system which Scottish Ministers are undertaking, 
consideration is being given to the introduction of new legislation through a Scottish 
Planning Bill. 

To assist this exercise Professor Jeremy Rowan Robinson of Aberdeen University was 
commissioned by the Scottish Executive to provide a Report on outstanding issues that 
have arisen for e.g. White Papers and other reviews, comparisons with legislation in 
England and Wales, and the Report of the Royal Commission for Environmental Pollution. 
This Report highlights the main areas for possible change and indicates some of the 
options. 

The Scottish Executive has invited comments on the Report but emphasises that there will 
be further opportunities in future months to comment on possible legislative change. It is 
intended that the Bill will be introduced during the current Parliament but preparation of the 
Bill is likely to take at least 12 months. 

Sustainability Implications 

The underlying purpose of the Planning system is indicated in the statement of Scottish 
Executive Policy SPPl as promoting sustainable development. Currently it is not a stated 
purpose of the legislation itself and one aspect of the Report is a discussion on whether this 
should be explicitly stated. An opportunity is therefore provided to express a view on this. 

ProposalslConsiderations 

The Report indicates some of the main areas which might be included in the Bill. It is 
recognised that parliamentary time is likely to be insufficient for all possible changes to be 
incorporated and comments are invited on priorities for attention. 

The Report examines all aspects of the system and covers 26 sections, several of which 
have sub-sections. These range through the purpose of Planning, Planning Policy and 
Development Plans, Development Control and Permitted Development, Planning 
Agreements, Appeals (including potential Third Party Rights), Enforcement, Local Authority 
Development, Crown Immunity and Compulsory Purchase and compensation. A summary 
of some of the more significant issues is incorporated in the Appendix. 
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It is emphasised that, in many areas, changes in primary legislation are by no means the 
only mechanism for instituting wider change in the planning system. Many aspects can be 
left to statements of policy such as the Scottish Planning Policy documents, or to Scottish 
Executive guidance like ‘Designing Places’. 

Some proposals are certain to be included in a new Bill, in particular the streamlining of 
Development Plans and the removal of Crown Immunity. It is also apparent that there is a 
strong commitment to transferring responsibility for neighbour notification to Authorities in 
relation to Development Plans and Development Control. (Appendix Para 6 and 15). 

Among the possible changes that would be welcomed would be the requirement for public 
agencies to have regard to the development plan when exercising their functions. This 
should assist co-operation to ensure that, as far as possible, infrastructure is planned in 
tandem with development requirements (Appendix Para 7). 

Also welcome would be some of the procedural changes in respect of appeals (Appendix 
Para 25) and changes that may assist the efficiency of enforcement procedures (Appendix 
Paras 26 and 27). 

Suggestions which could have a significant effect on the planning system would be removal 
of the primacy of the development plan (Appendix Para 8) or deemed consent (Appendix 
Para 16), both of which would raise major concerns. 

Proposals which could be far-reaching but which merit further consideration, are the 
potential for tariffs (Appendix Para 20) and the promotion of a Planning Commission. 

Corporate Considerations 

Given that the Report deals only with potential legislative changes, there are no direct 
Corporate considerations at this stage. It is worth noting, however, that when contents of 
the proposed Bill are clarified, some changes could have resource implications for Councils, 
in particular the additional neighbour notification responsibilities. 

Recommendations 

That Committee is asked to 

1. 
2. 
3. 

4. 

Note the issues raised in the Scottish Executive’s Report ‘Options for Change’. 
Support, in principle, the comments noted in paras 4.5 to 4.8 above. 
Indicate any other issues on which they would wish to comment to the Scottish 
Executive on possible changes to planning legislation. 
Authorise the Director of Planning and Environment, in conjunction with the 
Convenor, to provide a detailed response to the Scottish Executive. 

David M. Porch 
DIRECTOR OF PLANNING AND ENVIRONMENT 

27 November 2003 

Local Government Access to Information Act: for further information about this report, please 
contact Phi1 Gaunt on 01236 616252. 



Appendix 

‘Options for Chanae’ 

1. The Report covers a number of areas which, it acknowledges, could be dealt with through 
guidance rather than legislation. 

2. The main areas covered in the Report as possible legislative changes are highlighted in 
the following sections. 

The Purpose of Planning 

3. Currently this is not stated in legislation, although it is covered in the statement of 
Government Policy, SPPI. The Royal Commission on Environmental Pollution proposed 
that the objective should be “to facilitate the achievement of legitimate economic and 
social goals whilst ensuring that the quality of the environment is safeguarded and 
whenever appropriate, enhanced.” There are issues about the balancing of economic, 
social and environmental interests and the extent to which the balance can change over 
time and these would have to be guided by Ministers. 

Planning Policy and Development Plans 

4. 

5. 

6. 

7. 

8. 

A new regime of strategic development plans for the 4 largest city regions, together with 
local development plans for all areas in Scotland has been proposed through the Review 
of Strategic Planning. An Examination in Public would be required where objections are 
I o d g e d. 

Questions have arisen on means for ensuring that plans are prepared and updated 
timeously and what sanctions may be appropriate if they are not. Possible sanctions 
include 

0 

0 Default powers for Ministers 
0 

0 

Removal of powers to charge fees for planning applications 

Uncoupling of the ‘primacy’ of the development plan or 
A trigger for third party appeals 

There are also issues about identifying and defining strategic releases in strategic plans, 
about the scope for planning authorities to depart from a Reporters conclusions following 
a Public Local Inquiry relating to a Local Plan, and about the potential increase in 
responsibilities if direct notification of owners and neighbours is required to people who 
are going to be directly affected by policy changes in a development plan. 

A significant proposal has been put forward requiring public agencies to have regard to 
the development plan when exercising their functions. Consideration should be given to 
whether ‘public agencies’ should extend to private companies carrying on a public 
function. Issues are also raised around integration of development plans with community 
plans, local housing strategies, local transportation strategies, waste strategies and river 
basin management plans. 

Some developers have questioned the appropriateness of Section 25 of the 1997 which 
gives ‘primacy’ to the development plan. 



Development Control and Permitted Development 

Some suggestions for simplification of the Permitted Development Order have been 
made. 

Local Development Orders have been suggested as a means of allowing certain minor 
types of development, within certain areas without the need for planning permission, 

Combined applications/consent procedures may be considered, in order to cover listed 
buildings, demolition in conservation areas, and advertisement consent. Research on this 
is underway. 

Power to decline to determine applications has been suggested in cases where the local 
authority has refused permission in the previous 2 years. 

Some developers have suggested limits be placed on the time taken to determine 
whether a planning application is valid. 

A new concept proposed in England and Wales is that of the Statement of Development 
Principles. This would be a certificate issued by the planning authority indicating whether 
or not the authority agreed in principle with all or part of a development proposal. It would 
differ from an outline consent in that it would not be binding on the authority; it could apply 
to changes of use and it could be used where a formal application would require an 
environmental impact assessment. It would be a ‘material consideration’ in dealing with a 
subsequent formal application. 

As indicated in the Scottish Executive’s White Paper ‘Your Place Your Plan’ reported to 
Committee in June 2003, the Executive is proposing to transfer responsibility for 
neighbour notification on planning applications from the applicants to the planning 
authority. This would require additional fees to be levied to cover the additional costs to 
authorities. 

Some developers have suggested that after 2 months, applications should have deemed 
consent instead of deemed refusal, as at present. This would be likely, however, to result 
in a greater number of refusals. 

Reduction of the period to commence development from 5 years to 3 years is included in 
the Planning Bill in England and Wales. 

In order to aid ‘transparency’, it is proposed that reasons for approving an application 
would be required. 

Planning Agreements and Tariffs 

19. Clarification is suggested on powers to impose conditions which contain financial 
provisions. 

20. The principle of tariffs is considered as a replacement for the current ad hoc 
arrangements which are negotiated on a site by site basis. Developers see merit in a 
standardised approach, although there are issues around who would set the left of tariff, 
when it would be payable and the extent to which it would benefit areas of strong 
development pressure compared with those experiencing economic decline. 

21. In England and Wales, developers have the ability to give a ‘unilateral undertaking’ in 
circumstances where a Reporter, on appeal, is minded to grant permission but where 
requirements are necessary that could not be imposed by planning condition and where 
the planning authority are unwilling to enter agreement. 



22. Right of appeal to allow variation in agreements would require a change in primary 
legislation. 

23. Public participation in the process of negotiations on planning agreements could be 
provided for; this could be done by requiring heads of agreement to be entered in the 
planning register and requirements for public notice before a decision is made. This could 
prolong time taken to deal with applications but would aid transparency in the process. 

Appeals 

24. The Scottish Executive is carrying out a separate consultation exercise on the issue of 
Third Party Rights of Appeal. 

25. Some procedural changes have been suggested in order to streamline the appeal system, 
including shortening the period allowed for appeal to be lodged and allowing an 
overlapping period of jurisdiction when an appeal against non-determination has been 
lodged to allow the authority time to issue a decision. 

Enforcement 

Among the possible changes are 

0 The inclusion of certain classes of planning offence within those where Procurator 
Fiscals have power to levy fines without resort to prosecution; 

0 Allowing breach of condition notice to have continuing effect; 
0 A 'stop order' procedure in place of the stop notice and interdict provisions in the 1997 

Act. In this latter case, the value of the procedure would depend very much as at 
present, on provisions for compensation or damages. 

Other changes considered are the possibility of giving enforcement notices immediate 
effect and of giving Reporters power to impose penalties based on the gain to the 
applicant (as opposed to the loss to the authority) where an appeal is considered 
unreasonable. 

Local Authority Development 

28. Changes suggested include 

0 

0 

A requirement for a formal public declaration where a local authority has a conflict of 
interest in relation to a planning matter and 
A requirement that all developments over a certain scale promoted by an authority or 
in which they have a direct interest should be determined by the Scottish Ministers. 

Crown Immunity 

29. It is proposed to bring development by the Crown within planning control. Consideration 
may require to be given to appeal procedures if the development is a proposal by the 
Scottish Executive. 

Institutional Chanaes 

30. A Planning Commission has been suggested that could consider for e.g. boundaries of 
strategic planning areas, take responsibility for Planning Advice Notes, weed out frivolous 
objections to development plans, certify conformity of development plan and assume 
some responsibility for performance measurement and appraisal. 



31. Legislative status for Local Planning forums is considered - relationship to Community 
Councils and Community Planning Partnerships would need consideration. 

Advertisement Control 

32. Extend the classes of advertisement which have deemed consent, but neighbour 
notification in certain circumstances is considered. 

Compulsory Purchase and Compensation 

33. Current legislation in this area is being reviewed by the Law Commission and some 
changes are anticipated. However, in England and Wales, some changes have been 
proposed in advance of the Law Commission report 

0 Extending the scope of the legislation to promotion or improvement of the economic 
social or environmental well-being of the area 
Introducing a 'basic loss payment' (similar to a 'home loss payment' to provide for 
occupiers of business premises, in order to encourage co-operation in land assembly 
projects. 


