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1 Introduch'on 

2 Background 

1.1 

1.2 

The purpose of this report is to offer comments on the third report of the Nolan Committee 
on Standards in Public Life which is in relation to Standards of Conduct in Local Government 
in England, Scotland and Wales. The report was presented to Parliament on 8 July 1997 and 
the Prime Minister, in presenting the report, told Parliament that the Committee's 
examinations and analysis of the conduct of councillors and officers hod confirmed the 
strengths within local government. The Government accepted the Nolan Committee's 
conclusion that now is the time to make a new start on the ethical framework for local 
authorities. With that in mind the Government indicated its intention to consult widely on the 
establishment of such a framework for local authorities guaranteeing the highest standards 
of conduct. It is against that background that the Scottish Office has invited comments, to 
be received by 3 1 October 1997, from interested parties on the Nolon Report's specific 
recommendations. 

Separately COSLA intends to respond collectively on behalf of local government in Scotland 
and, in order to assist in the preporation of COSWs draft response, which is to  be considered 
at the COSM Strategy Forum on 24 October 1997, COSM have asked to receive comments 
from Scottish local authorities by 10 October 1997. 

2.1 

2.2 

The Nolan Committee on Standards in Public Life was established by the then Prime Minister 
in October 1994 to consider standards of conduct in various areas of public life and to make 
recommendations. Although the initial work of the Committee dealt with issues associated 
with ministerial and senior civil service conduct, the Nolan Committee is a standing committee 
with responsibility to examine key areas of public life and, where necessary, make 
recommendations designed to ensure that the highest standards are maintained. 

In its second study the Nolan Committee looked at local public spending bodies and, as part 
of the preparation for that study, the Committee sought the views of COSLA on bodies such 
as further and higher education bodies, including universities; grant maintained schools, 
training and enterprise councils and local enterprise companies: and housing associations. 
COSLA sought the views of member authorities and these were formulated in a report 
considered by the Policy and Resources Committee meeting on 3 October 1995, at which 
time the response on behalf of this Council was approved. 
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2.3 In the Nolan Committee‘s third study, the Committee examined aspects of conduct in local 
government and, as part of this process, a consultative document was published setting out 
the issues and questions which the Nolan Committee was likely to  want to cover in that study. 
The Policy and Resources Committee at i ts meeting on 20 August and the Council at its 
meeting on 22 August 1996 approved the Council‘s response to the “issues and questions” 
consultation paper which was also transmitted to  COSLA and used by COSIA as part of the 
Convention’s response to the Nolan consultation exercise. 

2.4 Subsequently, members of the .Notan Committee, in particular Lord Nolan and Lord 
Thomson, and the Secretary of the Committee, met Council representatives (the Provost, the 
Leader of the Council, the Leader of the SNP Group, the Chief Executive and the director of 
Administration) to discuss the Council‘s response. 

, 

3 The Nolan Report 

3.1 Attached is the third Nolan Report referred to, on standards of conduct in local government 
and in relation to which the Scottish Office is undertaking consultation. Also attached is the 
suggested note of responses on behalf of this Council to the Nolan Report. The draft 
response seeks to outline Nolan’s principal comments, states his recommendations and offers 
comment on each of these. 

4 Recommendation 

That the Council consider and, if thought appropriate, approve the proposed response to the Nolan 
Committee Report on Standards of Conduct in Local Government: and authorise that the response 
be sent to the Scottish Office and the Convention of Scottish Local Authorities. 

Director .Ipl”w Administr 

NLCADMIN\NOLANCOMJOH 



RESPONSE BY NORTH LANARKSHIRE COUNCIL 
TO THE THIRD REPORT OF T H E  COMMllTEE 
ON STANDARDS IN PUBLIC UFE (THE NOLAN 
COMMITTEE) ON THE SUBJECT OF STANDARDS 
OF CONDUCT IN LOCAL GOVERNMENT 

1 Preamble 

1 . 1  In his covering letter to the Prime Minister in which the Nolan Committee's Report is 
presented, Lord Nolan has commented:- 

"What we have found elsewhere in our studies of public life holds good for l.ocal government. 
Despite instances of corruption and misbehaviour, the vast majority of councillors and officers 
observe high standards of conduct. The number of people who have used their position in 
local government for their own ends is small compared with the vast majority who genuinely 
wish to serve their community. We have been impressed by the positive attitude which local 
councillors and officers have token to  our inquiry and their awareness that high ethical 
standards are critical to maintain public confidence in local government. 

Nonetheless it is important to have in place mechanisms to prevent misconduct and to deal 
with it effectively. We have found that councillors and officers are not helped by the system 
of rules and regulations which have been introduced to govern their conduct. Over the years, 
the statutory and non-statutory arrangements for codes, registers and declaration of interests, 
the punishment of misconduct, and so on, have grown into a confused, and confusing, 
mixture. A lack of clarity about standards of conduct can easily lead to wrongdoing." 

1.2 Comment 

The Council would wish to  associate itself with these comments which it also previously 
expressed when responding to  the "issues and questions" consultation paper published by 
Nolan in June 1996. In particular the Council's earlier response identified that the existing 
rules are found in a number of different statutory sources, can be difficult to  interpret, and, 
on occasion, can be read inconsistently with each other. The Council wishes to endorse 
Nolan's comments that there should be a clarity and consistency brought within the 
existing regime which does not presently exist. 

2 Structure of the Nolan Report 

2.1 The Nolan Report is divided into six separate chapters as follows:- 

Chapter 1 - Summary and Recommendations; 

Chapter 2 - The Local Councillor; 

Chapter 3 - The Local Government Officer; 

Chapter 4 - The Enforcement of Standards; 

Chapter 5 - Working with Others, and 

Chapter 6 - Planning. 

The Council would wish to  comment on each of the chapters under these separate heads. 2.2 
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Chapter 1 - Summary and Recommendations 

1 . Nolan has identified that attempting to enforce good conduct through detailed rules, especially where 
these are based on the presumption that people will naturally misbehave, can itself contribute to 
wrongdoing. Nowhere is this more true than in local government. Local Government is far more 
constrained by rules governing conduct than any other part of the public sector which Nolan has 
examined. Nolan comments that it is  therefore ironic, but not at all surprising, that despite the 
profusion of rules, the lack of clarity over standards of conduct persists and in some cases has grown. 
Nolan believes that the key reason for this is  that responsibility for the maintenance of standards has 
moved away from local government. 

2. Nolan believes that a new start can be made on an ethical framework for local government within 
what he considers is  a climate of improving relations between central and local government that has 
now existed for some years. This would take the best of what already exists, but place leading 
responsibility with local government itself. 

3. Nolan suggests that the effect of this would be a radical change in the ethical frameworkwithin which 
local government operates and proposes:- 

e a clear code of conduct for councillors developed by each individual council within a 
framework approved by Parliament; 

0 that each council should have a Standards Committee to deal with matters of propriety and 
to have powers to recommend to the full council that errant members should be disciplined; 

e the creation of new Local Government Tribunals to  act as independent arbiters on matters 
relating to councils' codes of conduct and to hear appeals from councillors and others; 

0 the involvement of the courts in imposing penalties for misconduct, to replace surcharge; 

e following consultation, a new statutory offence of misuse of public office. 

4. In relation to codes of conduct Nolan believes that it is important that local authorities themselves 
should adopt their own codes of conduct, while recognising that this needs to be done within a 
national framework. There has to be a degree of consistency across local authorities and an 
assurance that certain minimum standards will be attained by any individual code. Nolan believes 
that this should be achieved by:- 

e a statement of 'General Principles of Conduct for Local Councillors' approved by Parliament; 

e a 'Model Code of Conduct for Local Councillors' prepared by representatives of local 
government and also approved by Parliament; 

0 a requirement on each local authority to adopt a local code of conduct which incorporates 
and reflects the General Principles and achieves at least the same effect as the approved 
model code. 

5. Nolan recognises that there requires to be an independent arbiter to consider whether a local 
authority's code has "at least the same effect as" the model code approved by Parliament and 
considers that a Local Government Tribunal would fulfil this role. The proposed structure would 
replace the present National Code of Local Government Conduct which is widely felt to be confusing 
and unhelpful. 

6. Nolan considers that the individual local authority codes which it recommends will produce far greater 
clarity for individual councillors. He believes that this clarity needs to be carried through into the rules 
on the registration and declaration of interests and into the action to be taken by councillors when 
faced with a potential conflict. He believes that these rules should cover:- 
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7. 

8. 

9. 

10. 

1 1 .  

12. 

13. 

14. 

0 a public register of interests covering the pecuniary interests of a councillor, close family 
members and members of his or her household; and non-pecuniary interests which relate to 
the councillors’ service on bodies with which the council is associated. 

e the requirement that all relevant interests should be declared at meetings. There should be 
a graded response up to and including withdrawal from the meeting by the councillor where 
there is a real danger of bias, but in lesser cases it should be possible for a councillor to 
participate in the meeting and, in some cases, to vote. 

If a councillor failed to abide by these rules, a Standards Committee, created by the Council would 
be able to  recommend to the full council that the councillor should comply or be disciplined. 

In relation to  officers Nolan considered that it was important to build on the work which has already 
been done by the Local Government Management Board in England and Wales and individual local 
authorities in establishing codes of conduct for officers. He expressed particular concern over the 
potential for improper behaviour if the normal professional relationship between member and officer 
became unsatisfactory by being either too comfortable or too combative. He suggests the adoption 
of a formal protocol setting out the relationship between officers and members. Nolan in particular 
thinks that clarification is required of the role of the so called statutory officers, the head of paid 
service, the monitoring officer and the chief finance officer and that such clarification was particularly 
important. He therefore recommends that the Government should re-examine these roles. 

In relation to  discipline Nolan comments that his Committee were struck by the difficulty that can be 
experienced in bringing an errant councillor to book. In the absence of satisfactory disciplinary 
procedures available to the council itself, the political parties have, to some extent, filled that vacuum. 
He accepts that these party-centred procedures can have a valuable role, but believes that the council 
itself should be able to discipline members. 

The Committee is persuaded that the concept of surcharge of councillors is unsatisfactory and in 
particular draws attention to the procedure in England and Wales where the District Auditor has 
responsibility for formulating and prosecution of a case against individual councillors, judging guilt 
or innocence, and determining penalty. He considers that the concept of surcharge itself is now 
outdated, should be abolished and be replaced by the direct involvement of the courts in judging guilt 
or innocence and the appropriate penalty. 

Nolan considers that it is important for all holders of public office to be covered by a statutory regime 
which enables action to be token in the event of misconduct which is serious, but does not entail 
bribery or corruption. He proposes therefore the introduction of a new statutory offence of misuse 
of public office. 

In relation to planning, Nolan considers that planning is probably the most contentious matter with 
which local government deals. The planning process produces winners and losers and the process 
puts elected councillors into the position of taking decisions within a legal framework but also being 
required to exercise their representative role on behalf of their constituents. He identifies that those 
who lose out frequently put the blame on the planning process itself. 

Nolan considers that his recommendations on codes of conduct and conflicts of interest will be of 
particular importance in their application to planning and he considers that local authorities should 
examine how their planning processes match up to standards of best practice. 

Nolan believes that specific action is needed to train members of planning committees in planning 
procedures and planning law. He has particular concerns about the issue of planning gain and about 
local authorities granting themselves planning permission; and considers that there are changes which 
con help to reduce the potential for planning permission being bought or sold. 
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15. Nolan has also looked at the effects of Compulsory Competitive Tendering, Joint Ventures, 
Management Buy-outs and Local Authority Companies. Broadly he has concluded that, provided 
arrangements for audit are satisfactory, and provided local authorities take proper responsibility for 
the provision of services by such organisations, it should be possible to tackle issues of standards in 
these bodies satisfactorily. 

16. One area which Nolan does not believe is  yet sufficiently well developed is the handling of internal 
concerns about standards, commonly known as whistleblowing. He considers that more should be 
done to provide clear routes by which concerns can be raised both by staff working in local authorities 
and those outside who are providing public services. 

17. Nolan received a number of submissions about the level of members allowances, the timing of 
council meetings, the status of councillors and the willingness of employers to provide time off to 
attend meetings. While he does not believe there is a prescriptive answer to some of the problems 
raised by these submissions, he does believe that local authorities could do more themselves to make 
the working arrangements for members more practicable and should work with employers to remove 
barriers to becoming a local councillor. 
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Chapter 2 - The Local Councillor 

1 .  

2. 

3. 

4. 

In Chapter 2 Nolan gives a detailed analysis of the role of the local councillor, identifying that 
although councillors are elected, they fulfil an executive role which is wholly constrained by statute. 
He identifies that this can be a source of tension in local government and in relations between central 
and local government. He comments that the recent House of Lords report, chaired by Lord Hunt, 
identified that 'it is clear that relations (between central and local government) were until the last two 
or three years very bad'; and further identifies that the then government, in its response, did not 
disagree. 

He comments that this history of bad relations may be one reason why it appears that many of the 
present arrangements for maintaining standards of conduct are founded on the presumption that if 
elected local politicians are not constrained they will act irresponsibly and, key to Nolan's 
consideration, he identifies that a particular problem is that key responsibilities for maintaining 
standards are often placed outside councils, when accountability would be best served if the emphasis 
was on internal controls and responsibility supported by external scrutiny. 

Nolan comments that there is now a general acceptance that relationships between central and local 
government are improving and it is against this background that he wishes to encourage a view that 
public bodies should take prime responsibility for their own standards of conduct within an overall 
framework, but subject to effective external scrutiny. 

Against this background Nolan makes the following recommendation:- 

R I Local authorities should re-examine their working methods to identify disincentives which bar 
particular groups from serving as councillors and, where possible, remove them. They should 
seek the co-operation of local employers to overcome the obstacles faced by their employees 
who wish to serve. 

Comment: 

5 .  The Nolan report identifies much evidence submitted to the Committee over the difficulties which 
many councillors have of serving as a councillor while holding down a full time job, particularly 
where a member exercised specific responsibilities such as a Committee Chair or Leader. It is 
clearly important to  ensure that as wide a range of people as possible can be encouraged into the 
prospect of standing for election and that there should be no in-built bias in favour of any 
particular category such as the self-employed, the unemployed or the retired. Accordingly it is 
suggested that this recommendation should be supported. 

The National Code of Local Government Conduct 

6. The Nolan Committee identifies that very few of those who submitted evidence to the Committee had 
much good to say about the present National Code of Local Government Conduct. Nolan states that 
best practice should include the following important elements:- 

0 codes should be short, clear, statements of principles, not rule books; 

0 the organisation within which a code operates should have an important role in revising it, 
or adapting a model to its own needs; 

0 sanctions should be clear, appropriate and consistent; 

0 there should be a firm commitment to educating and training people in the code so that they 
understand why it is there, as well as what it says. 

7. In line with earlier evidence from this Council, Nolan concludes that the present practice in local 
government bears little or no resemblance to this model. The present code is a complicated 
document and it would seem to represent something that is 'done to' local authorities rather than 
'done with'. 
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8. Against this background Nolan proposes a new system of conduct whereby the existing mechanisms 
are replaced by two separate codes. These would derive from a statement of General Principles of 
Conduct for Local Councillors which would be issued by the Secretaries of State for the Environment, 
Scotland and Wales and approved by affirmative resolution of both Houses of Parliament; and Nolan 
sets out the recommended content for such General Principles. In the first place the local 
government associations (COSLA in Scotland) would work up a model detailed code called the 
’Model Code of Conduct for Local Councillors‘ which would include and reflect the General Principles. 
The Secretaries of State would approve these detailed codes provided they were satisfied that they 
reflected the General Principles and would submit them to Parliament for endorsement. 

The second document proposed would involve each local authority requiring to have a local code 
reflecting the approach of the appropriate model code. An authority could use the approved model 
version thereafter or write its own provided that the local code achieved at least the same effect. 

, 

9.  Nolan accordingly makes the following recommendations:- 

R2 

R3 

R4 

R5 

R6 

R7  

Comment 

The present National Code of loca l  Government Conduct should be replaced by a statement 
o f  the ’General Principles of  Conduct for Local Councillors’. This should be a Great Britain 
document, issued by the Secretaries of  State for the Environment, Scotland and Wales and 
approved by affirmative resolution of both Houses of Parliament. 

The Secretaries of State should take powers to approve ‘Model Codes of  Conduct for loca l  
Councillors‘ prepared by the local government associations and ombudsmen, provided that 
any model code which is approved incorporates and reflects the ’General Principles’. 

Each local authority should be required to adopt a local code of  conduct which incorporates 
and reflects the ’General Principles’ and achieves at least the same effect as the approved 
model code. 

Every new councillor, and every councillor on re-election, should be required to state that they 
had read, understood and would observe their local code. 

The appropriate Secretary of  State should be able to make a formal request to a local 
authority that it should make changes in its local code or standing orders if he or she 
considers that it does not achieve at  least the same effect as the model code. If the local 
authority does not comply, the Secretary of State should be able to refer the code to the 
relevant loca l  Government Tribunal, which would have the power to order changes. 

The Commissioner for loca l  Administration (the local ombudsman) should be able to 
recommend changes to a local authority’s code, and if necessary refer the matter to the 
relevant loca l  Government Tribunal for a final decision. 

10. There i s  no doubt that the present system of regulation is  complicated and derived from different 
statutory provisions. The requirements concerning declaration of pecuniary interests are to be 
found at Sections 38-42 of the Local Government (Scotland) Act 1973 and, although they carry 
the force of criminal law, in some ways lack clarity in their application. For instance there is a lack 
of definition of what is  a ’pecuniary interest’. Similarly the present National Code of Local 
Government Conduct is  a mixture of general principles and prescriptive rules and leads to  a major 
difficulty in interpretation. For example, a member requires to  determine whether a private or 
personal non pecuniary interest is  ’insignificant’ and, unless he determines that it is such, he 
requires to declare that interest. Thereafter when that interest is declared the member requires 
to  decide whether it is ’clear and substantial’ and the answer to  that question will determine 
whether the member may participate in the discussion of the matter a t  a meeting (unless it falls 
within special circumstances prescribed in the code). Accordingly it is suggested that 
recommendations R2-R6 should be approved as forming a basis for a new framework for 
development of national model codes and locally developed ones, both based on the proposed 
General Principles of Conduct for Local Councillors. Similarly the proposal for each councillor to  
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formally adopt the code and the mechanism for i t s  ’policing’ through a Local Government Tribunal 
which would have powers to  order changes to the code are worthy of support. To that extent it 
is  considered appropriate to  approve the recommendation of R6 which could involve the Secretary 
of State in making a referral to the Local Government Tribunal. 

1 1 .  The justification for R7 which recommends a role for the Commissioner for Local Administration 
(the Ombudsman) is  less clear and a similar comment applies to  the Ombudsman reference in R3. 
The principal focus of the Ombudsman’s work has been in relation to  identifying maladministration 
on the part of the Council as a body corporate, acting on complaints received from people who 
consider that they have suffered injustice in their dealing with the Council leading to  
maladministration. The recommendation in R7 would turn the focus of the Ombudsman’s work 
to act as an internal policeman of the local authority’s code and would put a considerably different 
emphasis on the role of the ombudsman. It is considered that a more detailed justification would 
be required before the Ombudsman is  given such a jurisdiction. It is  acknowledged that as the 
law presently stands the Ombudsman’s jurisdiction covers an individual member (even to  the extent 
of the Ombudsman usually requiring to  name a member in an adverse report where 
maladministration is  involved) but the focus of that jurisdiction involves maladministration by the 
Council. The proposal as it stands would formally extend the Ombudsman’s role to policing 
internal codes -a matter which can be dealt with by the proposed Local Government Tribunal. 

12. Nolan goes on to deal with the issue of conflicts of interest, identifying that the overall consideration 
is that any relevant private interest must be declared, and if the conflict of interest is too varied then 
the person concerned must either stand aside from the decision in question, or dispose of the private 
interest. He equally identifies that the practice is much more difficult, commenting that it is not 
possible or desirable to say that no-one with any relevant private interest whatsoever should 
participate in a public decision. Such a position would mean that people with relevant knowledge 
and experience were excluded from discussion and decision making, and the quality of decision 
moking would suffer. 

13. Since the Local Government and Housing Act 1989 councillors (but not their partners or members 
of their family) have required to formally register certain kinds of pecuniary interests, as a separate 
exercise from having to declare interests at meetings where matters affected by those interests are 
discussed. However Nolan concludes that the present registration requirements do not operate well 
in practice and that councillors should be obliged to register pecuniary interests, including pecuniary 
interests of spouses and of dependent children or other persons forming part of the same household 
which are presently not registerable. Members should be asked to register non pecuniary interests 
which members of the public might reasonably think could influence their actions, speeches or votes 
in the Council, but it should be for councillors’ own judgement as to what pecuniary interests fit that 
criteria; as opposed to the present rigid format for declaration of particular types of interest under 
specified headings where particular difficulty has been identified in the current regime governing 
public and private interests. A councillor is likely to live and/or work in or close to the ward he or she 
represents. He or she may be involved with a particular interest group or may be concerned with a 
particular cause or may take a particular stand point on an issue that divides the community. Nolan 
concludes that it would be inappropriate in all occasions for a councillor in such a position to be 
debarred from Council decisions where he may have a particular expertise to offer. The important 
principle is that other members and the public generally should know that the councillor approaches 
the matter from a particular background and stand point so that his contributions to discussion and 
decision can be weighed by colleagues and by the press and public against that background. 

14. In relation to dispensations, different rules presently apply depending on whether a pecuniary or not 
a non pecuniary interest is involved. In relation to pecuniary interests there is a general exemption 
if a councillor has a direct pecuniary interest by virtue of being a Council tax payer or a consumer of 
Council services; and the same rule applies for instance to any discussion of Council allowances. 
Separately general dispensations can be issued by the Secretary of State (for instance councillors who 
are Council tenants may speak and vote on housing matters) and particular dispensations can be 
applied for and directed by the Secretary of State. In practice although particular dispensations are 
regularly utilised in England and Wales, they are virtually unknown in Scotland. 

In the case of non pecuniary conflicts in relation to which the National Code of Local Government 



Conduct applies, councillors may grant themselves ’self dispensations‘ if otherwise the political 
balance of the Council or Committee would be upset or where more than half the members of the 
Committee or meeting concerned would have to withdraw. This procedure is subject to seeking prior 
advice and is subject to a requirement that the matter must also be declared as well as the decision 
to grant a ‘self dispensation’. 

15. Nolan proposes that the adoption of an overall test of there being a ‘real danger of bias‘ should 
remove many of the confusing arrangements for dispensation and exemption and proposes that the 
use of these dispensations would be monitored by the proposed Standards Committee which the 
Council would appoint. 

16. Nolan’s particular recommendations in this area as follows:- 

R 8  

R9 

RIO 

R I 1  

R I2  

R I 3  

R14  

R15 

R16 

R I  7 

R I 8  

Every Council should have to maintain a public register of councillors’ interests’ listing their 
pecuniary interests; those non-pecuniary interests which relate closely to the activities of the 
Council and associated bodies, or which members of the public might reasonably think could 
influence a councillor’s judgement; and pecuniary interests of close family members and 
people living in the same household as the councillor. 

It should no longer be a criminal offence to fail to register a pecuniary interest. 

Unless they have a dispensation, councillors who have a pecuniary interest in a matter under 
consideration should hove to declare that interest, withdraw from the meeting or discussion, 
and take no further part in the business in question. 

Councillors should have to declare any interest which is not of a pecuniary kind, and which 
members of the public could reasonably think could influence their actions, speeches or votes. 

Unless they have a dispensation, councillors should withdraw from consideration of matters 
where they have an interest whose existence creates a real danger of bias, that is where they 
or their close family are likely to be affected more than the generaliiy of those affected by the 
decision in question. 

All the existing primary legislation on conflicts of interest in local government should be 
repealed and be replaced by a provision giving effect to the common law principles set out 
above. 

Regulations under the statute should be confined to requiring Councils to have public registers 
of interests, to setting out the framework of interests which must be included in those registers, 
and requiring Councils to have rules covering declaration, withdrawal and disciplinary 
procedures. 

Councils should set up a Standards Committee, composed of senior councillors, which should 
have the power to examine allegations of misconduct by councillors and to recommend 
disciplinary action to the full Council, including the punishment of an individual councillor. 

A meeting of the full Council (open to the public and press) to consider a report of the 
Standards Committee should be held as soon as possible after the Standards Committee has 
reported. 

The Standards committee should have powers to propose the withdrawal from decisions of 
a member whose interests it considers are such as to create a real danger of bias, and to 
recommend disciplinary action against members who breach the Council’s code. 

The Commissioner for Local Administration in England should cease to issue general guidance 
about conflicts of interest. 
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Comment 

17. 

18. 

19. 

20. 

21. 

Recommendations R8-Rl3  are generally supported although clarification should be sought in 
relation to  other areas where statutory control over members' participation and voting may be 
involved. In his analysis of the existing procedures Nolan does not deal in detail for instance with 
the existing requirement under Section 1 12 of the Local Government (Finance) Act 1992 whereby 
members are prohibited from participating in decisions affecting the level of the council tax i f  they 
themselves are in arrears in payment of either the council tax or the former community charge 
(poll tax) to a specified extent. Similarly, while the subject is  touched on in the present National 
Code of Local Government Conduct, there is  no specific prohibition otherwise in Scotland (it is  
understood that there is  in England and Wales) from members participating in matters concerning 
the level of housing rents where the individual member may be in arrears with his own rent if he 
i s  a council tenant. Similar comments apply in relation to  the present prohibition contained in 
Section 154 of the Leasehold Reform, Housing and Urban Development Act 1993 prohibiting a 
member from decisions on the allocation of Council housing (or other nominations) if the house 
is in his ward or the applicant is a resident of his ward. The same comment applies to  the 
requirement contained in Section 12 of the Local Government and Housing Act 1989 specifying 
that a member in local government employment or who is an officer of a union representing local 
government employees must not participate in negotiations as to  local government staff conditions 
of service. Nolan has not made it clear as to whether these separate restrictions on members' 
conduct of these kinds would similarly be replaced by the proposed regime, and to  this extent 
approval of recommendation R13 is  subject to that clarification. What i s  sought above all is clarity 
so that the member concerned (and any other person having any dealings with the system) has 
ready access to  an understandable set of principles governing his conduct. On that basis 
clarification requires to  be given as to  whether the new proposals would affect such present 
restrictions. 

Nolan places an emphasis not just on self regulation by Councils, but also on self regulation by 
individual councillors. The registration requirement would cover non-pecuniary interests "which 
members of the public might reasonably think would influence their actions". While the intent is 
understood, it is  of vital importance that members have clear criteria to  make such judgements 
if the result i s  not to  be uncertainty. National rather than local standards will be important in 
order to ensure consistent interpretation. This will be a task for the proposed national model code 
and, to a lesser extent, the locally developed code. 

R14 is  supported to  the extent of requiring public registers of interests. However further detailed 
work is  required concerning the proposed requirement for Councils to  have 'rules covering 
declaration, withdrawal and the disciplinary procedures'. It is  not clear for instance whether these 
rules would be part of the Council's own code of conduct or would be separate, freestanding 
procedures. 

Recommendations R15, R16 and R17 refer to  a proposal t o  establish within each authority a 
Standards Committee with power to  examine allegations of misconduct by councillors and to  
recommend disciplinary action, including punishment. This is dealt with in more detail elsewhere 
in the report. It is correct however, at this stage, to  record some reservations over these proposals, 
and in particular how these procedures might be seen in practice. 

Recommendation R18 is not applicable to  Scotland. The Scottish Ombudsman has not considered 
it appropriate to  issue guidance about conflicts of interest. 
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Chapter 3 - The Local Government Officer 

1 .  

2. 

3. 

4. 

5. 

6. 

7. 

Nolan analyses the nature of the role of the Local Government Officer and the question of 
relationships to members. He identifies that councillors are elected members, usually party politicians, 
serving for fixed terms and representing a defined geographical area; officers are professional, non 
political and servants of the authority as a whole. Any analogy with civil servants and the government 
(technically the Crown) is misleading because officers are legally employed by their authority as a 
whole, not just those who are in a majority, still less the leading members of that authority. Unlike 
central government, in local government the executive and the legislature are the same body served 
with the same staff. 

The Report draws attention to the statutory regime restricting political activities of certain officers (the 
politically restricted and politically sensitive categories) and concludes that no convincing case was 
made for the abolition or alteration to this regime. He also draws attention to the statutory 
requirement that officers be appointed on merit. 

Some authorities have drawn up statements defining how the relationship between members and 
officers should work and Nolan concludes that this is a useful step which all authorities should 
consider. Particular importance is given to ensuring that proper arrangements are made for the 
working practices of officers and party groups. He does not believe that a single national model for 
these practices is  appropriate but considers that the following principles must be observed. 

0 advice to political groups must be given in such a way as to avoid compromising an officer's 
political neutrality; 

0 advice must be confined to Council business, not party business; 

0 relationships with a particular party group should not be such as to create public suspicion 
that an officer favours that group above others; 

0 information communicated to an officer by a party group in confidence should not be 
communicated to other party groups. 

There is at present no statutory code for officers along the lines of the National Code for Councillors. 
Nolan considers it desirable that the staff in every authority should have the guidance of a code of 
conduct. He considers that, unlike councillors, officers as employees are subject to normal 
employment law and this should be the basis for the enforcement of such codes. 

Attention is drawn to the lack of any statutory register recording officers' interests and to the fact that 
the law on such declarations is much more restricted than that for councillors. Nolan recommends 
a system of registration and declaration for officers which would parallel that for councillors, although 
there should be no necessity for such registers to be public. Failure to register or declare would be 
subject to disciplinary procedures. 

Nolan analyses the position of the statutory officers and in particular the Head of Paid Service 
(normally the Chief Executive), the Monitoring Officer and the Chief Financial Officer. Nolan records 
that the evidence in relation to such posts which they considered was conflicting. Some evidence 
considered the legislation to be badly drafted and, in literal terms, unworkable while others saw the 
statutory duties as an unnecessary formalisation of a professional responsibility. 

Nolan makes the following recommendations:- 

R 19 Every local authority should be required to draw up a code of  conduct for officers (based either 
on the LGM 6 model or a locally-drafted version) incorporating rules for the registration o f  and 
declaration of interests by officers similar to those we recommend for councillors. 

R20 Every local authority should have its own written statement or protocol, governing relations 
between members and officers. 
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R21 The statutory powers of the Head of Paid Service, Monitoring Officer and Chief Financial 
Officer should be reviewed by the Department of the Environment (and the Scottish and Welsh 
Offices) to determine whether they are workable and effective. 

The protection already available to Chief Executives who are threatened with disciplinary action 
should be extended to the Council's Monitoring and Chief Financial Officers, subject to the 
findings of the review proposed in R2 I .  

R22 

Comment 

8. 

9. 

10. 

11. 

12. 

Recommendation R19 is  supported. The Convention of Scottish Local Authorities has already 
taken an initiative to prepare a code of conduct for local government staff and this authority has 
commented on the first draft of such a code. Such a mechanism is  considered essential and the 
Council would wish to take the opportunity of re-affirming i ts view that the draft code, once further 
developed, should be referred to  the national negotiating bodies on local government conditions 
of service with a view to  incorporation of the terms of the code in national conditions so as to 
provide a mechanism for enforceability under contracts of employment. 

Recommendation R20 is  also supported. Former conventions that "members make policy and 
officers implement it" are too simplistic. There is  in reality an expectation that officers will 
recommend policy changes to members and similarly that members are entitled to  oversee 
implementation. In these circumstances it can be important that the respective roles and 
relationships are set down in an agreed protocol. 

Recommendations R21 and R22 involve a recommended review by Government of existing 
statutory powers of the statutory officers, including the suggestion as to  whether statutory 
protection to these officers ought to  be extended. This is the one area where Nolan has failed to 
commit himself to a view on recommendation as to  future action, leaving it for the Government 
to undertake such a review, if that is  thought appropriate. The argument on the one part i s  that 
statutory powers are required to  such officers to  'keep councillors in line' while a t  the same time 
ensuring that the officers are not the subject of unwarranted discipline as a result of requiring to 
exercise such powers because of a statutory duty. On the other hand the general professional 
duties of such officers should be well understood and the National Code of Local Government 
Conduct (and any of the codes which will replace it) do presently refer to  - and it is  to be hoped 
will reinforce - the requirement for ensuring the respective roles of members and officers are 
respected and that mutual respect is  given to the position of each other. 

In recommendation R22 Nolan refers to  an existing statutory protection to  chief executives 
threatened with dismissal but in that respect he refers to law and practice in England and Wales. 
He has omitted to qualify this Recommendation by a statement that such statutory protection does 
not exist in Scotland although the JNC Conditions of Service applicable to  chief executives require 
certain procedures to  be adopted in the discipline of a chief executive, including the mandatory 
appointment of an independent person as part of the disciplinary mechanism. 

The suggestion of a review of the statutory powers of the statutory officers is supported. In 
relation to the recommendation that those officers be offered statutory protection, if that principle 
holds good because of any perceived difficulty which the exercise of statutory powers would cause 
in the relationship with members, then a similar rationale would lead to  such statutory protection 
being offered to other, non statutory chief officers. While there is certainly a case for a review of 
the statutory powers of the statutory officers because interpretation of those duties literally can 
lead to unnecessary difficulty or even absurd results, no convincing case is  made for a statutory 
protection of those officers generally as opposed to  other senior officers. The disciplinary 
mechanism for departmental directors must be undertaken by the chief executive of the authority 
and that of itself, coupled with a right of appeal to  members, should provide appropriate 
protection if unwarranted discipline is  suggested. The position of the chief executive is  different. 
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Because of the fact that, of necessity, discipline of a chief executive must be undertaken at  
member level, the same clear rights of appeal are not available. In addition, because of his or her 
position in a council and the nature of the duties of a head of paid service, that officer may be 
more vulnerable than others to unjustified pressure and the review suggested should concentrate 
on statutory mechanisms in relation to  that officer. 
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Chapter 4 - The Enforcement of Standards 

1.  

2. 

3. 

4. 

5. 

6. 

The essence of the Nolan recommendations involving a national model code based on the proposed 
"General Principles", and supplemented by a local determined code, is that the initial responsibility 
for compliance should lie with the individual, who will have the duty to register and declare interests, 
and to decide when to refrain from .speaking and voting, and to leave meetings. 

Nolan correctly identifies that one of the problems with the present conflicts of interest arrangements 
is that there is not a unified regime and he points to the fact that the most noticeable difference is 
between the treatment of pecuniary and non-pecuniary interests, where it is a criminal offence not 
to register a pecuniary interest, but there is no requirement at all to register a non-pecuniary interest, 
and there is no sanction against the councillor who fails to declare a non-pecuniary interest; and this 
despite the fact that evidence is that conflicts involving non-pecuniary interests are just as great a 
source of concern as those involving pecuniary interests, and that the former are in many ways more 
difficult to deal with. 

Nolan concludes that although registers should include non-pecuniary interests, there is no case for 
making failure to register such interests a criminal offence. Similarly he concludes that 
non-registration of a pecuniary interest should, similarly, no longer be a criminal offence in its own 
right. 

It is recognised that this could be seen as being soft on misbehaviour but Nolan is certain that this 
would not be the result. Failure to register a pecuniary interest is an offence, not because the 
criminal law is the most effective enforcement mechanism, but because the fact that it is an offence 
is intended to send a signal to councillors that they must register. He concludes that enforcement 
would be much more effective and certain if it was undertaken as an administrative procedure within 
the Council itself. 

It is recognised that failure to declare (as opposed to register) a pecuniary interest is more serious 
because the implication of a need to declare is that a situation which might give rise to a conflict of 
interest has actually arisen. However, failure to declare a non-pecuniary interest (which currently has 
no sanction) may be equally serious. 

Nolan's conclusion is that the way forward lies with internal disciplinary procedures supported by 
external scrutiny, and backed up by a new legal framework. 

An Internal Enforcement Mechanism 

7. 

8. 

9. 

There is at present no way in which a council collectively can act against an individual councillor for 
non-compliance with the present Code of Conduct except by exclusion from committees. Nolan 
records that evidence was received from councils who were dissatisfied at being found guilty of 
maladministration by the Ombudsman on account of the misbehaviour of a single councillor; and this 
can apply even if the council itself has made efforts to prevent maladministration taking place, or has 
disowned the actions of the councillor concerned. 

Nolan suggests giving councils a collective right to control any misconduct by individual members 
which amounted to a breach of that council's code of conduct. It is recognised that there are 
concerns that such a mechanism might be used for political reasons and that it might not be 
exercised impartially because of the close relations between councillors. Nevertheless other public 
authorities have such internal disciplinary mechanisms and Nolan considers that it should not be 
assumed that local authorities should be deemed unable to put irrelevant matters to  one side in 
taking necessary decisions. 

It has been suggested that local government tends to prefer party mechanisms to discipline errant 
members and that members are unwilling for disciplinary issues to involve councillors from other 
parties. Nolan does not decry party mechanisms, considering that they are port of the informal 
arrangements which frequently resolve issues of conduct before a formal stage is reached. However, 
Nolan considers that there are cases were party mechanisms cannot work. Some members may not 
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be amenable to party discipline or may not be members of a party political group. In a council where 
there is a narrow balance between the political parties, a party may prefer to live with a problem 
rather than give ammunition to political opponents. 

A Standards Committee 

10. 

1 1 .  

12. 

13. 

14. 

15. 

Nolan's view is that an internal council disciplinary procedure will work so long as it is tightly 
constrained and subject to an external appeal procedure; and has concluded that each council ought 
to have a Standards Committee which should be a small all-party committee, composed of 
experienced councillors and chaired by someone other than the leader of the administration. 

The suggestion is that the council itself should be given statutory powers of discipline, to be exercised 
only after a recommendation from the Standards Committee. The council should have power to bar 
councillors from particular meetings, from access to particular papers or premises, and to restrict their 
contacts with named staff. It should have powers to suspend or remove councillors from particular 
committees, and to suspend them entirely from council meetings and council business, although it 
should not have the power to impose financial penalties. In the event of a suspension from the 
council, this should last for a maximum of three months. If the council declines to lift the suspension 
after three months, the councillor should be deemed to have resigned and a by-election should be 
held. The councillor would be eligible to stand for re-election. In the event of re-election and 
repeated misbehaviour, it would be open to the council to apply to  the proposed Local Government 
Tribunal for a disqualification order. 

The councillor affected would have the right to appeal to the Local Government Tribunal, and the 
penalty appealed against would be suspended until the appeal is heard. 

Nolan considers that it will often be sensible to have one or more co-opted members on such a 
committee. The presence of outside assessors would help to re-assure all concerned that a just and 
impartial decision is being reached. 

Nolan also considers that it is important that the Standards Committee, when hearing a case, should 
be advised personally by the relevant senior officers of the council. A disciplinary hearing should only 
take place in the light of a written report prepared by the appropriate officer. The proceedings should 
be in public, although it should meet privately to discuss its reports. 

Nolan also considers that while the Committee should operate as a free-standing body, a council 
might find it useful to consider giving such a committee a role at  the apex of its complaints 
procedures. Nolan has in mind the following areas:- 

e reference has been made to many concerns which have been expressed about the role of the 
monitoring officer. He considers that this role is most effective if it is primarily conceived as 
advisory. The likelihood of the monitoring officer being placed in a personally difficult position 
in pursuit of statutory duties would be eased if the postholder had the backing and advice of 
the Standards Committee, which would take the lead in advising the full council on its code 
of conduct and standing orders; 

0 Nolan believes that complaints should not be considered by the local Ombudsman until 
internal mechanisms have been exhausted and that each council should have an internal 
complaints mechanism complying with principles of good practice. He considers that part of 
the statutory duty of the monitoring officer should be to report to  the council annually on the 
operation of its own complaints systems, for both external complaints and staff complaints, 
and in particular for the use of internal whistle-blowing systems which he recommends that 
each council should have. Nolan suggests that it would be useful for the Standards 
Committee to oversee this process. 
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External Appeals 

16. 

17. 

18. 

19. 

20. 

An external appeals mechanism would be necessary and Nolan has concluded that there should be 
a new body to  be called the Local Government Tribunal. Its primary purpose in respect of discipline 
would be to  hear appeals from councillors who had been subjected to disciplinary action by their own 
authority for breaching its code of conduct. Ultimately, in the event of repeated misbehaviour, an 
authority would be able to ask a Tribunal to make an order disqualifying an individual from holding 
public office. 

It would be necessary for the Tribunal to be in a position to consider the terms of that part of a local 
authority's code of conduct which a councillor was alleged to have breached, and to determine 
whether it complied with the requirement that it should have the same effect as the proposed 
approved model code. The Tribunal would be able to require councils to amend their own codes to 
bring them into line with the model code. 

Nolan also believes that it would be appropriate for the Tribunals to review codes which were referred 
to them by the Secretary of State, with power to order an amendment of necessary. 

Nolan suggests that a separate Tribunal is likely to be appropriate for Scotland. It is unlikely to be 
necessary for each Tribunal to have a wholly free-standing secretariat and leaves open possibilities 
of asking the local Ombudsman's office to provide the appropriate administrative support, since those 
offices also have access to legal advice, but other possibilities might include the Convention of 
Scottish Local Authorities. 

Nolan's recommendations in these areas are as follows:- 

R23 The Standards Committee should be able to recommend the suspension of  councillors for up 
to three months, as well as the imposition of lesser penalties. 

R24 There should be loca l  Government Tribunals in England, Scotland and Wales with the power 
to hear appeals from councillors who have been subject to a penalty imposed by a council; 
and to require an authority to alter its Code of Conduct, standing orders, and other procedures 
when necessary. 

R25 The Local Government Tribunals should hear appeals from councillors against disciplinary 
action by their councils following a recommendation of  the Standards Committee; and should 
have the power to disqualify councillors from office. 

Comment 

21. The proposal that each council establishes a Standards Committee with powers of discipline over 
members is a bold one. Nolan i s  convinced that given good faith and appropriate external scrutiny 
by way of an appeals mechanism, such internal policing will best serve local government and 
individual councils. It will certainly place a significant responsibility on councils to  ensure both that 
the procedures used and the overall approach to  the task are fair and impartial; and are patently 
seen to  be such. Nolan refers in this chapter t o  the Standards Committee comprising 
"experienced" councillors although recommendation R15 refers to the Committee being drawn from 
"senior" councillors. These are not necessarily the same if by "experienced" Nolan considers that 
term to refer to length of service as a councillor. Whatever criteria are adopted the members 
appointed to the Standards Committee will require to  be members of some experience and 
standing with the ability to command the respect and confidence of the council as a whole and 
of the individual political groups within the council. 

22. The proposed procedure involving an officer's report to  the Standards Committee, inevitably 
involves an officer being in direct confrontation with a member accused of breach of an authority's 
code of conduct. While this procedure might be seen as being an added safeguard against 
charges of unfair accusation, there is  similarly the risk of an officer being identified with a 
particular party group or being accused of being overzealous. An officer in this situation may need 
the statutory protection referred to earlier in the Report. 
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23. Overall the proposal for establishment of the Standards Committee is  supported as being a 
necessary mechanism to support the proposed regime for registration and declarations of interest 
by individual members and overall compliance with the council’s own code of conduct. This 
comment is  however offered subject to some reservations. The procedures used and the 
jurisdiction of the Standards Committee must command confidence within the council, within the 
local community, and within other statutory agencies which would also review the circumstances 
considered by the Committee such as the Secretary of State, the Ombudsman and the proposed 
Local Government Tribunal. It can readily be foreseen that credibility will be at risk if the 
accusation is  made, whether warranted or not, that a particular case has been brought before the 
Standards Committee for political or other unjustified reason. In addition there is the risk of 
several reviews of the same circumstances being involved, with possibly different conclusions being 
reached. There may, at the extreme, be a formal investigation appointed by the Secretary of State 
involving breach of statutory duty or an investigation by the Ombudsman on possible 
malodministration. If a reference to  the Standards Committee is also involved it is  not difficult to 
foresee difficulties, not least in the credibility of the council’s own procedures, if different 
conclusions are reached. This may be a further reason for resisting giving further jurisdiction to 
the Ombudsman if  the focus of maintaining standards i s  the Council’s Standards Committee, 
subject to  review by the Local Government Tribunal. 

24. Although not within the specific recommendation, commentary in the text of the report sees a link 
between the work of the Standards Committee and complaints which might be considered by the 
Ombudsman. Nolan suggests that there should be an officers report annually on the operation 
of the council’s own complaints systems and that this might be overseen by the Standards 
Committee. It i s  suggested that this misunderstands the nature of the council’s complaints 
system. In the vast majority of cases complaints will be in relation to  service standards relating 
to individual council functions and services. Very few of these complaints will involve questions 
of probity or ethics on the part of either members of officers and it is suggested that the council’s 
overall complaints system, while it will require regular review, should be seen as a separate and 
distinct process from issues governing the conduct of councillors. To that extent the proposal that 
the jurisdiction of the Standards Committee should also cover complaints procedures generally, 
i f  that is what is  intended, is not supported. 

25. Given the proposals in relation to a Standards Committee, the suggestions for external scrutiny 
by way of a Local Government Tribunal, which would also have jurisdiction over the council’s code 
of conduct, appear appropriate. 

Whistleblowing 

26. 

27. 

28. 

The statutory requirements contained in the access to information legislation are referred to by Nolan 
as imposing demanding standards of openness on local government which compare favourably with 
other parts of the public sector. Nolon considers that high standards of openness should be coupled 
with a positive approach to whistleblowing which is a matter on which Nolan, in previous reports, has 
adopted a consistent and firm approach. In his first report Nolan recommended that:- 

’... each ... [public] body should nominate an ofFicial or board member entrusted with the duty of 
investigating staff concerns about propriety raised confidentially. Staff should be able to make 
complaints without going through the normal management structure, and should be guaranteed 
anonymity’. 

The essence of a whistleblowing system is that staff should be able to by-pass the direct management 
line, because that may well be the area about which their concerns arise, and that they should be 
able to go outside the organisation if they feel the overall management is engaged in an improper 
course. 

Nolon considers that local government should be expected to adopt this approach involving:- 

0 creating a route for confidential whistleblowing within the management structure, perhaps as 
part of the duties of the monitoring officer; 
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0 permitting staff to raise matters in confidence with the local government ombudsman or 
district auditor (for England and Wales); 

0 allowing access to some other external body, such as an independent charity. 

29. Nolan accordingly makes the following recommendation:- 

R26 Every local authority should institute a procedure for whistleblowing, which would enable 
concerns to be raised confidentially inside and, if necessary, outside the organisation. The 
Standards Committee might well provide an internal destination for such complaints. 

Comment 

30. While the overall purpose of this recommendation is  understood, this can be a difficult area which 
can involve a mixture of one or more of elements of criminal conduct, failure to  comply with 
council procedures, inappropriate conduct such as bullying or harassment and issues of personal 
grievance, real or perceived. The range of responses will vary from taking no action, instituting 
the council's grievance procedures to formal discipline of staff and/or reference to  the police. 
Nolan fails t o  give sufficient weight to the fact that local authorities, by virtue of their nature, are 
different from other statutory agencies, including other public bodies, because they are 
democratically controlled by elected councillors. Accordingly there are, as a matter of fact, 
existing mechanisms whereby misconduct of various kinds can be brought to attention outwith a 
council department. There is  clear potential for abuse of a "whistleblower" procedure and this may 
serve to  undermine normal and appropriate departmental management. There is also a danger 
of misleading an employee by reference to an ability to  make a complaint of misconduct in 
confidence. There are circumstances, such as those which may require investigation by the police, 
in which anonymity cannot be guaranteed. 

3 1.  It is suggested, as an alternative, that the proposed establishment of a Local Government Tribunal 
provides the opportunity for creating a legally sound, clear and well publicised route whereby real 
concerns over misconduct can be dealt with through an external mechanism, i f  that was 
considered to  be necessary. 

The Local Ombudsman 

32. 

33. 

34. 

35. 

Although the work of the Ombudsman is the subject of a section in the Nolan report, it was not 
Nolan's task in this study to conduct any general review of the Ombudsman's role and function; but 
the report provides a commentary on the role and work of the Ombudsman, particularly in light of 
Nolan's other recommendations. 

The Ombudsman can investigate administrative decisions, but is excluded from investigating policy 
areas, subjects which affect all or most of the people living in a council's area, matters where there 
is a right of appeal to the courts or to Ministers, or contractual and personnel matters. 

The Ombudsman may recommend redress if maladministration is found, although his 
recommendations are not legally enforceable except to the extent of requiring councils to publish his 
findings. Although calls have been made in the past for ombudsmen reports to become enforceable, 
the consensus of opinion presented to Nolan is that matters are best dealt with overall through a 
non-adversarial system which involves the ombudsmen working largely with the co-operation of local 
authorities. 

An Ombudsman's report will not usually identify the individual concerned within the council but, if 
the Ombudsman considers that the conduct of a member has been in breach of the National Code 
of Local Government Conduct, that person must be identified unless the Ombudsman considers that 
there are specific reasons for not doing so. As noted earlier, while an individual may be identified 
in this way, it is the Council as a whole which will be found guilty of maladministration. 
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36. 

37. 

38. 

39. 

Nolan proposes to leave the Ombudsman’s overall role unaltered, although the background against 
which a case would be examined would change slightly. Where a matter of conduct by a councillor 
came into question, the Ombudsman would consider first whether the councillor’s action breached 
the council‘s own code of conduct. An authority in such a situation would then have to consider not 
only what action to take to deal with the maladministration found, but also whether to take 
disciplinary action against the councillor concerned. 

In addition, if maladministration is found to have occurred, and yet the council’s own code has been 
fully complied with, the Ombudsman would require to consider whether the code itself was defective 
and if so whether to recommend improvements. Nolan suggests that if the Council declines to make 
the changes which the Ombudsman recommends, the Ombudsman should be able to refer the 
matter to the Local Government Tribunal for decision. 

Nolan refers again in this section to the suggestion that monitoring officers should make an annual 
report to the council on the operation of the council’s internal complaints system; and that such a 
report should cover not only complaints considered by the Ombudsman but also those which have 
been dismissed or successfully dealt with. As noted earlier, such an arrangement would change the 
focus of the complaints systems from one which is primarily service or functions based. 

While Nolan agrees that ombudsmen should not be able to consider personnel matters, this exclusion 
from jurisdiction should not prevent the ombudsmen examining recruitment processes. An applicant 
for a post with a council who has been unsuccessful and who believes the council’s recruitment 
practices to be unfair does not have access to the remedies which may be open to an existing 
employee. Nolan considers that recruitment practices should be open to scrutiny through a 
recognised complaints procedure. 

Audit and Surcharge 

40. 

41. 

42. 

43. 

44. 

45. 

Nolan offers little comment about the external audit regime for local authorities. He refers to a 
number of differences between England and Wales, and Scotland and considers that the 
arrangements appear to satisfy the highest standards of proprietary. Nolan refers to evidence that 
the level of identified financial misbehaviour within local authorities is very low; and that most 
problems arise from attempted external fraud by members of the public. 

Nolan records that the greatest concern expressed concerning the overall financial regime of local 
government was in relation to surcharge. Evidence to Nolan was that local government resents the 
fact that local councillors and officers, alone amongst public office holders, are subject to surcharge 
which was seen as being an unsatisfactory and unfair mechanism. 

Nolan’s conclusion is that the surcharge regime is more in the nature of a penalty than a means of 
restoring property to its rightful owner. To that extent it does not operate as a form of restitution. 
Unlike most financial penalties, surcharge bears no relation either to the means of the person being 
surcharged or the degree of culpability. 

Nolan noted the procedure in Scotland which allows the Secretary of State to  impose a surcharge of 
only part of the sum involved, or to impose no surcharge; and recorded his clear impression in 
Scotland that there was a preference for the Secretary of State, rather than the courts, to continue 
to be responsible for the final decision on surcharge. 

Nolan considers that surcharge is an archaic penalty which should be abolished and replaced, as an 
interim measure, with a procedure in which the auditor applies to  the courts for a ruling, and the 
court has the power to order remedies of compensation and/or disqualification from office. The 
courts should retain the powers to ensure that anyone in a local authority who, as a result of improper 
behaviour, gains personally at the expense of the tax payer can be ordered by way of a compensation 
order to make restitution of the sums involved. 

He considers that the Scottish and English systems should be aligned in placing the final decision on 
restitution with the court although the Secretaries of State should retain power to  sanction expenditure 
retrospectively, so making it lawful. 
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Misuse of Public Office - A New Statutory Offence? 

46. 

47. 

48. 

49. 

Nolan identifies two further major inconsistencies in the present regime. Firstly, the statutory remedy 
of surcharge is only available where the conduct of a councillor or officer leads to financial loss by 
a local authority. The present regime therefore covers the situation where relatively minor misconduct 
leads to a financial loss; but much more serious misconduct which does not lead to any loss is not 
caught. This is considered to be illogical and wrong in principle. 

Secondly, Nolan records a strength of feeling in local government over the existence of such a 
powerful statutory regime for punishing misconduct which may be serious but which does not involve 
corruption. There is a particular concern that a similar regime does not apply to others in the public 
service. 

Nolan considers that a new statutory offence of misuse of public office should be developed and that 
this should apply to all those in public service and not just to  those in local government. 

Accordingly Nolan makes the following recommendations:- 

R27 Surcharge should be abolished and, pending the introduction of  a new statutory offence of 
misuse of public office (R28), replaced with a procedure in which the auditor applies to the 
courts for a ruling, and the court has the power to order compensation andlor impose 
disqualification from office. 

R28 Subject to further consultation, there should be a new statutory offence of misuse of  public 
office, which would apply to all holders of  public office. 

Comment 

50. Both recommendations involving abolition of surcharge and the creation of a new statutory offence 
of misuse of public office are supported. The abolition of surcharge, in particular, was the subject 
to  previous comment from this Council in response to  earlier consultation and that comment 
emphasised the inappropriateness of this regime. It is recognised that i f  surcharge is abolished 
there will be a gap in the enforcement regime which must be filled. Nolan has published a 
separate consultation paper on a proposed new offence of Misuse of Public Office which would 
be developed, by statute, from common law principles. Nolan suggests that the new offence 
might, as with surcharge, identify the two situations in which an offence might occur as unlawfully 
incurring expenditure, or incurring expenditure as a result of wilful misconduct. Nolan suggests 
that the offence might also include the exercise of a public function in a manner which involves 
dishonesty or oppression or malice. The comment is  offered that the two situations of unlawfully 
incurring expenditure or incurring expenditure as a result of wilful misconduct should be sufficient 
to fill the gap created by abolition of surcharge. This should however be subject to  a defence that 
the office-holder has acted in good faith - that is, reasonably and honestly. 

Other Financial Issues 

51. Nolan records dissatisfaction with the District Auditor's 'stop' power in England and Wales by which 
he can issue a prohibition on unlawful action. He records that the Scottish system works perfectly 
well without such a mechanism. 

52. On a separate issue the Audit Commission in Engbnd and Wales raised with Nolan the question of 
the right of electors to object to local authority accounts. From evidence given to Nolan it appears 
that this right has been abused in a number of ways:- 

0 by electors who use it to challenge a decision with which they do not agree, regardless of its 
financial implications; 

e to seek redress for personal grievances where the ombudsman has dismissed a complaint, or 
in parallel to such a complaint; 
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0 by private contractors seeking commercially useful information about an authority‘s 
operations. 

Nolan accordingly makes the following recommendations:- 

R29 The District Auditor’s ‘stop’ power in England and Wales should be discontinued and replaced 
with a system of formal warning notices. 

R30 The right of a local elector to challenge an authority’s accounts should be recast to avoid 
abuse of the process. 

Comment 

53. While aspects are particulary relevant to England and Wales rather than Scotland, these 
recommendations are supported. 
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Chapter 5 - Working With Others 

1. 

2. 

3. 

4. 

5.  

6. 

7. 

8. 

Nolan refers to the increasing complexity and diversity of the means of provision of public services. 
In local government this complexity is brought about in a number of ways which include:- 

e the contracting out of services through Compulsory Competitive Tendering (CCT); 

e the establishment of joint ventures with others in the public sector, the private sector or the 
voluntary sector; 

e through local authority companies; 

e through management buy-outs (MBOs) by members of staff of the local authority; 

0 by other forms of contractual relationship with the private, public and voluntary sectors. 

Under CCT transfers of operations to the private sector may involve considerable transfers of staff. 
This can create difficulties of conduct, either through conflicts of interest for staff being involved both 
in contract preparation and subsequently as a contractor; or with staff moving from an incumbent 
contractor (whether in-house or out-house) to another organisation which may subsequently tender 
for the same contract. 

In relation to joint ventures and local authority companies Nolan records that in England and Wales 
there are statutory provisions governing such arrangements with particular reference to local authority 
controlled companies. Local authority companies may be used to  take forward particular policy 
objectives. Such companies handle the expenditure of substantial sums of public money and it is of 
particular importance that rules of propriety and audit are effective in dealing with them. 

Nolan believes that it is essential that the Audit Commission in England and Wales and the Accounts 
Commission in Scotland should be able to comment, in the public interest, on the use of public 
money. He expects that the work of the Accounts Commission as part of their audit of local 
authorities will continue to enable them to identify and comment on any areas where they believe 
they have insufficient access to records of the expenditure of public money. 

That is not to remove responsibility from local government, which must ensure proper use of public 
monies by such bodies and must maintain a wider guardianship role. 

In addition to normal financial oversight the local authority must take an interest in ensuring that 
recipients of services are treated fairly and properly; that people know where to address enquiries and 
complaints; that there are proper procedures for dealing with these which are subject to some 
oversight; and that the management of the publicly supported part of the activity is conducted in 
accordance with appropriate standards of conduct. 

There is an increasing awareness of the potential risks and liabilities which may be incurred by local 
authority representatives serving on other bodies. The proposed regime in relation to conflicts of 
interest set out by Nolan would provide for such interests to be declared. However conflicts of interest 
can also arise as a result of the responsibility of Council representatives to  the Council, when they are 
taking part in the business affairs of the outside body. 

Nolan is at present conducting a factual study of the legal framework in relation to liability which, it 
is hoped, will clarify questions of legal liability. However he considers that it is incumbent an every 
Council which appoints representatives to outside bodies to give advice to  the representative on such 
issues. 
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9. In relation to  joint ventures Nolan records that local authorities, auditors and the professional and 
regulatory bodies are becoming increasingly aware that joint ventures bring risks as well as 
advantages. Reference is made to the Accounts Commission/COSlA publication "Code of Guidance 
on Funding External Bodies and Following the Public Pound" and reference is also made to the 
intention of the government to publish a consultation document later this year addressing problems 
local authorities may encounter in this area. 

Complaints Procedures 

1 0. Although internal complaints procedures are becoming established Nolan records as more 
problematic the extent to which those receiving a service can find an adequate route of complaint 
where the service is provided under contract to the Council by an outside organisation. Local 
authorities are encouraged to make arrangements with contractors to handle complaints through its 
own complaints system in respect of the contractors' services; and the fact that a contractor has a 
complaints system of its own should not prevent the local authority's complaints system being able 
to handle a problem if the complainant is dissatisfied with the response from the contractor. 

1 1. Nolan recommends that:- 

R3 1 Local authorities should ensure that people who receive services through a contractor to the 
local authority have access to a properly publicised complaints system. 

Comment 

12. 

13. 

14. 

This is  agreed where the service provided by the contractor is one which the Council would 
otherwise provide in house through i ts  own staff. The further comment is offered however that 
this recommendation sits uneasily with the fact that in many cases the public have lost the right 
of redress to  the Ombudsman because services formerly provided within local government are now 
delivered elsewhere. Examples are the new Water and Sewerage Authorities and the Scottish 
Environmental Protection Agency. 

Nolan considers that it is important that local authorities should seek to provide, through their 
contracts, access to their own internal whistleblowing procedures with the staff of contracting 
organisations. This could involve requiring the contracting organisation to declare, as part of the 
contract, that any confidentiality clauses relating to  its staff should not apply in relation to a formal 
reference by that member of staff to the Council's internal whistleblowing procedures. 

Nolan recommends that:- 

R32 Staff of contracting organisations should have access to the local authority's whistleblowing 
procedures. 

Comment 

15. While this proposal may appear superficially attractive the practical difficulties involving in making 
such systems work effectively should not be minimised particularly when the services might be 
provided through some form of joint venture. It will not always be clear that the services provided 
are exclusively those which would otherwise have been provided through local government. In 
addition it requires to be recognised that employees of a contractor are, as a matter of fact and 
law, not employees of the Council and accordingly that the Council's responsibilities and 
jurisdiction, as well as ability to directly control, are limited. That is the nature of the difference 
between an employee of the Council as opposed to a contractor or an employee of a contractor. 
It is one thing to  ensure that contractors have an appropriate complaints system. It is quite 
another to create a mechanism whereby the employees of another Organisation can expect to seek 
redress from the Council. 
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Movement of Staff 

16. Nolan records that potential difficulties of local authority officers moving to the private sector have 
been recognised for many years although the situation has moved on considerably, particularly with 
the advent of the Transfer of Undertakings (Protection of Employment) (TUPE) Regulations. Nolan 
considers that greater clarity is required about the position of staff moving from local authorities to 
contractors and potential contractors by tackling the issue across local government. 

17. Two courses of action are offered. The first involves a restrictive covenant whereby officers moving 
to the private sector undertake that for a fixed period of time they will not solicit business from clients 
in respect of defined services or supply those services to other clients. The second approach is that 
tenderers for Council work should be required to declare the name of any member of staff who has 
worked for a local authority to whom the bid was being made. 

18. Nolan accordingly recommends that:- 

R33 Local authorities, which are concerned about conflicts o f  interest when staff move to the 
private sector, should consider the introduction of restrictive covenants, or stipulations in the 
contracting process, to avoid conflicts of interest. 

Comment 

19. These recommendations are considered appropriate in the context of the contracting culture. 
There is a significant danger of bias i f  an officer leaving the Council’s service takes with him 
information which is  commercially advantageous to a particular contractor. In legal terms these 
areas are difficult to enforce but further study, particularly in relation to  restrictive covenants is  
recommended. This i s  a matter which should also be taken up through the mechanism of the 
proposed staff code of conduct and highlights the necessity of ensuring that the terms of that code 
are made properly enforceable. 
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Chapter 6 - The Planning System 

1. Nolan records that his Committee received more letters from members of the public about planning 
issues during the Committee's work on local government than on any other subject. The planning 
system has a significant effect on property values and the impact of planning decisions on a local 
community is both direct and visible. 

2. While acknowledging evidence that the incidents of corruption in the planning system are very low, 
the planning process can be distorted in other ways; by a desire for social engineering; by a prejudice 
in favour of a particular group in the community; or by a need for community facilities. Against this 
background Nolan has chosen to consider the following particular areas:- 

e the roles of councillors and officers in the planning process; 

e best practice in planning procedures; 

e planning gain; 

e the independent scrutiny of planning decisions. 

The Roles of Councillors and Officers 

3. Councillors exercise two separate roles in the planning system. They determine applications, arriving 
at a decision on granting or refusing permission by using planning criteria and by excluding non 
planning considerations. They act also as representatives of public opinion in their communities. 
Nolan recognises these roles and in particular highlights the judgements and opinions which members 
can legitimately bring to the planning process and this section of the report spends some considerable 
time highlighting the legitimate issues which members can bring to bear in determining planning 
applications as well as representing community interests. 

4. Nolan makes the following recommendation:- 

R34 All members of an authority's Planning Committee (or equivalent) should receive training in 
the planning system, either before serving on the Committee, or as soon as possible after their 
appointment to the Committee. 

Comment 

5. This recommendation is  supported. 

Best  Practice in Planning Procedures 

6. Nolan has devised a Code of Best Practice in Planning Procedures which is set out as follows:- 

Code of Best Practice in Planning Procedures 

Members and officers should avoid indicating the likely decision on an application or otherwise 
committing the authority during contact with applicants and objectors. 

There should be opportunities for applicants and objectors, and other interested parties to make 
presentations to Planning Committee. 

All applications considered by Planning Committee should be the subject of full, written reports from 
officers incorporating firm recommendations. 

The reasons given by Planning Committee for refusing or granting an application should be fully 
minuted, especially where these are contrary to officer advice or the local plan. 
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Councillors and planning officers should make oral declarations at  Planning Committee of significant 
contact with applicants and objectors, in addition to the usual disclosure of pecuniary and 
non-pecuniary interests. 

No member should be appointed to Planning Committee without having agreed to  undertake a 
period of training in planning procedures as specified by the authority. 

7. Nolan makes the following recommendation:- 

R35 Planning Committees should consider whether their procedures are in accordance with the 
best practice set out, and adapt their procedures as necessary, setting them out in a code 
accessible to councillors, staff, and members of the public. 

Comment 

8. This recommendation is  supported although there is  a danger in concentrating on the planning 
system to the exclusion of other decision making processes which significantly affect property or 
asset values and/or otherwise impact on the community. By way of an example local authorities 
(and through them licensing boards in respect of liquor licensing and betting and gaming) exercise 
a jurisdiction in relation to  licensing issues of various kinds which can significantly affect the 
monetary worth of a business, an individual or a property as an asset. It i s  suggested that, 
particularly when codes come to  be prepared in relation to conduct by members and officers, these 
codes should not concentrate unduly on the planning process to  the extent of excluding other 
(although perhaps less obvious) local government functions and particular decisions which can 
have a similar effect. A clear analogy can be made between the effect of a planning decision in 
respect of a commercial property and a licensing decision in respect of licensed premises. In both 
cases the outcome for an applicant can significantly affect his own worth while a t  the same time 
the consequences of grant can have an effect on the property of others and the overall community 
which the Council represents. 

Planning Gain or Obligations and Agreements 

9. 

10. 

11.  

12. 

Planning gain is considered by Nolan to be the most intractable aspect of the planning system with 
which the Committee has had to  deal. 

Under the system of planning gain local authorities may negotiate an agreement with developers who 
agree to provide for the local community facilities which are needed as a result of the development. 
No one disputes that is it permissable for the community to impose an infrastructure charge. 
However suspicion arises in some quarters on the part of objectors to development that inappropriate 
planning permissions are being given because of infrastructure improvements offered by developers. 
In the view of such objectors, planning permissions are being bought and sold. 

At the same time Nolan records that some developers feel that they are being held to ransom by local 
authorities or involved in auctions to  get planning permissions which should have been granted on 
their own merits. This is particularly set in the context that, in recent times, some planning appeals 
have taken a considerable period of time to conclude, leaving the developer with the unsatisfactory 
alternative of seeking to negotiate a planning agreement in order to avoid the delay in the appeal 
process. 

Nolan makes the following recommendations:- - 

R36 The Department of the Environment (and the Scottish and Welsh Offices) should consider 
whether present legislation on planning obligations is sufficiently tightly worded to prevent 
planning permissions from being bought and sold. The Departments should continue to 
reduce the time taken for planning appeals to be arranged and should set demanding targets 
to that end. 
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R37 Local authorities should adopt rules on openness that allow planning agreements to be subject 
to discussion by members of  the authority and the public. They should not restrict access to 
supporting documents except where justified by the requirements of  commercial confidentiality; 
which should be interpreted narrowly. 

Comment 

13. This recommendation is  supported. 

Independent Scrutiny of Planning Decisions 

14. 

15. 

16. 

17. 

18. 

Nolan records that public suspicion can be created by the power of local authorities to grant 
themselves planning permission for their own land and developments. Nolan recognises the existing 
safeguards and does not believe that automatic call-in for all applications in which a local authority 
has an interest is either necessary or workable, providing applications contrary to the development 
plan are rigorously scrutinised by the government departments concerned. 

Nolan also identifies that an application may well generate a substantial body of objections despite 
being in accordance with the local plan. Local residents may not become aware of a major 
development proposal until a formal application is  made, whatever has been said at draft plan stage. 

A controversial application for which the local authority proposes to grant itself consent is likely to 
invite criticism, even if the application is in accordance with the local plan. Nolan considers that 
substantial public concern should justify, in its own right, notification of such applications to the 
appropriate Secretary of State. 

After reviewing various options Nolan concludes that a swifter appeals system, and an expanded 
system of notification, might answer many of the complaints which his Committee received in this 
area as well as in the case of planning gain. 

Nolan makes the following recommendations:- 

R38 The Government should require authorities to notify the appropriate Secretary of State of  all 
planning applications in which they have an interest, either in the development or in the land, 
either where the proposed development is contrary to the local plan, or has given rise to a 
level of objections regarded by the appropriate Secretary or State as substantial. 

R39 The Government should be more ready to use its powers to call in all major planning 
applications handled by an authority where, over a period of time, there is substantial public 
concern about that authority's decision-making procedures. 

Comment 

19. Current procedures do allow for scrutiny by the Secretary of State of development proposals of 
planning authorities. In order to ensure transparency, the Council supports a review of those 
mechanisms to  provide public confidence that councils as planning authorities are not applying 
more favourable considerations to developments in which they have an interest as opposed to  
others. Accordingly recommendation R38 i s  supported. 

However, recommendation R39 runs contrary to  much of what Nolan has commented earlier in 
his report. Generally he is supportive of self regulation and giving authorities the necessary 
autonomy and discretion to regulate their own affairs, thereby fostering responsibility within the 
organisation. The suggestion that Government should be more ready to  call in major planning 
applications in the circumstances described could lead to  a presumption of call in in the case of 
authorities who regularly receive a significant volume of objections to  applications. Dissatisfied 
objectors will not always distinguish between their unhappiness over a decision on the merits of 
an application as opposed to  unhappiness over the decision-making process. Authorities could lose 
significant autonomy and this recommendation is not supported. 

N LCADMIN\TH IRDRNC JOH 
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The Seven Pn*nciples of Public Lqe 
Seljlemess 

Holders o f  public office should take decisions solcl!, in ternilr of 
time pub l t c  interest. Tlme!.should nor d o  so in order to gain financial or 

other material benefits for themselves. 
their family, or  their friends. 

Integrity 
Hc )Ider\ of public office should not place themselves under any finimcial 
()I' other obligation t o  outside individuals or  organisation!, that might 

influence them in the perfornmance 
o f  their official duties. 

Objectivity 
In cx-t?.ing out public Iwsiness. including making public appointments. 

nnxtlinp conmcts.  or recommending incli\kiu3ls 
for rc\varcis and benefits. holders o f  public officc 

.should mnke choices o n  merit. 

Accountability 
Holder.; ( ) f  pul>lic. offic.r :ire accountable for their decisions aimcl actions t o  

the  public and niust submit themselires to n h a t e ~ ~ e r  scrutin!. i!, 

appropriate t o  their office. 

- Openness 
Holders o f  pul>lic office should he as open :IS possible :ibout all 

the decisions :ind actiot1.s that the!. take. The!. should give reasons for 
their ciecisions and restrict information ani!. n.hen the 

n.ider public interest clearly demands. 

Honesty 
Holders of public office have a duty t o  declare any private interests 

relating to their public duties and t o  take steps t o  resolve any conflict5 
arising in 3 \va)* that protects the public interest. 

Leaded@ 
Hc dders o f  pul>lic office should promote and support these 

principles b!. leadership and esrtmple. 



From: The Right Honourable The Lord Nolan 

July 1997 

I am pleased to present the third report of the Committee on Standards in Public 

In preparing this report on local government we have visited over 100 local 
Life. Like our first W O  reports. it is unanimous. 

authorities throughout Great Britain; we have considered over 1,000 written submissions; 
and we have taken oral evidence from 80 individuals or organisations. 

Tha t  we have found elsewhere in our studies of public life holds good for local 
government. Despite instances of corruption and misbehaviour, the vast majority of 
councillors and officers observe high standards of conduct. The number of people who 
have used their position in local government for their own ends is small compared with the 
\'as[ majority who genuinely wish to serve their community. We have been impressed by 
the positive attitude which local councillors and officers have taken to our inquiry and their 
awareness that high ethical standards are critical to maintain public confidence in local 
government. 

Nonetheless it is important to have in place mechanisms to prevent misconduct and 
to deal with it effectively. We have found that councillors and officers are not helped by the 
s!Tstem of rules and regulations which have been introduced to govern their conduct. Over 
the !Tears. the statutory and non-statutory arrangements for codes, registers and 
declaration of interests, the punishment of misconduct, and so on, have grown into a 
confused, and confusing, mixture. A lack of clarity about standards of conduct can easily 
lead to n,rongdoing. 

A4ccordingly, we are recommending a fresh start which gives greater responsibility to 
local government itself for devising and regulating standards of conduct, within a 
framework that gives consistency of standards and proper enforcement. We want to make 
sure that each - councillor and officer knows what is expected of him or  her. We also 
recommend a strong and rational system of external scrutiny to ensure that freedom is not 
abused. 

not entailing bribery or corruption, is nonetheless improper. Amongst our 39 
recommendations, we propose the abolition of surcharge and the creation of a new 
statutory offence of misuse of public office. It would apply to all who hold public office, not 
only to those in local government. We are issuing a consultation paper to seek views on the 
details of this recommendation. 

It would have been impossible for the Committee to cover every aspect of local 
government which has been raised in the evidence we have received. We have therefore 
focused on a limited number of key areas which attracted most evidence or  where we 
believed that reform was most warranted. We believe that the principles we have set out in 
this report, as in our previous reports, should apply across all areas of local government. 

Our work has highlighted the need for a statutory sanction for conduct that, while 
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Tbini Repon of the Commtnee on Standanis in F’ublic Lye 

Introduction 
1. The Committee on Standards in Public Ue  was established by the then Prime Minister 
in October 1994. under the Chairmanship of Lord Nolan, to consider standards of conducr 
in various areas of public life, and to make recommendations. 

2 ,  In May 1995 we produced our first report (Cm 28 jO),  on Members of Parliament, the 
Euecutive (Ministers and civil semants), and executive non-departmental public bodies 
(NDPBs). including NHS bodies. In May 1996 we produced our second report (Cm 3270), 
on further and higher education bodies (including universities), grant-maintained schools, 
training and enterprise councils (local enterprise companies in Scotland), and housing 
associations. 

3.  Our third study has looked at aspects of conduct in local government in England, 
Scotland and Wales. We announced the study in June 1996, published a consultation paper 
in Jul!. 1996. examined written submissions in autumn 1996, and held public hearings 
between December 1996 and February 1997. We have considered over 1000 written 
submissions, taken formal oral evidence from 80 individuals or organisations, and made 
informal visits to over 100 local authorities. 

4. 

high quality. Because of the complexity of local government, of its operating environment, 
and of its legislative and supervisory framework, most submissions have addressed 
themselves to particular points rather than to the overall framework. In the light of all this 
material we have had to consider very carefully how best to shape our report. 

The oral and written evidence we have received has been extensive, and generally of 

j. To cover every subject raised would have been impossible. We have therefore 
concentrated on a limited number of key areas: subjects on which we received evidence 
from very many of the organisations and people that wrote to us, or where we believed 
there was an obvious need for reform. 

6. Our report deals with what are known as ‘principal councils’, that is county councils, 
districts councils, and unitary authorities in England, Scotland, and Wales. We did not feel 
we could extend our work to make recommendations in respect of parish and communiry 
councils, although we did receive written evidence about them, and took evidence (which 
we valued) from the National Association of Local Councils. 

- 

7 .  We hope that parish councils, and their representative bodies will however study the 
recommendations set out in our report and consider taking account of those which are 
applicable to their procedures and powers. This is particularly imponant in view of the 
likelihood that parish and community councils will gain additional duties as time goes on. 
This is a welcome development, but one which carries responsibilities as well as 
opportunities for parish councillors and clerks. - 



8. Those who wish to examine the full range of evidence we were sent will be able to do 
SO. In line with our previous practice, transcriprs of our 0121 evidence are published as 
Volume Two of this report, while our  written evidence will be made a\?ailable in bound 
volumes in the Public Record Office and the Libraries of Record, including the National 
Libraries of Scotland and W'des. 

9. 
witnesses by the position they held at the time of giving evidence. 

We illustrate the text of this report with quotations from witnesses. We refer to these 
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Chapter I 

Summary and List of 
Recommendations 
10. 
h 3 ~ e  gained in esamining standards over a wide range of British public life. '4s with all the 
other sectors we have esamined we have found an enormous number of dedicated and 
hardnorking people. We are of course well aware of the relatively few, but highly 
publicised. cases where things have gone wrong or people have behaved improperly. But it 
is important to set such cases in the context of more than 20,000 councillors and 2,000,000 
eniplo!.ees in local government. 

In this report - our third - we have been able to build on the experience which we 

11. %;e haire commented in our previous two reports that attempting to enforce good 
conduct through detailed rules, especially where these are based on the presumption that 
people ndl naturall!. misbehave, can itself contribute to wrongdoing. Nowhere is this more 
t rue  than in local government. Local government is far more constrained by rules 
governing conduct than any other part of the public sector we have examined. It is 
therefore ironic, but not at all surprising. that despite the profusion of rules, the lack of 
clarit!? over standards of conduct persists and in some cases has grown. We believe that the 
ke!. reason for this is that responsibility for the maintenance of standards has moved away 
from local government. 

11. We believe that a new start can be made on an ethical framework for local 
government within the climate of improving relations between central and local 
goiwnment that has now existed for some years. This would take the best of what already 
esists. but place leading responsibility with local government itself. 

13. 
local government operates. We propose: 

The effect of this would be a radical change in the ethical framework within which 
- 

a clear code of conduct for councillors developed by each individual 
council within a framework approved by Parliament; 

that each council should have a Standards Committee to deal with 
matters of proprien. and to have powers to recommend to the full 
council that errant members should be disciplined; 

the creation of new Local Government Tribunals to act as 
independent arbiters on matters relating to councils' codes of 
conduct and to hear appeals from councillors and others; 

the involvement of the courts in imposing penalties for misconduct, 
to replace surcharge; 

following consultation, a new statutory offence of misuse of public 
office. 
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Codes 0 f CO 77du ct 
14. While we believe it is important that local authorities themselves should adopt their 
oFi” codes of conduct. we recognise that this needs to be done Aithin a national 
framework. There has to be a degree of consistency across local authorities and an 
assurance that certain minimum standards will be attained by any indhidual code. We 
believe this should be achieved by: 

a statement of ‘General Principles of Conduct for Local Councillors’ 
approved b), Parliament; 

a ‘Model Code of Conduct for Local Councillors’ prepared by 
representatives of local government and also approved by 
Parliament; 

a requirement on each local authority to adopt a local code of 
conduct which incorporates and reflects the general principles and 
achieves at least the same effect as the approved model code. 

15. 
and adopt a code, within the national framework, to meet its local needs. It would ensure 
that responsibility for the code was taken by that local authority. It would also enable the 
local authority to take into account specific local circumstances and to have the flexibility 
to change the detail of its code if those circumstances changed. 

This structure would place on each local authority a firm responsibility to think about 

16. Although it is important that responsibility for drawing its own code is placed firmly 
o n  each individual local authority, there should be for an independent arbiter EO consider 
n*hether a local authority’s code has ‘at least the same effect as’ the model code approved 
b!. Parliament. A Local Government Tribunal set up under the Tribunals and Inquiries Act 
would fulfil this role. We set out in the report some thoughts on how the Tribunal might 
operate and be staffed. 

1’. 
Conduct which is widely felt to be confusing and unhelpful. Recommendations 
RZ-7 and R23-25 

The above structure would replace the present National Code of Local Government 

Registration and declaration of interests 
18. 
greater clarity for the individual councillor. We believe that this clarity needs to be carried 
through into the rules on the registration and declaration of interests and into the action 
to be taken by councillors when faced with a potential conflict. We believe these rules 
should cover: 

The individual local authority codes which we recommend above will produce far 

a public register of interests covering the pecuniary interests of a 
councillor, close family members and members of his or  her 
household; and non-pecuniary interests which relate 10 the 
councillor’s sentice on bodies with which the council is associated. 
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the requirement that all relevant interests should be declared at 
meetings. There should be a graded response up to and including 
nithdrawal from the meeting by the councillor where there is a real 
danger of bias, but in lesser cases it should be possible for a 
councilIor to panicipate in the meeting and, in some cases, to vote. 

19. 
CO recommend to the full council that the councillor should comply or  be disciplined. 
Recommendations R8-14 and R 1 7 - R l 8  

If a councillor failed to abide by these rules, the Standards Committee would be able 

20, 
Local Goj'ernment Management Board and individual local authorities in establishing 
codes of conduct for officers. We considered whether a formal framework similar to that 
for members was needed but concluded that the way forward was to build on the existing 
arrangements. 

We belietve it  is important to build on the work that has already been done by the 

71. One particular area that gave us cause for concern was the potential for improper 
behaviour if the normal professional relationship between member and officer became 
unsatisfacton, b!. being either too comfortable or too combative. A number of councils 
already adopt a formal protocol setting out the relationship between officers and 
members: we believe that principle should now be extended throughout local 
go\*ernment. 

2 2 .  Clarifiing the role of the so-called statutory officers - head of paid service, 
nioniroring officer. finance officer - is particularl!. important. We therefore recommend 
that the government should re-examine their roles and should consider extending the 
staturor). protection of chief executives who are threatened with disciplina~ action to the 
monitoring and finance officers. Recommendations R19-22 

- 

Disc ip /in e 
1 3 .  In ou r  various contacts with councils and in our public hearings we were struck by 
the difficulty that can be experienced in bringing an errant councillor to book. In the 
absence of satisfactory disciplinary procedures available to the council itself, the political 
parties have, to some extent, filled that vacuum. We accept that these party-centred 
procedures can have a valuable role, but believe the council itself should be able to 
discipline members. This is the thrust of our recommendations for a Standards Committee 
coupled with the independent scrutiny of a Local Government Tribunal. 

24. 
concept of surcharge of councillors is unsatisfactory. We believe it is particularly 
unsatisfactory to have a procedure in England and Wales in which the District Auditor 
formulates and prosecutes a case against individual councillors, judges guilt or innocence, 
and determines the penalty on the basis of his own calculation of financial loss. We believe 

We have been persuaded by the evidence put to us by many witnesses that the 
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that the concept of surcharge itself is now outdated. It should be abolished and be 
replaced by the direct involvement of the courts in judging guilt or  innocence and the 
appropriate penalry 

2 j. 
statutory regime which enables action to be taken in the event of misconduct which is 
serious, but does not entail bribery or corruption. In this report and in a consulution 
paper which is being published to coincide with it, we therefore recommend, subject to 
Further consultation, the introduction of a new statutory offence of misuse of public office. 
This new offence would address one of the great inequalities felt by those in local 
government as it would apply to all in the public service and not just to councillors and 
officers. Recommendations R27-30 

We believe that it is important for all holders of public office to be covered by a 

26. 
and is the one on which we have received by far the most submissions from members of 
the public. Inevitably the planning process produces both winners and losers. The 
planning process puts elected councillors into the position of taking decisions within a 
legal framework but also being required to exercise their representative role on behalf of 
their constituents. Those who lose out frequently put the blame on the process itself. 

Planning is probably the most contentious matter with which local government deals 

27. We have no doubt that there have been serious abuses of the planning process: many 
of these have been the subject of separate inquiries and others were mentioned to us  
during the course of our public hearings. But we are not convinced that some of the more 
mechanistic solutions proposed are necessarily the right ones to prevent abuse. 

28. Our recommendations on codes ‘of conduct and conflicts of interest will be of 
particular importance in their application to planning. We also believe that local authorities 
should examine how their planning processes match up to standards of best practice that 
we have drawn from a variety of individual councils. 

29. 
important that members of planning committees should be trained in planning procedures 
and planning law. We have particular concerns about planning gain and about local 
authorities granting themselves planning permission; we believe that there are changes 
which can help to reduce the potential for planning permission being bought or sold; and 
we believe that there should be greater openness in the planning process. We also believe 
it important that the relevant Secretary of State should be notified of all planning 
applications involving the local authority’s own property or  land which contravene the 
local plan or excite a substantial body of objections. Consideration can then be given to 
which applications should be called-in for decision. Recommendations R34-39 

There are however some specific areas where action is needed. We believe it is 
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Otbei- issues 
30. We have focused our report on the main areas that have concerned our witnesses and 
on the areas that we consider have the most significant effect on standards. However, there 
are some areas not covered above on which we comment. These mainly arise out of 
different methods of providing public services. 

31. We look at the effects of Compulsory Competitive Tendering, Joint Ventures. 
Management Buy-outs and Local Authority Companies. Broadly we conclude that, pro\ided 
arrangements for audit are satisfacton: and provided local authorities take proper 
responsibility for the provision of services by such organisations, it should be possible to 
tackle issues of standards in these bodies satisfactorily. The two fundamental propositions 
set out In our second report bear repeating for local authorities (see box). 

FUNDAMENTAL PRINCIPLES 
#\\'here N citizen receives a serifice which is paid for uhol(y or in part b ~ e  the ta ipqvr .  
t lm i  the got~ernmetit or local airthoritje must retain appropriate responsibility for 
s~fegircirding the interests of both user and taxpaver regardless of the status of the 
srriiice proibider ' 

'Ceittrnl control of nutonomoris but centraI(vfunded local bodies should be limited as 
frrr NS possible to settittg poIigi guidelines and operating boundaries, to ensirritrg art 
cflktitle audit frameuiork. and to the effectiiie deplosment of sanctions. Gotternmerit 
c i m i  Pnrlionierit skoirld aim to emirre that local nreclJanisms to influence the activities 
t! f local bodies exist. atid sborild gir fe them the support necessaqT to ensure 
ncco t I I I ta b ili?],. ' 

32.  
is the handling of internal concerns about standards - whistleblowing. More should done 
to provide clear routes by which concerns can be raised both by staff working in local 
authorities and those outside who are providing public services. Similarly we believe it is 
important that the local authority takes responsibility for handling complaints about its 
services, whatever organisation is providing those services. The new means of provision of 
services has resulted in considerable movement of staff from local authorities; rather than 
formal business appointment rules, we recommend dealing with any risks through the 
terms of contracts of employment. 

One area which we do not believe is yet sufficiently well developed in local authorities 

33. 
themselves for public service. At a local level there is a demand for people to serve on the 
boards of grant maintained schools, training and enterprise councils and many other 
bodies. There is a concern in local government that such board members are less 
constrained in their actions, and subject to fewer sanctions, than councillors and that there 
should be greater recognition of the democratically elected status of a councillor. 

Becoming a local councillor is now just one of the ways in which individuals can offer 

.. 

i 
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34. We received a number of submissions about the level of allowances, the timing of 
council meetings, the status of councillors and the willingness of employers to proklde 
time off to attend meetings. While we do not believe there is a prescriptive answer to some 
of the problems raised by these submissions, we do believe that local authorities could 
themselves do more to make the working arrangements for members more practicable and 
should work with employers to remove barriers to becoming a local councillor. 
Recommendations R1, R26 and R31-33 

I<.+ 
f i j i -  Lot-nl Cor1 i I cillo I s ' p r-epnred 171 the local go[ wizii~ei I t  rzsocintio I i s  CII I rl 
o 11 ilxrdsi~ieii. proi sided that a 11.1, .\lodel Code which is appi-or v c i  iiicoipoi*~itcs ci i i t f  

1.1 f lccts the 'Ge i z ei -al Prii i ciples '. 

The Seci.c.tui-ies of  State sl~orrld take powers to appror 'e '.\lode1 Corks of Coiidirct 

K 6  The nppiupt-iate Secirtai:i* of State shoirki ke ahie to iizake ci, for-riid i-erpiest to 
a local airthorit~ that it sboirlrl itiake changes iir it.< /ocd  code 01- staiidiiig o i ~ f e i : ~  (f 
he or she considers that it does not achiet,e at least the sait~e effect LIS the i?iorlel 
code. Ifthe local autborih' does not coinp!i: the Secretai?? of State shotrld be able to 
wfei- the code to the t-eler w i t  Local Goiver?meizt Tt-ihiriml (see RX), uhich icloirld 
hni le the potcw to 07-dei- cl~iiige.i. 

RT The Cottintisiotier for I-ocal Adiiiinistration (the local oinDtrdsniait) sboirfd De 
&le to recomrnetzd changes to a local atitbori?iI k code. aid ij'necessni:1* refer the 
matter to the relet laut Local G~i~eritineiit E-ibtrital. for a.flnal decision. 
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RI6 -4 iiieeting o f  the.frill coirticil (operr to the pirhlic arid press) to coitsider a 
ivpor-~ qf.the Staiidnrds Coiiitnittee shoirld he held as sooii as possible qfier the 
. \ fc~i  icilii~i? Coin 11 i ittee has repoi-ted. 

. .  
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Rlb' The Cotiiiiiissioiiei-, for- Local Administration in Ettgfarid should ceaw to i.iszicJ 
Rei i ei-nl ,qi i i r k  i 1 ce aho r it coi?flicts of ii iterest. 

RI3 Ei<c~r;it local atithoi-i~~ shoirld De required to draiia zip a code of coiidiict.foi. 
officeis thnsed eifhei- oii the LG.1IB tirodel or a local(if-di-afred rvrsiott) 
ii icor por u t  ii ig 1-1 iltJ?;. for the i-egist ratioit and declaizzatioii of ii it er-esfs hi' officers 
.iirlii/llJ- to th .w  I W  J-ccoiitiileiid for coiiiicilloi-s. 

122 
di.ic*iplirul i ; ~ ,  rictiot I .ih t ld he e.I-tei idea' to the cotr it cil 's i n  oizitoi-ii 1g ai id ckie f 
fiiiaiiciril officers. srihject to tbe~fiiicii~tgc of the i-ei-ieiiq pi-oposed iii lZ1. 

Tl.w piutectioii nli-eod.is ai .ailable to chief eyeczitiiles uVho are tbi-enrcvied ii-ith 

E.< 
CO I I i I cil f o i:s.fbr* i lp to th-ee I I ioi i tlx. as ii vi1 as the iiiipositioi i of Iessei- pei t nlt ies. 

T h  Staiidni-ds Coiiiiiiittee slJoirlcl De able to i-ecoiniiierid rhe sitspeitsioii of 

L77 Siirchaqe should be abolished aiid. peridiirg the irrtroducrioii of Li iteic' 
.ctatritoi:if o f f i c e  of miszise of pziDlic o@ce Ui28), replaced with U procediii*e iir 
riY7ich the aiiditol- applies to the corii-ts foi- a i-uliizg. and the court has the poziler to 
oi-dei. coi7tpeiisatioi7 aiid~oi- iiiipose di.~~iiai~icatioitft-ot~i olfice. 

Eh' 
iiiisiise ofpirbiic office. tiv!!ich iiqouid app!iI to all holdeis of pziblic office. 

Sidy2ct to.ftrr-thei* coirsirftatioii. rl3ei-e shoufd be a rieii statrrtoi:i * offence of 

L70 
cii.sc-oiitiiitied aiid i-eplnced u-ith a .Ci'.steiii o[foi-niai zi*amiiig iiotices. 

The District .4iiditoi-'.c 'stop ' poriw iiz Eirgiaiid aizd Wales should De 
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Chapter 2 

The Local Councillor 
:A broad range of experience is as important in a local council chamber as it is in 
Pnrliatnent. ' Ana'y Myles, Chief Executive, Scottish Liberal Democrats 

' I  rc,otit local gor~ernment to be filled with people ulho have a great deal of local 
interests and the,. must be the butcher the b a k e  and the candlestick maker - erqeq* 
kind of profession including farmers - as well as the local trades union member' Rt 
Hon john Gumrner Secretary of State for the Environment 

3 j. 
Local authorin. councillors are the other group of people in public life whose 
accountability derives from the ballot box. In other respects their roles may be veT  
different, but we believe that democratic election gives local councillors, like Members of 
Parliament. a special status in public life. It places on them also a responsibility to set an 
example for public service as a whole and for local government in particular. 

In our first report we dealt with the standards of conduct of Members of Parliament. 

Set-z ling as a Councillop' 
36. Although councillors are elected, they fulfil an executive role which is wholly 
constrained by statute. .4t least constitutionally they have no broader discretion by virtue o f  
their being elected. This can be a source of tension in local government and in relations 
between central and local government. Some have suggested that these difficulties could 
be eased by creating a greater degree of constitutional legitimacy for local councillors, by 
virtue of their elected status. This might allow them more local discretion about the nature 
and extent of their role without the constant risk of falling foul of the doctrine of ultra 
zlires (decisions falling outside the legal competence of those making them), or  at the ven 
least give them a broad, discretionar). spending power. 

37. These are subjects well worth exploration, but we have to consider the arrangements 
which we find. There are two points which we must note. First, local accountability is best 
achieved locally. An excessive degree of central control diminishes accountability, especially 
since Parliament is not well placed to exercise control over the executive in respect of local 
matters. 

38. Second. as a recent House of Lords report put it, 'it is clear that relations [between 
central and local government] were until the last two or three years very bad'. The then 
Government, in its response, did not disagree. 

39. This history of bad relations may be one reason why it appears that many of the 
present arrangements for maintaining standards of conduct are founded on the 
presumption that if elected local politicians are not constrained either by their officers or 

1 Rebuilding Trust. House o f  Lords 9-. Jul! 1990. page 50. pamgraph 6,- ,  The Government's Response, Crn 3464. November 1996 
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by some other outside body they will act irresponsibly. A particular problem is that key 
responsibilities for maintaining standards are often placed outside councils, when 
accountabilie would be better served if the emphasis was on internal controls and 
responsibilit). supported by external scrutiny. 

40. A suspicious attitude on the part of central government towards local goi.ernnient 
tends to damage the structure of public life and to reinforce public disenchantment with all 
democratic institutions. It is not compatible with the approach which we have taken 
tonxds  Parliament, where we have tried to avoid creating a situation in which appointed 
officials. or judges, take precedence over democratically elected representatives. A lack of 
trust, or an assumption of irresponsibility, is not compatible with the linkage berneen 
responsibility and accountability which is the essence of good governance. There is some 
reason to believe that this may be one of the factors which discourages people from senice 
3s councillors, so that there is a self-fulfilling element in the approach. 

i 1, There is now a general acceptance that relationships between central and local 
go\wnrnent are improving, and this has encouraged us in the recommendations we make. 
We believe it  is particularly important to encourage an attitude of mind among those who 
are charged with drawing up legislation and regulations, in which they start from the 
assumption that public bodies should take prime responsibility for their own standards of 
conduct within an overall framework, but should be subject to effective external scrutiny 
A time of improving relationships is the right time to make such a change. 

i3. However there are difficulties in dealing with elected representatives which will 
continue to exist whether or not they are given greater discretion and responsibilie. These 
derive from the nature of the democratic process itself. The nature of election means that 
councillors are not professional public senlce managers. and may well serve for onl!. a 
short time, either through choice or  as a result of election defeat. It is often argued that 
the inexperience and short tenure of councillors makes it especially necessary to give the 
professional officers safeguards and reserve powers in order to provide greater consistency 
in decision-making - and the conduct of business. At the other extreme, it is argued that, 
where there is a long-term and overwhelming majority for a single political parn; 
councillors are not subject to the full pressures of the democratic process, serve for too 
long without real accountability, and either enjoy excessively close relationships with senior 
officers or exercise too much authority over them. 

43. There is some truth in each of these arguments. They apply with more force in local 
government than in central government, because in principle (if not always in practice) all 
local councillors form part of the executive, while only a minority of MPs do. But they do 
not detract from the general principle that the basis of any system of good governance 
must be for the primary responsibility to be given to those in charge of the organisation 
itself, with appropriate safeguards by way of external scrutiny and appeal mechanisms to 
enable action to be taken if and when internal mechanisms prove insufficient. Our 
recommendations adopt this general approach. 

. .  



'Sad!l: ubat we tend to see. and I ani sure.iiou are aware. is that people who beconte 
councillors are usual!)* either retired. unemplojled against their uiill. or the spouses of 
rich husbands or udrfes uqhoni thq* can re!], on to support them'. David Ratdel M f l  

Spokesperson on Local Government. Liberal Democrat Parts 

%5e 1-ast majority of councillors in England are r~olunteers uho contririt sirbstaritinl 
resources of time and skills to serve the interests of their conintunities. For niarq', tbe 
consequence of this commitnrent is disruption to fanti!l* and unorking lijc'.Irene 
Hendersoti, Leadec Liberal Democrat Croup, Mil&on Kepaes Council 

'I  accept that tbe general quality of councillors is tfariable and iii sowe cnses just plniti 
poor: hut u-e will iierierget the best quality over all u W s t  we contirirte to niakc it 
fiiinncinl()2 impossible for people to serzpe during the niain eaniing years of tbeir lirqes. 
That u'e get some good people noli? is dite almost entire(]* to the cornniitir1e)it or fo i f i*  of 
those n.bo seri'c. * Michael Cowan, former leader, Newark District Council 

t-t. It  is no easy task being a local councillor in the 1990s. Councillors whom we met, or 
who sent in or gave evidence, spoke of their heavy workload, long hours, and inadequate 
financial Compensation. In some authorities - although not all, by any means - we were 
told that onl!, the retired, the unemployed. and those of independent means could find the 
time to serve effectively as a councillor. The incompatibility of sewing as a councillor while 
holding down a full-time job was particularly true of members who exercised specific 
responsibilities, such as committee chair o r  leader. 

t 5 .  The Audit Conimission has been active in encouraging councils to adopt different 
working methods which might enable more sorts of people to serve'. There is not ;1 simple 
solution, however. Evening meetings may suit those in full-time eniplo!.nient but 
discourage people with young families. Reducing the workload of the individual councillor 
may mean in practice less 'social work' or fewer contributions to the transaction of council 
business. That approach may remove the councillor's reasons for sewing on the authority 
in the first place. 

46. The relatively narrow range of people who find it easy to serve on authorities is 
disturbing. however, because a council should ideally be a fair reflection of the 
communities it serves. Various solutions were suggested to us: increased allowances; 
compensation for employers who released staff; better facilities to enable councillors to 
juggle work and council life, and so on. 

47. Certainly no councillor would seek election in order to get rich. Although the 
allowances paid to the leaders of large authorities may in a few cases appear generous (five 
were paid over f22,000 in 1996-97, they are in no sense commensurate with the size of 
the council's budget or the responsibilities attached to the post. Allowances for 
'backbench' councillors or members of smaller authorities may be modest in the extreme. 
A basic allowance of 5.431 in Tamworth Borough Council, with an attendance allowance of 
623.22 per meeting, is not untypical. Some leaders of councils receive little more than 
&loo0 a year in allowances. 

2. S K ~  r~prcially 'Rcprrhmting the koplr: the Role o f  Councillors'. Audit Commission management paper. 199'. 



48. 
Goirernment in 1995. subject to rules which defined various types of allowance. There is a 
basic allowance, which must be the same for all councillors who claim it; an optional 
'special responsibility payment' for specific offices: and an attendance allowance. also 
optional. for attending council meetings and committees. It is up to each authorin. to 
combine these according to taste, although the overall scheme must be reiiewed annuall!. 
and published. The Scottish system retains an element of control by the Secretan. of State, 
h u t  this does not appl). to special responsibility allowances. The principle is that councillors 
should not suffer financial hardship as a result of being elected. In the c q e  of some of the 
hnialler sums in\vl\.ed. it  is difficult to believe that this is being achieved. 

Responsibilit!. for setting the rate of allowances was devolved to authorities by the 

49. 
alionmces. we found that there seems to be widespread distaste on the part of authorities 
for the task in practice. as i t  carries with it the unattractive choice berween public 
opprobrium o r  poverty Whilst we appreciate the awkwardness of councillors, like 
Jlenibers of Parliament, havina to set 'rates of pay' for themselves, no national scheme is 
like]!. to be able to reflect the circumstances and working arrangements of each and even. 
authorit!: Those councils which have set up panels of outsiders to advise them on the 
appropriate le\~el of allowances have been both fiscally and politically prudent. 

.'Jthough local go\wnnient had campaigned before 1995 for more discretion m.er 

50. 
d i o u t  31-11. aspect of council life which makes it more difficult for councillors to be 
reasonabl!. representative of the communities they serve. A substantial increase in 
allon.ances would not of itself solve the problem of attracting new and different groups of 
people to serve on their councils. elven if it were financially and politically possible. Xnie. 
x ic l  the  goodwill of employers. are far more important. 

Xe haire no \views on the rates of allowances as such, although we are concerned 

51. Some e\.idence we receiired suggested that emplo!ws were inclined to take a much 
le,ss positive i.iew of employees who wanted to take time off for council business than of 
those. for example. who were involved in the voluntan. and charitable sector. W'hatever the 
reasons for this. it  is a great pit!: because councils can pia!. an immensely constructive role 
in the conimunit!: bringing together the whole iange of organisations and companies 
nbich are active locally and giving much additional value to the efforts of charities, 
enipl~!~ers. and local public bodies. The nay in which local authorities have done this may 
have changed over the past century but the ambition to serve on a council remains an 
h(~nourab1e calling and should be recognised as such. 

5 2 .  It is thus essential that each authority tailors its working arrangements so that access 
to council office is made practicable for as many of those who wish to serve as possible. 
Central advice on this must however be realistic. Councillors commonly seek office to run 
things and to help their constituents; not to 'exercise strategic direction' or 'hold officers 
to account', or any of the other fashionable statements of purpose. Proposed new methods 
of working a.ill not make progress if they fly in the face of local experience. That is not, 
ho\vever. a justification for those authorities which persist in overloading their councillors 
with the minutiae of decision-making, best delegated to officers. There is a middle course 
to be steered between excluding councillors from the detail and drowning them in it. 

R1 
disincentives which bar particular groups from serving as councillors and, 
where possible, remove them. They should seek the co-operation of local 
employers to overcome the obstacles faced by their employees who wish to 
serve. 

Local authorities should re-examine their working methods to identify 
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TlJe National Code of Local Goveimment Conduct 
53. 
or favouritism since the war. One of the most famous and far-reaching cases of corruption 
in public life this centun, the Poulson scandal, primarily involved local government. Its 
consequences have continued to affect local government ever since, because it led directly 
to the creation of two Royal Commissions, under Lord Salmon and Lord Redcliffe-hlaud?. 
and thence to the introduction of a national code for local authorities called (slightly 
misleadingly as it applies only to councillors) 'The National Code of Local Government 
Conduct'. 

Local government has been subject to a number of incidents of corruption, nepotism. 

'Thre is equalf1- no doubt. in our minds at least, that the principles of cottdiict baiqe to 
iw the same north attd south of the border Probiy is nor one thing in Edinburgh atid 
citiot15er elseuqhere. We uqould be clear that we want the same principles and basic 
riiirriniirtii standards of conduct to apply throughout Britain. * Jim Gallagher; Assistant 
Secretag; n e  Scottisb Office 

..\II. ouw feeling is that there certain[iv needs to be a national code dealing with basic 
pt-iucip/es. The public uvould find it hard to understand that local authorities coirld be 
eritire(i3 sev-policing in these matters. both in terms of devising their code and iti tenm 
of them rcgulating it. i'3e public expect that there are certain basic national stntidards 
idiich sl!ould app(i: Beiou. those national standards there is ciear(y a stroug case for 
sa.l*irig that codes ofteti utork best if the organisation feels that it has ouwersbip of that 
code arid that it has deiseloped from debate udthin the organisation, u+biclJ is all u9eN 
otidgood." Man Pike, Local Government Correspondent, Financial Ernes 

, Tbc more jniifociis resporisibilitjv on tbe authoriqe itself: rather than allowing it to be 
prcippeci up from outside. the more like(i*.iSorr are to get that authori{l* ouwitig uhat it 
shorilci be doing. ' Jobn Scotford, President, CIPFA and County Treasurm, Hampshire 
County Council 

.U a principle. we uould be in faimir of allouing local authorities. or indeed 
ivicouraging them. to app(18 particular rules and processes more stringent(ii at a local 
leilel. prot7idedyou harje the clear national frameuwk. uhich is. Vyorr like. tl!e 
mininiuni from uhich people start. 'Peter Wilkinson, Director of Corporate Resources, 
Audit Commission 

- 

* . . . there needs to be a set of general principles which can be clearlv enunciated to 
u-hich people can work and which people understand. l3at is not the case at present.' 
Tim Harrison, County Secretag Leicestershire County Council 

'I  think the councillors reaI[ii are entitled to sa}' that they wouid like one clear 
ciocrrnient, accepting that there udll be circumstances that are not covered b-y that one 
clear document. Officialdoni should make a better effort. I agree that you cannot 
achieive total clarip but we owe councillors of allpoliticalpersuasiorts a better effort 
thati we have at present. 'Frank Dobson W S p o k e s p o n  on tbe Environment and 
London, Labour Party 

5 'Report o f  the Royal Commiswon on Srandardh of Conduct in Public Life', Cm 6524. July 1976; and 'Repiin of rhr Pnmr 
Minibrcr's Commirree on Local Covernmrnr Rules of Conduct'. Cm 5636. Mar 1974. 
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*.$fan?! of the restrictions currentfs inhibiting localgoiwnment were an across tbe 
board response by Central Goiiernment to control the activities of a small minority of 
local authorities and hatie left a legacy of infirexibility to adopt procedures and 
practices to reflect local circumstances and conditions. 'He lm B Sutherland. Clerk and 
Solicitor: Guildford Borough Council 

i 

j j. 
following important elements: 

The best practice which we have recommended in previous studies includes the 

codes should be short, clear, statements of principles, not rule 
books; 

the organisation within which a code operates should have an 
important role in revising it,  or adapting a model to its own needs; 

sanctions should be clear. appropriate, and consistent: 

there should be a firm commitment to educating and training people 
in the code so that they understand why it is there. as well as what i r  
sa!.s. 

56. 
The national code is admitted by all to be a complicated document on which the adi*ice of 
an experienced officer is usually necessan.; the regime it  imposes for handling conflicts of 
interest is impenetrable; the penalties for non-compliance are inconsistent, sometimes 
statutory sometimes not; and the whole s!.steni is controlled centrally. I t  represents 
something that is 'done to' local authorities, rather than 'done nith' them. 

The present practice in local government bears little or n o  reseniblance to this model. 

57. We believe that a much more effective model for maintaining standards of conduct 
would be a system based around a simple statement of principles of local government 
approved centrally, and expanded in detail b!, local authorities themselves, both through 
their representative organisations and individuall!: Our recommendations couple this with 
a tough but rational regulaton regime (see chapter 4 ,  'The Enforcement of Standards') 
designed to punish the minority - whether authorities or  individuals - who flout 
standards. 

The Present Position 

58. Lnder the present system, the Secretary of State for the Environment, and the 
Scottish and Welsh Secretaries of State, have the right to issue and revise a code for local 
government after consultation with the appropriate local authority representatives and 
approL.al by resolution of both Houses of Parliament. 
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59. The text of the current code is given in Appendix 1. It is not a veT  satisfacton. or 
helpful document. As the Department of the Environment acknowledged, 'there is 
evidence that councillors are at times unclear about the specific requirements which appl!. 
to them', The code contains a few important principles of local government which belong 
in such a document, although not enough. These are coupled with some nannying 
('working lunches may be a proper way of doing business'), frequently covering matters 
that should be decided. at least in detail, locally. The attitude of the local government 
associations was that the code therefore needed 'substantial re\iew'. 

60: The most frustrating section of the present code, however, is undoubtedl!. that 
dealing with conflicts of interest and how to handle them. The code is extremel!. specific 
and complex in this area, but leaves a good deal to turn on the councillor's subjective 
interpretation of certain ke!? phrases (see pages 24-35). 

61. 
the specialist knowledge to navigate their way around the labyrinth of the code and its 
statuton underpinning. The!, depended on the advice of officers. who were themselves 
not always sure of their ground. Paradoxically, the final responsibility for declaration or 
non-declaration lies with councillors, who accept office with the statement the!, will be 
'guided' by the national code. It is not satisfacton. to have people in public life being 
'guided' b!* 3 document which they do not fully understand. Guided how? .4nd to where? 

'4s our witnesses and correspondents told us, the vast majority of councillors lacked 

A Nezcj Sistenz of Conduct for Councillors 
6 2 ,  Replacing the present code seems to us to be the essential first step in ensuring that 
standards of conduct in local government are maintained. We have tried to ac1iiej.e three 
main aims: 

63. First. there is a need to ensure that the proper balance is acliie\ved between n-hat 
niust be decided nationally (and b!. whom) and what is best handled locall!: V'e 1iat.e 
rejected the option of simply redrafting the present code to make it  easier to use. while 
leaving themechanics of the system unchanged. Some aspects of local go\.ernnient 
conduct are integral to the proper function of any local authorit!: and the public has the 
right to expect that all councillors and officers will observe them. Those aspects should 
therefore be approved on a national basis. Yet a single national code cannot hope to cope 
with the diversity and change of local government, so there must be room for differences 
of detail and emphasis, and the flexibility to draw up new rules to cover new problems and 
new situations. We are also concerned that codes should be owned by the organisations 
that operate them, not imposed from above: because only then will a code be truly 
effective. The lead in drawing up detailed codes should therefore be taken by local 
government itself. 

64. 
interest must be cleared up. At the moment the system is focused on what has to be 
declared, whether orally or in a register. We propose a move towards a system of 
declaration which concentrates on outcomes, ie the consequences of breaching the rules. 

Second, the confused and confusing system which at present governs conflicts of 



Tbid  Repon oftbe Commznee on Ypndardc in Public bfe 

6 j. Third, we wish to see a system which helps to protect and enhance the public 
reputation of local government. We believe that local councillors, officers, and members of 
the public should be able to have access to a single document which specifies the detailed 
rules of conduct for councillors in their authority in a clear and straightfomard way. There 
must also be a mechanism for ensuring that any code is subject to review and challenge, 
-which we deal Rich in chapter +. 

66. The box below sets out  how we envisage these aims being achieved. 

A NEW STRUCTURE FOR THE 
CONDUCT OF LOCAL COUNCILLORS 

\ citcnient of the 'Getrernl Principles of Conduct for Local Councillors' would be issued 
h) thc hccretaries of State for the Environment. Scotland and W'ales. and approved by 
atfirniatr\.e resolution of both Houses of Parliament. 

The I.ocal Government Association. with the help of the local government ombudsman. 
\\~ould wmrk up a model detailed code. the 'Model Code ofConduct for Local 
(.oiitici/fors'. including and reflecting the General Principles. 

i *iiiiiI.ir process nould take place in Scotland under the aegis of the Convention of 
\ c o t t i h  Local Authorities to produce a model Scottish code. and in Wales through the 
\\ c14h 1.ocal Government Associat~on. 

l'hc kcretaries of State concerned a.ould approve these codes. provided they ivere 
sitisf'icd that they rcflected the Geizerul Priizciples. and submit theni to Parliament for 
cndorsenirnt. 

F.:ich local authorin. would be required to have a local code reflecting the approach of the 
;ippropriate .\lode1 Code. An authorin could use the approved model version verbatim. o r  
\\.rite its onm. provided the local code achieved at least the same effect. 

Councillors would have to state on election and re-election that they had read. 
iintlcrstood. and n.ould obsenr their local code. 

- 

.-\I1 local codes would be subject to independent scrutiny by a new local government 
Tribunal to ensure that they were in accordance with the General Principles and the 
.\Iohl Code. 

There would be reserve powers for the Secretaries of State and the local government 
ombudsman to request a local authorin. to modify its code to accord with the General 
Priiiciples arid Model Code. and ultimately to refer the text of a local code for 
csamination to the Local Government Tribunal. which would have the power to compel 
changes (see Chapter 4). 
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6’. At first sight this may seem a complex structure. It is not. The key is the perspective of 
the most important individuals involved in the process: local councillors and their electors. 
lnstead of a national code which is a confusing mixture of detail, generalisation, and 
examples, and which has to be supplemented by a wide variety of local and national 
explanation and guidance, councillors and constituents will have in front of them a single 
document. their local code, closely tailored to the practices of the authority in which they 
serve or live; drafted by their oxvn offirers who are on the spot to explain an!. difficulties: 
and subject to regular review and approval by the members themselves. 

68. There are of course limits to the degree of local autonomy that is appropriate for 
matters of conduct. -411 councillors in England, Scotland. and Wales should operate 
according to the same basic principles reflecting their place in public life and their dut!. to 
their electorates: the ‘General Principles of Conduct for Local Councillors’. To reflect the 
importance of those general principles, we believe that as with the present arrangements, 
the Secretaries of State should produce a document relating to local government conduct 
accompanied b!~ those principles which are approved by both Houses of Parliament. At a 
national lei.el. this will provide a framework within which the detail can be added bl- those 
who have to administer and regulate the system. We have provided a first draft of the 
principles in the box below. 

THE GENERAL PRINCIPLES OF 
CONDUCT F O R  LOCAL COUNCILLORS 

I 
i 

These principles should guide the conduct of elected members of local authorities in 
England. Scotland, and Wales. They have been approved by resolution of both Houses of 
Parliament and are issued under the authority of the Secretary of State for the 
Environment, the Secretary of State for Scotland, and the Secrecary of State for Wales. 

IF YOU ARE A LOCAL COUNCILLOR 

You should familiarise yourself with these principles and the code for  councillors issued 
bj*your authority. It is your responsibilip to make sure that upbat you do complies with 
those documents. 

You should conduct yourselfin compliance with the seven principles ofpublic life set 
out below. 

.%I ?en Pi-iticiples of Public Llfe 
SELFLESSNESS 
Holdcw yfpiihlic office slzoirld act soleii- i i i  terms of the ptthlic interest. T / J ~ #  should iiot do 
.so iri order- to gaiii,fi?mtciai or- other- ntateriai Deiiefitx,for thentselrw. tlJeii.,fniiiiti: or their 
, f i k v  id$. 

INTEGRITY 

floidcvs yfptihlic office shorrld riot place theiiiseli~es under atqq.fiiiaiicial or other 
o l ) l i~~i t io i~  10 oirt.~iciLJ iridii,iLfiilil.$ or’ oi~ariisatio)rs that ini$$t seek to ii!flitence therii in the 
p ~ ~ r ~ i ( ~ i . i i i ~ i i r ~ . ~ ~  of th7cir @cid  riurrtic’s. 
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LEADERSHIP 
IioIilcji.,i (J jpi i I> i ic .  q[ / i 'c .c~  .iI)[Jlii(ipi.(Jiiiotc, r i i , t l  ,ill/)p(Jl.f / I i e . z c ~  /wiiic.ijiii~.i hr Ic~ii(icli:ihi/J c i i i r i  

C?\'Ci rllpic,. 

You have a duty to uphold the law and to act on all occasions in accordance with the 
public trust placed in you, and in such a way as to preserve public confidence in your 
authority. 

Zbu have a general duty to act in the interests ofyour authority as a whole and the 
local community it represents: and a special duty to your constituents. 

A s  well as avoiding actual impropriety, you should avoid any appearance of improper 
behaviour 

Wbereyou bave private interests which conflict with your public duty you must resolve 
this conflict in favour of the public interest. 

You should make relevant declarations of interest during informal contacts, meetings of 
yourpoliticalpany, meetings of the council, its committee and workinggmups, and in 
all circumstances where you are active in your role as a member 

You should respect the role of the authority's officers and treat them with courtesy at all 
times. 

When making appointments, awarding contracts, or transacting other business, you 
should m u r e  that your decisions are made solely on me&. 

You should ensure that confidential material, including material about individuals, is 
handled in accordance with the rules laid down by your authority. 

You should avoid accepting gifts and hospitality tbat might reasonably be thought to 
influence your judgement. 



69. By themselves, the principles would be insufficient as a guide to councillors. We 
therefore recommend that a duty be placed on each local authority to draw up a code 
which satisfies the principles of local government conduct. This will have three advantages 
over the present system: 

it  will encourage those in the authority itself, whether councillors or 
officers, to take responsibiliy for their standards of conduct; 

it  will allow the local code to be adapted to meet local circumstances: 

it  will allow the local code to be adapted if new questions of conduct 
arise. 

' 0 .  
isolation. The collective wisdom of those who have overall responsibility for local 
government in the wider context of public life (central government); those who represent 
local government as a whole (the local government associations in England, Wales, and 
Scotland): and those who deal with cases of maladministration in local government (the 
local government ombudsmen) must be employed. We therefore propose that they should 
join forces to prepare a model code (or needed to reflect territorial differences. model 
codes) which reflect and include the general principles approved by Parliament. Once the 
Secretaries of State are content with the model code(s). they should seek approval of them 
b!. Parliament. 

I t  would not, however, be sensible to leave each local authority to work on this in 

'1. Each local authorit!. should have a dut!, either to adopt the model code as it stands. 
or to devise their own version. so long as their own code achieves at least the same effect 
as the model code. In other words, a local authority's code could never be less stringent in 
its approach than the model code: but it might introduce tighter rules if desired. 

Statetn en t of Co tnp Lian ce 
72. 
will be guided by the National Code, is inadequate. The formulation, that the councillor 
had 'read, understood, and would observe' their authority's code should replace it. We 
believe that it will be possible to produce local codes, based on the models, which are 
simpler to use than the present version, but there will always be areas subject to 
interpretation. It is thus essential that councils provide proper training, both for existing 
and new councillors, on the standards of conduct which they are expected to observe. 

We believe that the present statement by a councillor on taking office, that he or she 

-3. 
practice. Take, for example, rules on the acceptance of gifts and hospitality The general 
principles might contain, as in our draft, a statement that a councillor 'should avoid 
accepting gifts and hospitality that might reasonably be thought to influence your 
judgement'. The model codes would supplement that statement with detail, for example 
by specifiing that gifts and hospitality above a certain value should not be accepted, and 
that anything accepted while on council business should be declared in some form. The 
authority's local code could not introduce rules which were less stringent than those in 
the model code. It could, however, include additional rules or  advice to reflect local 

It might be helpful to give examples of how the new arrangement would work in 
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circumstances. An authority might require all gifts and hospitality to be refused; or to 
register acceptance in a particular form; or the local code might include examples of 
hospitality which had caused criticism in the past and should never be accepted. Including 
this sort of material would be a local decision. 

’4. We can contrast this approach with the rules on conflicts of interest. Again, the 
general principles offer the underlying basis for the system: ‘Where you have private 
interests which conflict with your public duty you must resolve this conflict in favour of the 
public interest . ’ 

-- 
3 .  There should however be no scope for local variation in the declaration and handling 

of conflicts of interest. The principle of avoiding conflict between public and private 
interests is fundamental to public life in this country and to public confidence in standards 
of conduct. We have suggested a new approach below @ages 24-3 j): we hope that it, or 
something like it, will be set out in the model codes in full, and incorporated in every local 
code. 

‘6 .  
not attempted t o  draft the model code ourselves: that is a task for experts in local 
government. 

Wth that exception. where we believe a radically new approach is needed, we have 

RZ 
replaced by a statement of the ’General Principles of Conduct for Local 
Councillors‘. This should be a Great Britain document. issued by the Secretaries 
of State for the Environment. Scotland, and Wales, and approved by affirmative 
resolution of both Houses of Parliament. 

The present National Code of Local Government Conduct should be 

R3 The Secretaries of State should take powers to approve ‘Model Codes of 
Conduct for Local Councillors’ prepared by the local government associations 
and ombudsmen. provided that any Model Code which is approved incorporates 
and reflects the ‘General Principles’. 

R 4  Each locai authority should be required to adopt a local code of conduct 
which incorporates and reflects the ‘General Principles’ and achieves at least the 
same effect as the approved model code. 

R5 Every new councillor, and every councillor on re-election, should be 
required to state that they had read, understood and would observe their local 
code. 

R6 
to a local authority that it should make changes in its local code or standing 
orders if he or she considers that it does not achieve at least the same effect as 
the model code. If the local authority does not comply, the Secretary of State 
should be able to refer the code to the relevant Local Government Tribunal. 
which would have the power to order changes (see chapter 4 and R24). 

The appropriate Secretary of State should be able to make a formal request 

R7  The Commissioner for Local Administration (the local ombudsman) should 
be able to recommend changes to a local authority’s code, and if necessary refer 
the matter to the relevant Local Government Tribunal for a final decision. 
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’ I f  uie are trying to encourage people uho are active in their localitiq to take part in 
politics at a couircil leuel it would be unfortrinate ifu’e were to have niles uhich made 
tliem feel that their irifluence might be diminished b~~ becomiiig a councillor ’ Frank 
Dobson M f l  Spokesperson on the Environment and London, Labour Party 

,\L’Iieir I u*ns at Soutbu*ark uv tried to produce a coniprrhertsive note on members’ 
iiiterests for tbegrridnnce of ntenibers and we didproditce the note but the note i i m  

tbirt.1, pcges long. ‘ Clive Grace, Chief Executive, Toffaen County Borougb Council . 

‘Certairi(y. the inipression ule halie . . . is that the present situation creates difficulties for 
indiiv’diiaf cotincillors. that the existing rules are perbaps quite confusing and difficult 
for them to. operate. ’ /on Sbortridge, Under Secretary, Wekb Office 

* , . , the present ststenr has reached a stage of cornplexitj* urhere most of u s  halie almost 
giiqeri rip tqoiiig to work out udat a member of the pirblic might think about whether Live 
b r i d  Oeerr ii!flirericcd or iiot . . . . .\lost of 11s nou‘ are jirst saying, “I think uie might haiae a 
iil)ti-peciririlit~~~ interest riiid ure lire tern-ing tbe room‘*. * Geofiey Wombwell, Leader of the 
Conservative Group, London Borougb of Hammersmith & Fulbam 

‘\U’ittgeii.qteiri hiniself unriM baiv been tased to elucidate the distinction drauri /iii the 
C‘ode/ betliven iiiterests tbnt are iilsigiti~icarit: interests tbnt are significairt brit riot 
c f w r  nrrd siibstantinl: and interests that are both signifcant and also clear and 
srrhstriiitial’. Editorial. Local Authority Law, 3/95. 

Corvlicts of Interest 
-- 

I . 
seven principles of public life come together on this one issue. Getting it right is 
fundamental. 

The resolution of conflicts of interest is at the heart of probity in public life. All of the 

’8. 
in pursuit of a private interest, and must not allow any private interest to influence a public 
decision. Any relevant private interest must be declared, and if the conflict of interest is too 
great then the person concerned must either stand aside from the decision in question, or 
dispose of the private interest. 

The central principles are clear. A person in public office must not take any decision 

77. The practice is much more difficult. Everyone in public ofice has some private 
interests. Those who are in public life on a part-time or voluntary basis, like local 
councillors, will certainly have extensive private interests and may well have a wider range 
of such interests than the average member of the public. 

80. 
whatsoever should participate in a public decision. Such a position would mean that 
people with relevant knowledge and experience were excluded, and the quality of 
decision-making would suffer. 

It is not possible or desirable to say that no-one with any relevant private interest 
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81. There are circumstances where a person with a private interest should always 
withdraw. The existence of a pecuniary interest is such a circumstance. But there are 
circumstances where the existence of a non-pecuniary interest is not a sufficient reason 
for not participating. and some circumstances where it is positively desirable for people to 
take part and vote on a subject in which they have a non-pecuniary interest. 

83. The issues are particularly complex in local government. Local authorities are multi- 
purpose bodies, involved in many different activities within a restricted geographical area. 
They are run by councillors, elected on a ward basis, whose task is to represent the 
interests of local people. Councillors are themselves local people. who are likely to have 
been activelJr involved in the local community before election, both in commercial and 
non-commercial activities, and who may be even more involved after election. Potential 
conflicts of interest are likely to occur frequently, and the public interest requires that a 
sensible balance should be struck between avoiding impropriety, and enabling councillors 
to fulfil the role for which they were elected. 

The Present Situation : Registration 

83. Statutory registers of interests apply to elected councillors, although not to parish 
councillors. co-opted members of council committees, or officers. Separate registers do 
not have to be kept by joint bodies on which councillors serve. 

84. 
grounds that such a requirement would be unreasonable. a recommendation by the 
VC'iddicombe Committee' that the register should cover all interests, whether pecunian? or 
not. which could reasonably be regarded as likely to affect a councillor's conduct or to 
influence his or her actions, speeches or votes. 

The register relates onl!. to pecuniary interests. The government rejecred. on the 

85. 
a criminal offence not to register the prescribed pecuniary interests, or to give false or 
misleading information. Changes must be registered within a month. Registers coi'er only 
the councillor's own interests, not those of a spouse or any other person. Councillors 
cannot be obliged to register any interests other-than those which they are required by 
statute to register. 

The register must be available on paper during office hours for public inspection. It is 

86. 
employment, office, tnde, profession or vocation: sponsorship; contracts with the 
authoriy land in the authority's area: licences to occupy land (eg shooting or fishing 
rights); tenancies of local authority properry; interests in securities in bodies which have a 
place of business or own land in the authority's area (but excluding shareholdings with a 

. nominal value of less than 52 5,000 or constituting less than 1% of the issued share capital). 

The regulations require the registration of pecuniary interests under these headings: 

ST. 
and the pecuniary interests of spouses and close family members, but councillors cannot 
be required to complete these. Co-opted members of council committees are not required 
to register their interests. Councillors who serve on joint boards are not required to 
register their interests with the secretariat of such bodies, as the entry on the register of 

Councils may have additional voluntary registers covering non-pecuniary interests, 

i Thr Conduct o f  Ltxcal.4urhonn Business'. Crn 9'9'. June 1986. paragraph 6.56. 



Third Repon of the Corninrrree on Sta- in Public Ltfe 

the council is deemed to be sufficient. However a councillor who was appointed to 
represent the council on the board of an external body, which required its board members 
to make an entry in its register of interests, would have to comply with the rules of that 
body. 

Registration in Non-departmental Public Bodies (Quangos) 
88. In 1997 the Government issued n e y  'Guidance on Codes of Practice for Board 
Members of Public Bodies''. The guidance requires each public body to keep a register of 
interests appropriate to the body's activities. It says: 

. The ryyister- S ~ O I  ild. ns n r r i i i  Iii I I I i I I  I .  list dir rct  or ir idirvct peci iriicir;i* ir it c>i-e.its 11 6 i c . b  
11 i c v i  I k i : i  o/' the> pit blic I I  I ight i.efi.io/ Inh!i * think coi (id ir?fli ier ~ c e  ji (<qerri er I t. Bocr r d q  

.ihiiitl e/l.io corlsiriei- 1 1  *hether- r-qqi.iters of iriteresrs shorrlri d i o  iricliidcJ riori-peciiriicir:r 
iritc~rc.it.i of rt~eri~heis ii-bicl:, r-dnte clost+* to the hod\nk actit qities. n ~ i d  irIter-e.qt.i qfL.lO.iC 
/ i i r i i t / \ ,  i r i c1 i r i lwr . c  ctriclper:cor~.c ii/,irig iri the) .iciliIe O~i i . i eh~kf  n.i the hoar-ri ;tIerilhc>r:' 
(paragraph 17). 

89. The guidance notes that non-pecunia? interests include those arising from 
membership of clubs and other organisations, and that close family members include 
personal partners, parents, children (adult and minor), brothers, sisters, and the personal 
partners of any of these. 

90. There are no specific sanctions against failure by board members of public bodies to 
comply with requirements to register, although individual public bodies may well build 
these into their own rules. Board members on appointment must undertake to cornpi!. at 
all times with the body's code of conduct. The general sanction is expressed in these 
terms: 

92. Members of Parliament are asked to keep that overall purpose in mind when 
registering their interests. Interests are registered under these categories: remunerated 
directorships; remunerated employment, office o r  profession; clients; sponsorship or 
financial or material support; gifts, benefits or hospitality received in the UK (with a 
declaration threshold of E12 j for gifts or  E215 for hospitality); overseas visits (not paid for 

5 

6 

'The Governance of Public Bodies: A Progress Repon , Cm 35-, February 199'. The guidance IS at annex c. 
.%* quoted in rhe current 'Register of Members' Interests'. House of Commons 259. Februarv 199'. 
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personally or from UK public funds): overseas benefits and gifts: land and propern 
(excluding personal residences): registrable shareholdings (with the same thresholds as 
local government. but including those of the spouse or dependent children). 

93. There is also a discretionary section for Members to register 'interests, including 
unremunerated interests, which d o  not clearly fall within any of the specific categories but 
which they consider to be relevant to the definition of the Register's purpose.' 

9-t. 
matter, to be investigated (and often dealt with) by the Parliamentary Commissioner for 
Standards, and in more serious cases for adjudication by the Committee on Standards and 
Priirileges and ultimately by the House itself. 

Failure to disclose interests in accordance with the rules of the House is a disciplinan. 

A New Sistein of Registration in Local Government 
95. 
with current good practice, and should be reviewed. 

The requirements on registers of interests in local government are not consistent 

96. We do not believe that the tight statutor). restraints on the information which should 
be registered operate in the public interest. The purpose of registers is to make the public. 
officers. and fellow councillors aware, in a time]!* fashion. of interests held by councillors 
n.hich are likely to give rise to conflicts of interest. i\ register is an important supplement to 
:i declaration of interest. because it is a standing document, which can be consulted when 
o r  before an issue arises. and enables others to take a view on whether a conflict of interest 
may esist. 

9'. A s  such. it  is an important safeguard for councillors themselves. The responsibility for 
deciding whether an interest should be registered. and subsequently declared in relation 
to a particular item of business. lies with the individual councillor. It can often be helpful, 
however. for a councillor to know in good time if others might consider that a conflict 
arises. It is also important for public confidence that people who are interested in the 
council's business, for whatever reason, should be in a position to know in advance of a 
particular meeting that an interest might have to-be declared by a particular councillor. 

98. 
to register any pecuniary interests, and any other interests which members of the public 
might reasonably think could influence their actions, speeches or  votes in the council. This 
approach is in line with the approach taken by nondepartmental public bodies and the 
House of Commons, and as recommended by the Widdicombe Committee for local 
government. 

In our  view the defining purpose of council registers should be to enable councillors 

99. Within such a general objective, councillors should be obliged to register pecunia+ 
interests. including pecuniary interests of spouses and of dependent children or other 
persons forming part of the same household. They should be asked to register non- 
pecunia? interests which members of the public might reasonably think could influence 
their actions, speeches or votes in the council, but it should be for councillors' own 
judgement as to what non-pecuniary interests fit that criterion. 
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100. Because a council's business covers such a wide range of activity, it will not generally 
be possible for a councillor to be sure that a non-pecuniary interest will never give me to a 
potential conflict with the council's activities. It would not be reasonable or practicable 
therefore to expect that all non-pecuniary interests which might conceivably give rise to a 
conflict will be registered. Councillors should have the defining purpose of the register 
clearly explained to them, and should then use their own judgement as to what non- 
pecuniaqr interests are both continuing interests, and sufficiently close to the council's 
business, to justify registration rather than declaration on a particular occasion. 
Membership of local clubs and voluntary bodies, particularly when the councillor semes on 
the management committee, is something which it might be particularly appropriate to 
register, as is membership of a local pressure group. Membership of other bodies, 
including membership of other local authorities, or of public bodies, ought to be 
registered even where such membership does not place any disqualification on 
participation in business. An important purpose of the register is to make available to the 
public information about relevant outside interests which insiders might well take for 
granted. 

. 

101. 
be registered under the present rules, which are broadly in line with practice in other 
public bodies. 

We have no comments on the defined categories of pecuniary interests which must 

103. 
electronically for example via the Internet. 

We believe that councils should be encouraged to make the register available 

103. 
simply involve drawing together the entries which individual councillors have made on the 
register of their councils. This is because the need to investigate the registers of all councils 
represented on a joint board places unnecessary difficulties in the way of a person, 
including another member of the joint board, who might want to discover the registered 
interests of members of such a board. 

We consider that joint boards should maintain their own registers, which may well 

Penalties for Failing to Register 
104. 
criminal offence. (Although separate figures are not kept, there appear to be very few 
prosecutions for failing to register a pecuniary interest). We appreciate that the aim in so 
doing is to emphasise the importance of registering pecuniary interests, but we consider 
that such an aim would be better served by shaping the obligation in a way which would 
make enforcement more likely and more effective. In practice, this would mean tackling 
failure to register through the council's disciplinary procedures. The criminal law, in our 
view, should be reserved for situations in which councillors take actions which put private 
interest above the public interest, or are otherwise against the public interest. 

In our view, no useful purpose is served by making failure to complete the register a 

10.5. We were struck by the difficulty that councils can have in bringing their own 
members into line when they behave badly in this or other areas. In chapter 4 we discuss 
the issue of enforcement more widely and conclude that every council should establish a 
Standards Committee which would have the power to investigate misconduct and 
recommend action to the full council. 
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106. Failure to register an interest which falls within one of the categories defined in the 
code would be one of the matters that should fall under the disciplinary powers of the full 
council, acting on a recommendation from the new Standards Committee. There would be 
a right of appeal to a new Local Government Tribunal under that system. 

The Present Situation: Declaring, Speaking, and Voting 
10'. ,At present, decisions on when to declare, and on when to refrain from speaking or 
voting, are made much more complex than is necessary by the mixture of documents and 
rules governing these decisions. There are regulations, the national code of conduct and, 
in England. the ombudsman's guidance. 

108. As we said earlier in this chapter, the national code at present covers an 
unsatisfacton. mix of general Principles and specific situations. The ombudsman's 
guidance, while useful and sensible, sets down rules which seem to fetter both his, and the 
council's, proper discretion, and there appears to be some inconsistency in the way in 
which the rules bire in different situations. 

109. We intend to approach the issue from first principles. Our starting point is again the 
new guidance for board members of public bodies, which says this: 

~ 7 % ~  ibcrii-iiinii ciiid other hoad i1ieiIibeis .iho~ilrl rieciciiv O I ~ J -  pelsoirai 01' bri.iiiic~i 
iiitviv.it.i i~h icb  i ) i i I i *  coi!flicr i1,ith rbeii. re.ipoi1.iibiiitie.i c[.i Doaid 1)rer)Iki:i. The botld 
ii i cvi /.</ rlrcttioiz iiaith the .ipo i t.io r dcpa i-t i)  i ei it. shoi (id c l inc l -  i rp 1.1 iies of coi rrii [ct , fbr 
iivrii.ci iiieiiibri-s i(hic*h eiisiii-e tbcit srich coi!flicts ai-e ideizriJi'eci at ci i i  ecir(i8 stcigc criic/ 

[ h i t  rrppiupiiLrte Lrctioir m i i  be tcikeii to i-esoirv theiii , . . 

I i r  [be cihsriice of'specijic statutoiIi- pi*oi-isioii. the coiiiiiioii iciii- i.ec1riii.e.i: 

t h r t  nreiiibeis .ihoiiid riot participate iii tbr discii.isioir or rietei-iniiwtioil of 
iiicittris i)t ii W h  t l q *  bai t  a riiixtpecuitiui:iq iiiteirst: aiid 

tbcrt iiheiz aii iiiter-est is i m r  of a direct pecrriiieii:i, k i n d  i?ieiiiDei.s .ibOliki 
so.n.sidei- i~he t l~er  participatioii iii h ~ e  riisciissioii 01- rieteriniiiLitioii qf ct 

)natter- rroirirl srigest a real dniiger of bias. This shoiilcl be iiitetpirterl iii 
the sense that nienibers might ti?tfni?-iii regard iiitLi.fbiqoio: 01- ciisfiii >oiii: the 
cme of a p a r p  to the matter under consieierntioir. hi considei-iiig rc%ietht.'i. ci 

real daiger of bias esists i n  reiatiorr to a particidor decision. i?ie~uhe~:u 
shozdd assess wbetbet. tbeil, CI dose fanriiv metnbei: a person liL'iirg it? the 
same hotwbold as the board inembe?: or a-firni. business. or otganisatiori 
iitith irhicb rhe hoard itreniber is connected are iikefi* to be cflected iii0i-e 

than the geiieralitil of those affected 0)' the decisioii iii qiiestioii. ' 
Qaragrapbs IG and I9) 

110. This particular formulation concentrates on the principles underlying the decision 
on whether or not to participate in the discussion or determination of a matter under 
consideration. An interest should be examined to see if it creates a real danger of bias. 
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A real danger of bias is created when the member or  his or  her close family are affected 
more than the generality of those affected t?, the decision. We have summarised our 
approach in the box below. 

111. In this context we see no place for the widely misunderstood concept of an indirect 
pecuniaq. interest. There are direct pecuniary interests and other interests; the test we set 
ou t  above of a 'real danger of bias' should apply in the case of all these other interests. 

CONFLICTS O F  INTEREST 
Ifjsoii hatie a pecuniaqf interest in a matter under discussion. you should declare the 
nature of the interest and udthdraw from the room, unlessyou have a dispensation to 
speak. 

I f j w i  hnr*e m i y  other interest in the matter under discussion uihich creates a real 
danger of bias. that is. the interest affects-)wii. or a ineniber ofyour household, more 
thnti the getieralit), of those nflected bje the decision: you should declare the nature of 
tbe ititerest arid u i t h d r ~ u ~  frotn tbe room. iinfessjou hatie a dispensation to speak. 

ujwi bnrv arr.i, other interest uhich does not create a real danger of bias. but ubich n 

tiirtirber of the pub fir tiiight reasonab!s think could influence jvour decision: yoii shotild 
declnrc the natiire of the interest, but yoii majv remain in the room, participate in the 
discrissioii. and vote i-f~aou utish. 

I f  i r r  0ti.i. doiibt about the nppfication of these rules. you should consult a stiitab(i* 
qiiafifeci officet: siich as .i*oiir coiiiicif 's fegaf adriserlmonitoring officer: 

The fitial decision remains jwiirs alone. but it maj' subsequent(?? be referred to the 
Stntirlnrds Committee ofjioiir coiincif in case of dispute. 

Public and - Priuate Interests and Bias 

112. 
different from those which underlie declaration of an interest. Declaration is required of 
interests which 'members of the public might reasonably think could influence your 
decision.' Circumstances may easily exist where declaration of an interest is appropriate 
because members of the public might reasonably think that that interest could influence a 
member's judgement, but where the interest is not one which creates a real danger of 
bias because of the particular effect of the decision on the member or  the member's close 
family. 

The circumstances in which a member is required not to participate in a decision are 

113. 
have many interests in common with the rest of that communiry. By the nature of local 
democracy a councillor is likely to live and/or work in or close to the ward he or  she 
represents. A councillor may also be involved with a particular interest group, or may be 
concerned with a particular cause. A councillor may well take a particular standpoint on an 
issue that divides the community. 

This needs some further explanation. A councillor is part of the community, and will 
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114. In many cases, the outcome of council decisions may affect bodies in which the 
councillor has an interest. People whose causes the councillor supports may benefit. It 
would be strange if a councillor who championed the interests of disabled people, for 
example, had no connections with local associations for disabled people. The councillor 
might hold, or have held. office in such an association. It may well have been the 
councillor’s role as a campaigner for disabled people that led to his or her election. It 
would be inappropriate for a councillor in this position to be debarred from council 
decisions on proiiding facilities for disabled people. It would be inappropriate to exclude 
such a councillor from consideration of planning applications, or  applications for council . 

grants, on behalf of organisations for disabled people, even ones where the councillor 
knew most of the members (although the councillor should be excluded from voting if hei 
she remained an office holder). Even then, it might well be appropriate to allow the 
councillor to have a dispensation (see below) to speak but not vote. The councillor’s 
participation in the discussion would be of great value. 

115. 
the interest is a public interest, not a private one. The important principle is that eveqrone 
concerned should know that the councillor approaches the matter from a particular 
background and standpoint, so that his contribudons to the discussion and decision can be 
neighed by colleagues, and the press and public, against that background. 

In such situations, even though the councillor has direct contacts with organisations, 

116. 
little more difficult when a decision affects the local community where the councillor lives. 
.4 planning application for a major development may well affect a councillor in the same 
nay as it affects those he represents. The councillor, like the neighbours, might well be 
concerned about the prospect of additional traffic. Like the neighbours, the councillor 
might well wonder whether the development will tend to increase-or reduce the value of 
the family house. Like the neighbours, on the other hand, the councillor might be attracted 
by the prospect of the better facilities which the development would bring, and n-hich the 
councillor’s family would undoubtedly use. 

This is not, put in this way, a particularly difficult concept. The question becomes a 

117. The couneillor in these circumstances is undoubtedly going to have at least a non- 
pecunian interest in the outcome of the decision. Views in the community might be split, 
and it is impossible to be certain that the side which the councillor takes is entirely based 
on altruism and totally unaffected by a view of personal benefit or inconvenience. On the 
other hand, everyone in the community is making the same judgements, and if the 
councillor takes the wrong side, from the community’s standpoint, they have a remedy at 
the ballot box. The important point is that the councillor’s family will not be affected ‘more 
than the generality of those affected by the decision’. 

118. 4 good deal turns on the interpretation of the word ‘generality’. There is no 
alternative to treating each case on its merits, because no system of rules can cover every 
h>.pothetical situation. If one hundred households are affected by a council decision, then 
most people would agree that a councillor similarly affected has no special interest which 
might debar him or her from speaking or voting, providing the interest is declared. If in a 
different decision ten households are affected, then in most circumstances a councillor 
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might feel that iaking part in a decision was inappropriate. The councillor must make this 
judgement, but any individual decision will be in any case subject to the following tests; 

the advice of the council’s legal adviserimonitoring officer; 

the views of the council’s Standards Committee; 

the subsequent judgement of the ombudsman if a complaint is 
made; 

in serious cases, the verdict of the courts. 

Pecuniary Interests 
119. 
view a pecuniary advantage or disadvantage which is no greater in principle than that 
which accrues to the generality of those affected by the decision should not be treated as a 
direct pecuniary interest. The ombudsman’s guidance says, rightly, that a development 
immediately adjacent to a councillor’s house might well have a particular impact on the 
value of the councillor’s house, and so be a pecuniary interest. Yet the guidance says also 
that a councillor whose business premises were on a street affected by proposed parking 
restrictions would also be regarded as having a pecuniary interest. This must depend on 
the circumstances of the individual case. Every person running a service business in a small 
town has an interest in major new developments bringing additional spending power into 
the town. In a town dominated by one major employer, many members of the council are 
likely to be connected in some way with people whose employment depends on that firm‘s 
continued local activity There is a substantial difference between a personal benefit or loss 
which is shared with the generality of the community, and one which accrues because of 
decisions which particularly affect a councillor’s own family. 

To some extent, a similar approach should be applied to pecuniary interests. In our  

Dispensations 
120. 
exemptions and dispensations. These are permissions, either granted by the Secretary of 
State, or  by councillors to themselves, to continue to participate in a discussion and vote 
despite the existence of an interest. 

The new system outlined above will also have the effect of reducing the need for 

Eyemptions and Dispensatiomfrom Pecunia? Conflicts of Interest 

121. 
exemption, a general dispensation, or a particular dispensation apply. 

Pecuniary interests may not disqualify a councillor from speaking and/or voting if an 

122. There is a general exemption from the rules covering pecuniary conflicts of interest 
if a councillor has a direct pecuniary interest by virtue of being a council taxpayer or a 
consumer of council services. In such circumstances councillors are not disqualified from 
speaking or  voting, although the courts have not interpreted this exemption very 
generously. The same applies to any discussion of council allowances. 

’ 

123. There are also ‘general dispensations’ for pecuniary matters. Councillors who are 
council tenants may speak and vote on a discussion of housing policy, unless their own 



tenancy is under consideration or they are in arrears of rent. The same applies to 
councillors who have children of school age when education poliq is being debated, 3nd 
to councillors who are in receipt of statutory sick pay when that is the subject of 
discussion. These have had to be the subject of general dispensations granted b!. 
Secretaries of State because the exemptions have been interpreted so narrowl!. in court 
judgements. 

124. 
voting), but are granted by the secretary of State to individual councillors on an ad hoc 
basis (they are virtually unknown in Scotland). Dispensation t o  speak is granted quite 
readily, unless the councillor's pecuniary interest is 'so immediate' that it would be nron! 
to take part in the discussion at all. Dispensation to vote is normally granted only when tl 
failure to do so would lead to more than half the committee or council having to nithdra 
or would upset the established political balance of an authority. 

'Particular dispensations' have the same effect (allowing speaking and in some cast 

Self-dispetisations fi-om Noii-pecitnia?y Conflicts of Interest 

11 5 .  In cases of non-pecuniary interests, councillors may grant themselves 'self- 
dispensations' if othemise the political balance of the council or committee would be 
upset or more than half the members of the committee or meeting concerned would ha\ 
to withdraw. Councillors are expected to seek advice from the chair of the authorit!. or  
from a senior officer before granting themselves such a dispensation. 

Dispensations Liidet- the ,Veu' Swem 

126. The confusing arrangements for dispensation, exemption and self-dispensation arc 
largely a consequence of the complexity of the present arrangements for handling conflic 
of interest. If a new regime on the lines we have proposed were introduced, there would 
be no need for the retention of exemptions. all of which deal with circumstances in whic 
there is no real danger of bias as we have defined it. 

- 127. Arrangements to permit the participation and voting of a councillor with a pecuni; 
interest, or a non-pecunian. interest creating a real danger of bias. would however need I 
be retained. 

128. 
considered so immediate that it would be wrong for the councillor to participate. 

Dispensations to speak would remain subject to the test that the interest might be 

129. The present test for voting is essentially a mathematical one, allowing voting wher 
more than half of those present would otherwise have to withdraw, or when the political 
balance of the authority or committee would be upset. 

130. There is no reason in principle why these judgements should not be exercised at 
local authority level. The use of dispensations would be monitored by the council's 
Standards Committee. None ofbur  witnesses, it is true, expressed much dissatisfaction 
with the rulings received from Government departments under the present arrangemen 
but full devolution of the process would, sooner or  later, be a sensible reform. 
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Issuing Guidance 
131. While the circumstances of individual cases are almost infinitely variable. we be1iei.e 
the underlying principles are very clear. Most of the difficulties for individual councillors 
are caused by well-meaning but misguided attempts to cater in statutes and regulations for 
a whole range of specific circumstances, and by putting unnecessary and unhelpful detail 
into the code. 

132. We believe that the guidance issued by the ombudsman in England takes the right 
approach, in that it attempts to advise councillors by reference to decisions which have 
been taken in individual cases. The ombudsman’s task, like that of councillors. has been 
made more difficult by the national code’s attempt to define interests by using imprecise 
words like ‘real and substantial’ rather than the common law approach of looking at 
outcomes. 

133. 
guidance. That creates a danger that the test the ombudsman might apply in his 
judgements is the extent to which the councillor has complied with his guidance. rather 
than what actually happened in the individual case. It should be for the local government 
associations to issue such guidance as is necessary. 

However we do not belieire that it is right for the ombudsman himself to issue such 

R8 Every council should have to maintain a public register of councillors’ 
interests. listing their pecuniary interests: those non-pecuniary interests which 
relate closely to the activities of the council and associated bodies. or which 
members of the public might reasonably think could influence a councillor’s 
judgement: and pecuniary interests of close family members and people living 
in the same household as the councillor. 

R9 
interest. 

I t  should no longer be a criminal offence to fail to register a pecuniary 

R10 Unless they have a dispensation, Councillors who have a pecuniary 
interest in a matter under consideration should have to declare that interest. 
withdraw from the meeting or discussion, and take no further part in the 
business in question. 

R11 
pecuniary kind, and which members of the public could reasonably think could 
influence their actions, speeches or votes. 

Councillors should have to declare any interest which is not of a 

R12 Unless they have a dispensation, councillors should withdraw from 
consideration of matters where they have an interest whose existence creates a 
real danger of bias, that is where they or their close family are likely to be 
affected more than the generality of those affected by the decision in question. 

R13 All the existing primary legislation on conflicts of interest in local 
government should be repealed and be replaced by a provision giving effect to 
the common law principles set out above. 
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R14 Regulations under the statute should be confined to requiring councils to 
have public registers of interests, to setting out the ftamework of interests 
which must be included in those registers, and requiring councils to have rules 
covering declaration, withdrawal, and disciplinary procedures. 

R15 Councils should set up a Standards Committee, composed of senior 
councillors, which should have the power to examine allegations of misconduct 
by councillors and to recommend disciplinary action to the full council, 
including the punishment of an individual councillor. 

R16 A meeting of the full council (open to the public and press) to consider a 
report of the Standards Committee should be held as soon as possible after the 
Standards Committee has reported. 

R17 The Standards Committee should have powers to propose the withdrawal 
from decisions of a member whose interests it considers are such as to create a 
real danger of bias, and to recommend disciplinary action against members who 
breach the council’s code. 

R 1 8  
issue general guidance about conflicts of interest. 

The Commissioner for Local Administration in England should cease to 

Z i  
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Chapter 3 

The Local Government Officer 
CO U izcillo TS and Oficeis 

:vpoititirig people u*ho agree with jw i r  is stupid. IOU do not need advice from people 
U ’ b O  agree u*ilb yoii. because ther agree ufitbjwic. You need aditice froni people uho usill 
nbt agree u*ith.iou.’ Frank Dobson M f :  Spokesperson on the Envinmment and London, 
Labour Party 

‘Tl~e issire. it Seenis to me. a l u q s  is to get focal ounersbip - i f I  can use those words - 
of tbc k i d  ofpririciples uhicb otie u*ould expect to see enshrined in a national code. 
.4iui ibril nrgiri’s to itie for open debate, discitssiori and exchange among members. 
ciitiotig officers ntid hetu,eelt @cers and nzembers about their respective roles und 
relcltiorisbips. Trm r,ften too riiiicb goes utispoken. unsaid. undiscussed. Situations arid 
circiitmtciriccs cbotige. prohfwis arise and there is no adequate foundation. So the 
ciwelop)ieiit r,/locul protocols and local codes. seems to me to be a uery important 
o t i c  ‘ Professor Michael Clarke. Head of School of Public Poky, University of 
Birmingham 

:At t h  .wt?it> tiitic. f6qt lofficcrsl iJni,e to understand that they operate ulitbin a political 
si+stetii titiri tbnt tbe peopfe ic3bo brciv? beeti efccted bare been elected on the basis of a 
ttirrtiifrsto cotiirtiitrtierit tbnt tl~qn iriteiid to trrrrislate into U policy directiori for the 
riiitl~oritj~ o i v r  1/31? liyetitiie r , f  fbrrt cldniinistrntion. It is their dutlv to uwrk to tbnt 
nrl,iii)ii.strtrtion nnri to hefp iis trotislate that series of manifesto conimitnients into 
policies t h t  use cnii take tbroirgh the council and iniplenient uvithin the conzniitiiit.ii 
tbnt i i v  swi *e. ‘ Councillor Russell Goodway, Leader. Cardiff County Council 

‘I do riot tbitik it is part of a proper partnersbip relationship between officers and 
coiriicillorr that officers are soniel~ou~ seen inpublic as people uho can be appropriate(r 
barnrrgrred or criticised or told that tbes do nor know uhat thetq are doing. I rbbik tbrit 
the best relatioiisl~ip between officers and councillors is much more of a partnersbip 
relationship. ’ Geny Stokeq Professor of Government, University of Stratbclyde 

134. 
councillors and its officers. Where the relationship breaks down, an atmosphere of 
suspicion or dislike can make it very difficult to devise and implement policies in any 
consistent way. 

N o  local authority can function properly without a good relationship between its 

135. We asked some of our witnesses whether there were common features linking 
authorities where there had been a breakdown of ofTicer/member relations. No  consensus 
emerged, but it was generally agreed that defining the precise boundary between matters 
dealt with by officers and those by councillors was very difficult. 
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136. This is at first sight surprising. The different status of the WO groups is clear enough 
Councillors are elected members, usually parry politicians, serving for faed terms and 
representing a defined geographical area of the authority: officers are professional (and 
sometimes professionally qualified), non-political, and servants of the authorin, as a whole. 

137. 
easy analogy with civil servants and the Government (technicall!. the Crown) for which 
they work. The analogy is, however, misleading, because local government officers are 
legall). emplo!.ed by each and every member of their authority, not just those who are in a 
majority. still less the leading members of that majority. Linlike central government, in local 
government the executive and the legislature are the same body served by the same staff. 

Those who are most familiar with central government may be tempted to make an 

' 

138. 
and opposed views. requires diplomacy and, where necessary, firmness. A sensible officer 
will want to maintain a balance between the various parties on the authority, but will no 
doubt devote more time and effort to fulfilling the requests of the majority parry, for they 
are. after all, more likely to become the policy of the council as a whole. There should be 
n o  quarrel with that, any more than with the right of officers to deal even-handedly with 
parties on a hung or balanced council, regardless of which is numerically the largest. In the 
hurl!~-burl!~ of political competition. it may seem sometimes to minority-party councillors 
that officers glve them a r3w deal. This may break out into personal and public attacks on 
named officers: a practice strongly to be deprecated, and one which may invite the kind of 
disciplinan sanctions we outline in chapter 4. 

To perform successfully as an officer, faced with the demands of councillors of varied 

139. There has been concern that officers were becoming too closel!. identified with the 
controlling parry in some authorities. We found little evidence to support this beyond one 
or two notorious cases. Where it happens. it is improper: it causes a confusion between the 
accepted roles of councillors and officers, and makes local government less effective. Since 
1789 there have been regulations restricting the public political activities of senior officers, 
analogous to those in the civil service. N o  convincing case was made to us for their 
abolition or  alteration. 

140. 
have been. and will continue to be cases where suspicion of nepotism or political 
favouritism exists, and a recent investigation took place precisely on this subject, into 
appointments at the former Monklands DC. We d o  not, however, believe that this is a 
common practice on the basis of the evidence we have heard. 

- 
Regulations also require councillors to make officer appointments on merit. There 

141. 
appointment of officers. We do not agree; nor do we believe that different rules should 
appl!. to the appointments which have councillor involvement and those that do not. Local 
authorities should make arrangements suitable to their needs, so long as the principle of 
appointment on merit is respected. As we note in chapter 4, the local government 
ombudsman should be the proper recipient of complaints about decisions which do not 
appear to meet that principle. 

Some have gone so far as to suggest that councillors should not have a rote in the 
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Defining &e Working Relationship 
142. 
between officers and members. The present national code states, rightly, that ‘mutual 
respect between councillors and officers is essential to good local government’ (paragraph 
2 4 ) .  It defines the boundary between them as follows: ‘Both councillors and officers are 
servants of the public, and they are indispensable to one another. But their responsibilities 
are distinct. Councillors are responsible t o  the electorate and serve only as long as their 
term of office lasts. Officers are responsible to the council. Their job is to give advice to ’ 
councillors and the council, and to carry out the council’s work under the direction and 
control of the council, their committees, and sub-committees.’ (paragraph 23). 

There have been a number of attempts to define the proper working relationship 

143. This passage illustrates the limitations of the present national code. In practice. the 
simple split of policy (councillors) and implementation (officers) is neither always accurate 
nor illuminating. I t  is clear that there exist enormous variations in local government in the 
way the relationship works, both broadly and in detail, and that these relationships cannot 
be summarised in a code designed to apply nation-wide. In our draft principles (see pages 
20-21) we have therefore included a simple statement of the need for councillors to 
respect the position of officers and treat them with courtesy: it goes without saving that 
the same is true for officers and their attitude to councillors. 

144. Some authorities have drawn up statements of their own defining how the 
relationship should work (we attach at appendix I11 the protocol for member/officer 
relations from Birmingham City Council). This is a useful step, particularly in authorities 
where there has been some trouble in the past. We believe that all authorities should 
consider introducing such statements, tailored to reflect their traditions and practices. 

14 5. It is particularly important - as the Birmingham protocol says - that proper 
arrangements are made for the working practices of officers and party groups. We d o  not 
believe that a single national model for these practices is appropriate; but we are sure that 
whatever the precise arrangements in an authority, the following principles must be 
observed: - 

advice to political groups must be given in such a way as to avoid 
compromising an officer’s political neutrality; 

advice must be confined to council business, not party business; 

relationships with a particular party group should not be such as to 
create public suspicion that an officer favours that group above 
others; 

information communicated to an officer by a party group in 
confidence should not be communicated to other party groups. 

146. 
subject to disciplinary procedures. 

An officer who acts in such a way that he or she breaches these principles should be 
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147. 
councillors. Instead, a voluntary code published by the Local Government Management 
Board (-L.GMB) has been adopted by many councils, either verbatim or adapted for their 
particular needs: other councils have developed their own codes. It is clearly desirable that 
staff in every authoriry should have the guidance of a code of conduct, as with other 
people in public life. Councils which do not already have a code of conduct for staff might 
usefully take the LGMB code as a model which they could use or  adapt. 

There is a1 present no statutory code for officers on  the lines of the national code for 

148. We have considered whether there is a need for a statutory approach to officer 
codes on the lines of the councillors’ code. We would not normally advocate such.a course: 
codes are not laws, they are statements of values, and the effect of making them 
enforceable is to make them less useful. Were it not for the wide use of statutory regulation 
for the conduct of councillors, we would not even consider it for officers. As officers, unlike 
councillors, are employees subject to normal employment law, an additional code with 
statutory enforcement is unnecessary. 

149. 
more restricted than that for councillors. There is no statutory register, and the law 
requires officers only to disclose in writing any interest they have in a contract with the 
authority. This form of declaration is narrower than that for members, where the disclosure 
applies to a contract, proposed contract ‘or other matter’. 

We do however note that the law on the declaration of interests by officers is much 

150. -4s the LGMB code proposes, it would be good practice for authorities to introduce 
systems of registration and declaration for officers which parallel those for councillors. As 
officers are employees, and entitled to privacy provided they declare reletvant matters to 
their employer, there is no necessity for these registers to be public. Failure to register or 
declare an interest should be a disciplinary offence subject to normal procedures. 

‘What I and rnji stafffind is that thq’ can telephone the local authority and talk to the 
sudtchboard to ask to speak to the monitoring officer and the witchboard udll iietjer 
hatie heard of the monitoring officer. let alone &e able to identfi‘ hint or her ’ E l ~ y n  
Moseley, Local Govmment Ombudsmun for Wales 

‘I do not relate to the artificial system that exists in ternis of the monitoring officer’s 
role. At the end of the day, whatever rules. whatever organisational settiiigsyou hare. it 
depends on the relationship that exists between the members and the officers of that 
authority I believe it puts an officer in an invidiousposition to be a monitoring officer. 
I certainly harle taken that role on board as a chief executive. ’ Bytvn Dauies, Cbief 
Executive, Cardiff County Council 

;Vast Chief Executives. I think. take the view, howetjet; that ifyou are going to be 
sirccessful~~~our relationship with leading members relies much more on their 
confideme in you and your ability to work with them. than it does on anvformal legal 
requirements. * Roger Mom’s, immediate past President, SOLACE 
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Statzitoq office?-s 
151. There is a small group of officers who have specific statutory duties to perform 
relating to conduct (others have duties relating to, for example, the provision of education 
or social services, but these are not our concern). The characteristic of these officers is that 
they have powers to insist on the consideration of some matter, or to delay decisions of the 
council because they detect some possible wrongdoing or misconduct. 

153. The head of paid service (normally the chief esecutive) must report as appropriate 
on the co-ordination of the authority’s affairs, levels, grades and organisation of staff. and 
their appointment and management. The report must go to every member of the authority 
and must be considered by the full council within 3 months. 

153. The monitoring officer (sometimes the chief executive, more commonly the chief 
legal officer. sometimes someone else) must report if any proposal, decision or omission 
by the authority its committees or sub-committees, or officers has caused or is likely to 
cause 3 contravention of the law or any code of practice: or a maladministration or 
injustice. These rules also cover joint committees on which the authority is represented. 
The monitoring officer’s report must be considered by the full council within 21 days, and 
in the meantime no step can be taken to give effect to the proposal which has occasioned 
the report. 

1 j+. 
responsible for making proper arrangements for the administration of the authority’s 
finance. and must be a member of an approved accountancy body. It is the duty of the chief 
financial officer to issue a report if the authority has incurred, or is about to incur, unlawful 
expenditure; has taken or is about to take a course of action which would be unlawful and 
likely to cause a loss to the authority; is about to enter an unlawful item of account; or is 
likely to incur expenditure in escess of the resources available for the financial year. Chief 
financial officers also have powers to audit their authority and to demand the documents 
necessary to d o  so. 

15 5 .  
represented the high-watermark of conflict and mutual suspicion between central and local 
government. They were introduced in response to a few high-profile cases of authorities 
which seemed ready to defy the Government and to break the law in doing so. 

Authorities must also nominate a chief financial officer. The chief financial officer is 

- 

These powers date largely from the Local Government Act of 1989, which 

1 j6. 
officers themselves, regarded the legislation as badly drafted and literally unworkable. 
Others saw the statutory duty as an unnecessay formalisation of a professional 
responsibility to warn against impropriety that was integral to the job of a good council 
solicitor or treasurer in any case. The result has been that the statutory powers are very 
seldom used. Some have suggested that they should be abolished: we believe that they 
should, at minimum, be reviewed, as will be necessary if our proposals in chapter 4 are 
accepted. 

As often, hard cases made bad law. Most of our witnesses, including the statutory 

157. 
whether or not they were used, was of assistance to them in restraining councillors in 
some authorities from sailing too close to the wind. Like the threat of surcharge, officers 
told us privately, the statutory powers ‘kept councillors in line’. 

On the other hand, some officers clearly felt that the existence of statutory powers, 
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158. We can see that in some situations the relationship between officers and councillors 
might be so uneasy as to prompt such language, but we find it worning. Councillors are 
elected and enjoy a stronger mandate to determine policy than officers, however wise and 
experienced. If the law says that it is the duty of an officer to warn against a specific course 
of action then the officer must do so, but councillors must be allowed to exercise the final 
judgement on the matter. 

Protection against Dismissal 
159. At present, under regulations made by the Secretary of State, there is protection for 
chief executives who may be under the threat of dismissal. Each authority must have 
arrangements set out  in its standing orders which provide for the appointment of an 
independent assessor who must agree with any disciplinary action which the council 
proposes to take against a chief executive as a result of alleged misconduct. 

160. In practice these arrangements, which were again a response to difficulties believed 
to have existed in some councils in the 1980s, have been little used. Most chief executives 
take the view that, if relationships between themselves and leading councillors have 
broken down to such an extent that disciplinary action is being considered, resignation is 
inevitable. Not  unlike the powers of statutoy officers, however, the possibility of a chief 
executive having a defence against unjustified attacks may curb the more impetuous 
niem ben.  

161. We did not receive any evidence to the effect that these regulations should be 
removed. On the contrary we received some suggestions that their protection might be 
extended to other officers. We agree that it would be logical to offer the same defence to 
monitoring and chief financial officers. If their powers were ever to be used in anger. they 
might be the first casualties of the conflict. We do not exclude the possibility that there may 
be other senior officers who might find themselves in need of the same protection; but we 
have confined our recommendation to those officers most closely associated with issues of 
conduct and impropriety 

Rl9 Every local authority should be required to draw up a code of conduct for 
officers (based either on the LGMB model or a locally-drafted version) 
incorporating rules for the registration of and declaration of interests by officers 
similar to those we recommend for councillors. 

- 

R20 Every local authority should have its own written statement or protocol, 
governing relations between members and officers. 

R21 
chief fmancial officer should be reviewed by the Department of the 
Environment (and the Scottish and Welsh Offices) to determine whether they 
are workable and effective. 

The statutory powers of the head of paid service, monitoring officer. and 

R22 The protection already available to chief executives who are threatened 
with disciplinary action should be extended to the council’s monitoring and 
chief fmancial officers, subject to the findings of the review proposed in R21. 
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Chapter 4 

The Enforcement of Standards 
162. 
for councillors in local government. The essence of that structure is that the initial 
responsibiliy for compliance with the code and regulations should lie with the individual. 
who will have the duty to register and declare interests, and to decide when to refrain from 
speaking and voting, and to leave the meeting. Whether or not individuals seek advice. 
they cannot evade their own responsibility. 

In Chapter 2 we described the structure of codes and regulations which we propose 

163. 
is not a unified regime. The most noticeable difference is between the treatment of 
pecuniary and non-pecuniary interests, where it is a criminal offence not to register a 
pecunian interest, but there is no requirement at all to register non-pecuniary interests, 
and there is no sanction against a councillor who fails to declare a non-pecuniary interest. 
Yet all the evidence is that conflicts involving non-pecuniary interests are just as great a 
source of concern as those involving pecuniary interests, and that the former are in many 
ways more difficult to deal with. 

One of the problems with the present conflicts of interest arrangements is that there 

164. Although we have recommended that registers should include non-pecuniary 
interests, there is no case at all for making failure to register such interests a criminal 
offence. .Is we have noted, the range of potential non-pecunian conflicts of interest is vast 
and unpredictable. It would not be possible to prosecute someone for non-registration of 
an interest which might only become the source of a conflict of interest at a later. 
unforeseen, date. 

16 5 .  We do, however, agree with the Department of the Environment's view that the 
difference in treatment between pecuniary and non-pecuniary interests 'is a source of 
confusion'. As we mentioned in chapter 2, we therefore conclude that non-registration of a 
pecunian interest should no longer be a criminal offence in its own right. 

166. We d o  not underestimate the presentational difficulty of decriminalising this. It 
could be seen as being soft on misbehaviour. We are certain that this would not be the 
result. In our view failure to register a pecuniary interest is an offence not because the 
criminal law is the most effective enforcement mechanism, but because the fact that it is an 
offence is intended to send a signal to councillors that they must register. It has to be 
borne in mind that no actual wrong arises from failure to register an interest: any damage 
to the public interest occurs only if and when a councillor who has failed to register or  
declare an interest participates in relevant business. Because an offence can occur in the 
event of a fairly minor and technical omission, enforcement is uncertain. We received 
anecdotal evidence that complaints were made to the police merely to gain political 
advantage from the publicity, and that the police, quite reasonably, were reluctant to 
prosecute unless the simple failure to register was accompanied by some indication of 
improper intent, The number of prosecutions is therefore negligible. It is a waste of police 
time and money to involve them in such an issue. Enforcement would be much more 
effective and certain if it was undertaken as an administrative procedure within the council 
itself. 

- 
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167. 
prosecution for corruption under the existing law, or under the new offence of misuse of 
public office which we propose later in this chapter. 

Failure to register an interest would of course be a factor to take into account in an!. 

168. Failure to declare a pecuniary interest is more serious, because the implication of a 
need to declare is that a situation which might give rise to a conflict of interest has actually 
arisen. But failure to declare a non-pecuniary interest may be equally serious. In either 
case. the failure may range from the trivial to the seriously corrupt. When we considered 
arrangements in the House of Commons, we concluded that the arrangements worked 
reasonably well in serious cases. but were inadequate for day to day enforcement of the 
House’s onin rules. There are elements of the same problem in local government. The 
system should be recast to provide better arrangements for day to day enforcement of the 
rules, which are likely to operate more effectively because they are not disproportionate, 
without reducing the likelihood that serious misdemeanours will be rigorously prosecuted. 

169. As with other public bodies, we believe that the way fomard lies with internal 
disciplinary procedures supported bv external scrutiny. and backed up by a new legal 
framework. 

‘11 does little to foster public confidence in the integrits and impartiality of Local 
(;oiwrinieitt ii*hen the Council is pouterless to discipline its oiivi members.’ Ian 
Kirkland. Borough SecretaTy and Solicitot; Ashford Borough Council 

., . , ..nltbotrgh use do bat*e codes ofpractice arid disciplitia~~ procedirres u*bich ii’e cnii 

npp(i* ii*beii officers of the coirncil are gtriltjq of improper bebainlOUr: u*e haite no wcl!  
codes rdprnctice atid saiictioris mailable to the council in the eiqent that an elected 
tuenrber is giiilty of niisconduct. ‘ Colin Sinclair, Chief Executive, City of Sunderland 
Metropolitan Authority 

‘I iroirld harle tboirght that the most important sanction on anji elected member is to 
bar them from being an elected member in future. Perhaps we should be re(ying mort. 
on that sort ef thing. ‘ David Rendel 
Democrat Party 

Spokesperson on Local Government, Liberal 

L 

170. There is at present no way in which a council collectively can act against an 
individual councillor for non-compliance with the code of conduct, other than by exclusion 
from committees with the consent of the councillor’s party group. We have heard in oral 
evidence of the difficulty which occurred in one council over a councillor who was accused 
of harassing junior employees, and during our informal visits we heard of many cases 
where councillors had behaved inappropriately to officers or  other members in one way or 
another. 
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171. We also received much indignant evidence from councils which had been found 
guilry of maladministration by the ombudsman, on account of the misbehaviour of a single 
councillor. This system applies even if the council itself has made every effort to prevent 
maladministration taking place, or has disowned the actions of the councillor concerned. 
Councils are surely right to say that members of the public do not always appreciate the 
subtle degrees of blame which may accompany a finding of maladministration: mud sticks. 

172. 
to control any misconduct by individual members which amounted to a breach of their . 
code of conduct. That would also follow best practice in other parts of the public sector, 
where we have recommended that standards of conduct should be upheld by a 
combination of internal controls and external scrutiny. 

These factors suggest that there would be merit in giving councils a collective right 

173. There is by no means universal agreement that councils should have such a power. 
There are concerns that it might be misused for political reasons, and that it could not be 
exercised impartially because of the close relations between councillors. Yet the House of 
Commons has such a sanction, and the Speaker is able to suspend Members, while in most 
non departmental public bodies the chairman, or the board by resolution, can require a 
member's withdrawal, and the appointing authority can exercise powers of dismissal. Why 
are local authorities, and their members, alone deemed to be unable to put irrelevant 
matters to one side in taking these sorts of decisions? 

1-4. Those in local government who oppose such a power tend to prefer parry 
mechanisms. They are unwilling for disciplinary issues to involve councillors from other 
parties. W e  do not decry party mechanisms. They are part of the informal arrangements 
which frequently resolve issues of conduct before a formal stage is reached. The council 
has other such means, through the party leaders, the chief executive and, of course, the 
monitoring officer. There are however cases where party mechanisms cannot work. Some 
members are not amenable to party discipline, or are not members of a parry group at all. 
In a tight political situation a parry may prefer to live with some problem rather than give 
ammunition to its opponents. In any case, the imperative underlying party discipline must 
inevitably be the party's interests and reputation, rather than those of the council. It is true 
that these will often coincide, and that one will depend on the other, but that will not 
always be the case. 

Standards Comnittee 
17 5. 
tightly constrained, and subject to an external appeal procedure. We have considered a 
number of ways in which such a system might be constructed, and have concluded that 
each council ought to have a Standards Committee. This should be a small all-party 
committee, composed of experienced councillors, and chaired by someone other than the 
leader of the administration. Depending on the circumstances, it might be suitable to have 
the Mayor or Provost in the chair, or  (by analogy with the Public Accounts Committee in 
the House of Commons) to have the committee chaired by a senior opposition councillor. 

Our view is that an internal council disciplinary procedure will work so long as it is 

176. 
only after a recommendation from the Standards Committee. We believe that the council 
should have power to bar councillors from particular meetings, from access to particular 

The council itself should be given statutory powers of discipline, to be exercised 
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papers or premises, and to restrict their contacts with named staff. It should also have 
powers to suspend or remove councillors from particular committees, and to suspend 
them entirely from council meetings and council business. It should not have power to 
impose financial penalties. In the event of a suspension from the council, this should last 
for a maximum of three months. If the'council declines to lift the suspension after three 
months, the councillor should be deemed to have resigned, and a by-election should be 
held. The councillor should be eligible to stand for re-election. In the event of re-election. 
and repeated misbehaviour, it should be open to the council to apply to the proposed 
Local Government Tribunal (see pages 46-48, below) for a disqualification order. 

177. In any case, the councillor affected should have the right to appeal to the Local 
Government Tribunal, and the penalty appealed against would be suspended until the 
appeal is held. 

1-8. 
should operate, because the circumstances appropriate to each council will vary The 
esistence of the proposed Local Government Tribunal will compel councils to adopt 
procedures which comply with the principles of natural justice, and n o  doubt these will be 
refined with experience. But we have a few observations which councils may wish to take 
into account. 

We do not think it is right to be prescriptive about how the Standards Committee 

1-9. 
such a committee. The presence of outside assessors, who will not have been involved in 
an!. animosity or argument within the council which may have preceded the use of the 
disciplina? procedure, will help to reassure all concerned that a just and impartial decision 
is being reached. Such co-opted members would normally be people of standing, with 
relevant qualifications or experience. 

First, we believe it will often be sensible to have one or more co-opted members on 

180. 
should be advised personally by the relevant senior officers of the council - the head of 
paid service, the solicitor, the monitoring officer and, where financial matters are 
concerned, the chief finance officer. A disciplina? hearing should only take place in the 
light of a written report prepared by the appropriate officer. Its proceedings should be in 
public, although it should meet privately to discuss its reports. Affected parties should be 
entitled to be heard. 

Second, we believe it is important that such a committee, when hearing a case, 

181. 
meeting only when disciplinary cases arose, a council might find it useful to consider giving 
such a committee a role at the apex of its complaints procedures. We have in mind these 
areas - 

Third, we consider that while the Committee could operate as a free-standing body, 

many concerns have been expressed about the role of the 
monitoring officer. We consider that the monitoring officer's role is 
most effective if it is primarily conceived as advisory. The likelihood 
of the monitoring officer being placed in a personally difficult 
position in pursuit of statutory duties would be eased if the 
postholder had the backing and advice of the Standards Committee, 
which could take the lead in advising the full council on its code of 
conduct and standing orders; 
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we believe that. in line with good practice, complaints should not be 
considered by the local ombudsman until internal mechanisms have 
been exhausted. This means that every council should have an 
internal complaints mechanism complying with the principles of 
good practice which the local ombudsman sets out. in our view, part 
of the statutory role of the monitoring officer should be to report to 
the council annually on the operation of its own complaints systems. 
for both external complaints and staff complaints, and in particular 
for the use of the internal whistle-blowing system which we 
recommend (R26) that every council should have. It would be useful 
for the Standards Committee to oversee this process. 

. 

182. We have also considered whether audit matters might fall to the Standards 
Committee, thus adapting the proposal of the Audit Commission that all authorities should 
have audit committees. Modern public sector audit goes much wider than propriery of 
expenditure, however. In any case, some authorities have reservations about the 
practicality of instituting an audit committee at all: the analogy with a public limited 
company being debatable. This is a matter for each authority to consider. 

E,z-temal Appeals 
183. 
necessan also to introduce an external appeals mechanism. In considering how this might 
best be done. we have examined the possibility of a role for the ombudsman, for the 
Secretan. of State, or for the Audit and Accounts Commissions. We have concluded. 
howejver. that the most appropriate and straightforward course would be to introduce a 
new body to be called the Local Government Tribunal. (We would anticipate that a 
separate Tribunal would be needed for Scotland, and probably for Wales). 

The introduction of an internal disciplinary procedure for councillors will make it 

184. 
appeals from councillors who had been subjected to disciplinary action by their own local 
authority for breaching its code of conduct. The Tribunals would therefore approach their 
task by examining individual cases, and considering first whether the authoriry had been 
correct in its finding that the code had been breached. and second whether the 
disciplinary action taken had been proportionate to the misdemeanour. The Tribunals 
would have power to substitute an alternative sanction. Ultimately, in the event of repeated 
misbehaviour, an authority would be able to ask a Tribunal to make an order disqualifying 
an individual from holding public ofice. 

The primary purpose of these Tribunals in respect of discipline would be to hear 

185. 
procedures followed by their local authority had been unfair and had breached the rules of 
natural justice. and it should be open to the Tribunals to require councils to amend their 
procedures even if they uphold a complaint. 

Councillors should be able to include as a ground of appeal to a Tribunal that the 

186. It would also be necessary for the Tribunals to be in a position to consider the terms 
of that pan of a local authority's code of conduct which a councillor was alleged to have 
breached. and to determine whether it complied with the requirement that it should have 
the same effect as the approved model code. The Tribunal would have to be able to require 
councils to amend their codes to bring them into line with the model code. 



187. 
with the model code and the scope for variations, we believe it would also be appropriate 
for the Tribunals to fulfil the fall-back role of reviewing codes which were referred to them 
by the appropriate Secretary of State on the ground that the codes failed to meet the 
statutory requirements, and of ordering their amendment if necessary. 

Because the Tribunals would therefore have to be familiar, on a case by case basis. 

188. 
Tribunal when a council does not uphold a complaint against a councillor. We appreciate 
that there may be cases where a complainant against a councillor feels aggrieved that a 
council has not upheld the complaint, but we think it would be wrong to proceed on the 
basis that a council's procedures are likely to be so unfair as to damage the interests of a 
third party. The arrangements proposed will have a quasi-judicial nature, and we believe 
that to have a second round, in the event that the council found the councillor had not 
breached the rules, would risk being oppressive in respect of the councillor concerned. 

On balance, our view is that there should be no right for a third parry to appeal to a 

189. 
by case basis, will make it possible to combine the greatest possible degree of freedom for 
local authorities to establish their own arrangements for securing proper standards of 
conduct with a strong framework of external scrutiny 

We believe that setting up Tribunals with these powers. operating primarily on a case 

190. We believe that the Tribunals should operate under a framework of rules approved 
b!. t he  Council on Tribunals, and that the Secretaries of State should be responsible for 
issuing these rules. The Secretaries of State should appoint the members, with the Lord 
Chancellor's agreement (if that is considered appropriate) to the appointment of members 
qualified to take the chair. 

191. We do not believe that it will be necessary for appointments to the Tribunals to be 
full-time. While we assume that separate arrangements will be wanted for Scotland, and 
probabl!. for Wales, we d o  not believe, at least initially, that it will be necessary to have 
more than one Tribunal for England. It may be thought appropriate to appoint a single 
person to take the chair in all cases, with members on call as necessary, to achieve 
consistency at least until a body of casework is established, but in due course it could be 
appropriate to have a panel of people on call to chair the Tribunal hearings. We believe that 
every effort should be made to arrange local hearings, if that can be done without 
disproportionate cost. 

193. 
secretariat, nor do we think that their secretariats must necessarily be part of central 
government. We can see attractions in asking the local ombudsmen's offices to provide the 
administrative support, since those offices also have access to legal advice, but we can see 
also that other bodies, including the Local Government Association and the Convention of 
Scottish Local Authorities, might be well able to run such a system. We believe it right to 
defer a final decision on where to place the secretariat until discussions with the various 
bodies concerned have taken place. 

We do not think it will be necessary for the Tribunals to have a wholly free-standing 
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R23 
councillors for up to three months, as well as the imposition of lesser penalties. 

The Standards Committee should be able to recommend the suspension of 

R24 
Wales with the power to hear appeals from councillors who have been subject to 
a penalty imposed by a council: and to require an authority to alter its Code of 
Conduct, standing orders, and other procedures when necessary. 

There should be Local Government Tribunals in England, Scotland, and 

R25 
against disciplinary action by their councils following a recommendation of the 
Standards Committee; and should have the power to disqualify councillors from 
office. 

The Local Government Tribunals should hear appeals from councillors 

'I ii~oicld sirggest . . . that each indii*idual local authority [should] harle an efficient 
q'stcvti of ii,bistk.-Dl,u,itig so that there is a genuine fear on the part of the indiuidual 
t/JCIt itright be tettrpted into cornrption that their deeds might ulell be found out. For nie 
it is the likrlibood Ofdiscorvty that is the greatest deterrent. ' Detective Superintendent 
Peter Brant, Operational Command Unit Commander; Fraud Department, Metropolitan 
Police Senfice 

*T~'JV)Y lire t i i q o  ii~itcbii~ords itr rlecilitig udtb u~iJistleblot~dtig, confidence and autbority. It 
is  CI cjirrsliotr of cotifidetice tbcrt the person uho makes the complaint rnirst knout that it 
is goitig to hc propvrfit itiivstiglrtcd and addressed as necessarj' and. tied in tiqith that. 
tbcit the pc~r.wti t o  i i h m  tbq.  crrc niaking the complaint has the authori[i* to do 
sottietbitig nhorrt it. ' Nick Leigh, Chair Chief Officers' Forum, UNISON 

193. The Local Government (Access to Information) Act 1985 imposed demanding 
standards of openness on local government, which compare favourably with other parts of 
the public sector. We received some evidence, notably from the local media, that these 
standards were not always observed, which, if true, would be reprehensible. The statutory 
arrangements, however, seem to us to be very much in line with the best practice we have 
recommended for other public bodies. High standards of openness should be coupled 
with a positive approach to whistleblowing. This is a matter on which we have, in our 
previous reports, adopted a consistent and firm approach which has been fully accepted by 
government. In our first report we recommended that: 

'. , . encb . . . /piiD/icJ ho@ shoiild noniinate an official or board nientber entriisted 
ii*ith the dirty of ittt'estigating star concerns about propriey raised confideiitialii: 
W[fshoiiid be a6fe to make coniplaints tiVtbotrt going tbrvzcgb the iioi-nznl 
~?in~iqqenie~it .itr.i(cti(l*e. a id  sl~otrlrl be grcai-nnteed anonyniih f '. 

194. We made similar recommendations in our  second report. The essence of a 
whistleblowing system is that staff should be able to by-pass the direct management line, 
because that may well be the area about which their concerns arise, and that they should 
be able to go outside the organisation if they feel the overall management is engaged in an 
improper course. 
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195. We consider that local government should be expected to adopt this approach, and 
we note that the LGMB has produced recommendarions on these lines. In some ways 
there is less need for local government employees to go to exrernal sources, because there 
ndl usually be opposition councillors only too ready to pick up on matters of concern. That 
mav not be a desirable way to ventilate an issue, however, and it would be sensible for 
councils to adopt the following approach: 

creating a route for confidential whistleblowing within the 
management structure, perhaps as part of the duties of the 
monitoring officer; 

permitting staff to raise matters in confidence with the local 
government ombudsman or district auditor; 

allowing access to some other external body, such as an independent 
charity 

196. 
nithout malice. in order for the n-hiscleblower to be immune from disciplinary sanctions 
for breach of confidence. 

In all cases the usual test would apply that the concerns are raised in good faith and 

R26 
which would enable concerns to be raised confidentially inside and. if 
necessav. outside the organisation. The Standards Committee might well 
provide an internal destination for such complaints. 

Every local authority should institute a procedure for whistleblowing, 

' \ I ?  arc iiot ciclivrsurinl nt cill.  Ni' ctre iriqirisitorinl arid we set out to halie a conitnon 
nitii ii,itb cotiiplriimtits ritid locril nirtborities iivJich is (0) to get nt the trirth and ( 6 )  to 
co-opcrntc'. to trr to pirt things right riot jirst for  the cotnplnitiant birt also for other 
people so thnt thein do iiot strffcr the same comeqtieticcs. Our concern is that 
et2fr)rciwott might cbange that. that it might become aa'i~ersariaf. that it might become 
tnirch more like the coirrts and ire think that might not be in the interests of 
coniplninrirns ' Edward Osmotherley, Chairman, Commission for Local Government in 
England 

Oi~eraJl. and to our disappointment as a strong supporter ofthe Ombudsnian iti 
principle. oirr e.ypericnce is of a serrdce uhich is not 1it:itig up to its potential. Inei.itab!lv 
tbe Onihitdsnran deals with contentious cases and frustrated iiidiitidiials uho use the 
srri*ice as a last resort. This can colour perceptions of its effectiveness. ,Veoertheless. lire 

haiv eucountered genuine problems udth both the scope of the Otnbudsman 's poulers 
and the complaint procedures for individuals. On too manqv occasions the public are 
left dissatisfied with the service proitded by local authorit?, and by the sanctions 
available to them when seeking redress. In many cases this dissatisfaction is not related 
to the qirestiori of whether a local authority has handled an issue fairly or not. ' Tony 
Burton. Head of Planning and Natural Resources, Council for tbe Protection of Rural 
Englana' 

49 
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The Local Ombudsmen 
197. Inevitably, our study has touched on the role of the local ombudsmen, and we have 
received valuable evidence from them in England, Scotland and Wales. It has not. however, 
been our task in this study to conduct any general review of the ombudsmen's role and 
functions: these issues have been the subject of separate consideration recently 

198. The purpose of the local ombudsmen - properly the Commissioners for Local 
Administration - is to provide independent, impartial and prompt investigation and . 

resolution of complaints of injustice caused through maladministration by local authorities. 
In England, the ombudsman has issued guidance intended to promote fair and effective 
administration in local government. 

199. 
investigating policy decisions, subjects which affect all or most of the people living in a 
council's area, such as a complaint about a council wasting public money, matters where 
there is a right of appeal to the courts or to Ministers, or contractual and personnel 
matters. 

The ombudsman can investigate administrative decisions, but is excluded from 

200. 
of maladministration but no injustice, or of maladministration causing injustice. The 
ombudsman may recommend how matters should be put right, including apologies, 
compensation and changes in procedure. However the ombudsman cannot enforce his 
recommendations on a council: although authorities generally comply with the 
ombudsman's recommendations, his formal powers are limited to requiring the authorit!. 
to publishing his findings in the press. 

When making a report the ombudsman can make a finding of no maladministration, 

201. Lord Woolf, in his review of the criminal justice system, recommended that the 
ombudsmen's rulings should become enforceable, as did the recent Scottish Office, COSLA 
task force on local government in Scotland. N o  decision has yet been taken on that 
recommendation. It is clear from the evidence we received that neither the ombudsmen. 
nor local government, would welcome such a change: the overwhelming consensus of 
opinion presented to us is that better outcomes are achieved overall through a non- 
adversarial system which involves the ombudsmen working largely with the co-operation of 
the local authority in achieving redress, rather than achieving the arms-length relationship 
which an ombudsman with powers of enforcement would require. 

302. 
ombudsmen should collectively constitute the proposed Local Government Tribunals, we 
decided not to do so. As we have noted above, however, we see no reason why the 
ombudsman's office should not provide the secretariat for the Tribunal. Moreover, if the 
government accepts our recommendation for a tribunal, it might wish to consider, in the 
context of taking forward the Woolf and the Scottish OfficeKOSLA task force 
recommendations, whether there would be any advantage in leaving the ombudsmen 
without enforcement powers, but allowing them to seek enforcement orders from the 
Tribunal in cases where they believed that councils' refusal to accept recommendations 
were sufficiently serious to merit further action. 

It is for this reason that, although we considered recommending that the 

:n 
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203. Maladministration is not defined in law. The ombudsman must decide whether 
nialadministration has occurred in the way in which an authority has taken a decision. This 
mav include improper considerations or conduct; malice, bias or discrimination; 
unjustifiable delay; incompetence: or  failure to establish proper rules or procedures where 
there is a dun. to do so. A report will not usually identify the individual concerned but. if 
the ombudsman considers that the conduct of a member of the local authority has been in 
breach of the National Code of Conduct, that person must be identified unless there are 
specific reasons for not doing so. A s  noted earlier, however, while an individual may be . 
identified in this wa!. i t  is the council as a whole which will then be found guilty of 
nialadministration. 

X i .  The changes we propose would leave the ombudsman's role unaltered. It would still 
be for hrni to consider whether injustice had occurred as a result of maladministration, and 
t o  propose remedial action. But the background against which a case was examined would 
change slightl!: Rhere a matter of conduct by a councillor came into question, the 
ombudsman would consider first whether the councillor's action breached the local 
authorit\.'s own code of conduct. A n  authority, responding to a finding of 
maladministration involving such a breach by an individual, would then have to consider 
not  on]!. nhat action to take to address the injustice caused, but also whether to take 
disciplinan action against the councillor concerned. 

205. 
council's own code had been fully complied with, the ombudsman would have to consider 
nhether the code itself was defective and, if so, whether to recommend improvements. It 
n m l d  not be the ombudsman's task to consider as a general matter whether the 
authority's code complied with the statute (ie achieved at lest  the same effect as the 
model code), but on]!. to consider those specific aspects which bore on the complaint 
under examination. We propose that i f  the ombudsman considers the defect to be 
sufficiently serious, and the authority declines to make the changes recommended. the 
ombudsman should be able to refer the matter to the Local Government Tribunal for 
decision. If this occurred, the Tribunal would teach its own view, and it would be open to it 
to decline to order changes. or to order changes different from those proposed by the 
ombudsman. 

In addition. if maladministration giving rise to an injustice had occurred. yet the 

106. We have mentioned above that we believe eve? council should have an effective 
internal complaints procedure, and we strongly support the practice now adopted by all 
the ombudsmen of referring back to councils those complaints they receive which have 
not already exhausted the council's own procedures. 

207. We have also noted above that we believe that part of the way in which monitoring 
officers should fulfil their statutory duties to make reports on maladministration is by 
making an annual report to the full council on the operation of the internal complaints 
system. Such a report should cover not only complaints which have ended up with the 
ombudsman. but also those which have been dismissed, or successfully dealt with. 

208. We have noted that further consideration is being given to whether the ombudsmen 
should be able to examine commercial and contractual matters, and we have no comments 
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on this. We agree that ombudsmen should not be able to consider personnel matters. 
However we note that it is generally believed that the ban on examining personnel matters 
extends to a ban on considering recruitment processes. We do not believe that this is, or 
should be, the case. Someone who has failed to be recruited by a local authority, and who 
believes that its recruitment practices are unfair, does not have access to the remedies 
open to an existing employee. Yet recruitment practices of local authorities can be the 
subject of much public suspicion, as occurred in the Monklands case, and it is best that 
the!, should be open to scrutiny through a recognised complaints procedure, rather than 
being examined only when public concern becomes so great as to warrant a major inquin: 

109. 
the recipient of complaints from local authority staff about matters of propriety raised 
under a whistleblowing scheme. If this were to be pursued, it might be necessav to ensure 
that the ombudsman has power to mount an investigation in such circumstances. 

Earlier in this chapter we raised the possibility that the ombudsman might well be 

‘ I t  is Isfiiigtoti ‘s iieu. that there Sboldd be a clear distinction betujeeii corriipt bebnr*iour: 
iri!iclJ i i ~ r l d  attract the atteiitiori of criniirial lau: and itiiproper beiint-ioirr. u~bicb 
iiiigbt he crddressed b.1. other routes. such as disciplirtaty proceedings imolriiig 
riisqrrol(ficatioti or sirsperisiori. ‘ Leisha Fullick, Chief Executive, London Borough of 
Islington 

‘I coricfirde that mi accoirntaiit. tio matter boua enritient in his profession. arid boic~ci~w 
fair-niirided, is ill qirnfified to act as if be uvre n judge and jircin arid be nbfe to destry- 
iiirs. cnrecv-s niid foriiifics. ’ Ronald C M Ra~~ond-Cox .  Councillot; Westminster Ci{iv 
Council 

‘TiJc.first point to make aborrt the surcharge yssteni is that it is horribliv protracted for 
tbose t c + h  are its possibfe targets. I also feel that the u q q  the fegisfation is  u*rittetl at the 
riioirient suggests that in soiiie i c q *  the local authority ulouid be recompensed as n 
resuft -of the sirrcharge arrnngenients. and I think tbat that is a fake  basis for uv!!nt 

bnppetis. In the ei*ent of sipiificarit losses. there is no prospect uviatsoeiver. or rjer:i* littk 
pirspc’ct. of the local nirtlmritj, k i n g  recompensed as n result of tbr srrrcknrgc~ s)stcvii. * 
Robert Barnett, Director of Administration and Legal Services, Deputy Chief Executive, 
Western Isles Council 

‘I do not approrie ofthe surcharge as a pcrral{i* because I think. again. it sits ill udtb the 
rest of the British justice sisteni uhere the fiiie ititposed upon individuals is seen as a 
retribution in sonie uqas. I rc-oirid rather that if it got to that level of seriousness IlJat it 
was taken over rather sooner by the courts rarher than by the auditor: * Jake Arnold- 
Fostm, Deputy Edatot; Local Government Cbmnicle 

‘It is riot irnknouw for flistricr .4uditorsV and indeed Section 151 officers /Chief Finnncial 
Officers]. to make uhat a)iiouiits to threats to councillors. !bat if they adopt certain 
poiicies. tkeir niq be subject to stircharge. ?‘?jar is a pretty pouveerful tbreat to a 
coiiricillor uho  j u s t  works for a iicing and has no financial backing. ‘Jean Geldart, 
Chair, National Local Government Committee, UNISON 



110. 
are a number of differences between England and Wales. and Scotland, the arrangements 
appear to us to satisfi the highest standards of propriety. In general, we found that local 
authorities were ven satisfied with their overall relationship with the external auditors. 
There was some feeling that the district audit service provided a more penetrating scrutin!. 
than private auditors, although we were not in a position to establish whether this was 
trul!. the case. We found slightl!. less sense of satisfaction with the regulator). bodies - the 
Audit and Accounts Commissions - though this had little to do with audit and could 
largel!. be attributed to disagreemenr with some of the obsemations made in value for 
money and other more general reports. By and large, however, the perception was that 
both bodies had responded to criticisms, and we ourselves were impressed with the 
evidence of both Commissions. which was among the most useful we received. 

We have little to say about the external audit regime for local authorities. Wile there 

21 1. From time to time allegations of irregularities and misbehaviour within councils 
emerge. -4 number have done so while we have been conducting our study. Sometimes, as 
in Glasgow, these allegations emerge from the political process. Sometimes, as in 
Doncaster. they emerge as a result of the actiLities of the District Auditor. The cases of 
Lmibeth and Westminster in London have also attracted wide publicity. 

217. 
y sema t i c  weaknesses in local government financial management. 

Ve do not regard the appearance of reports of irregularities as an indication of 

213. The Audit Commission told us in evidence that the level of identified financial 
misbehaviour within local authorities is very loa: that most problems arise from attempted 
external fraud by members of the public, for example in the field of housing benefit. and 
[hat [he auditors and local authorities are working together in a range of anti-fraud 
measures. Our recommendations below, in respect of one small but high-profile part of the 
relationship. must be seen against the background of a system that is generally effective. 

- 
, 
' FRAUD AND CORRUPTION IN LOCAL GOVERNMENT 

The Audit Commission appoints auditors to ih9 English and Welsh local authorities. 

The -169 authorities have over 20.000 councillors and 2.000.000 employees. They spend 
over E50 bn per year. 

In 199596 there were l . i 7 j  proven cases of fnud and 21 cases of corruption affecting 
these authorities. 

0Ooo of total local government fraud (in terms of number of cases) is committed by 
outside persons against local authorities. 

214. There were, however, some specific aspects of the financial regime which gave rise 
to much concern. This is particularly true of arrangements in England and Wales: the 
Scottish system differs in some significant particulars, although we have not set these out  
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in detail. The greatest concern was caused by surcharge. It is clear that local government, 
almost without exception. deeply resents the fact that local councillors and officers. alone 
among public office holders, are subject to surcharge. There was general acceptance that 
some form of ultimate sanction over standards of corporate behaviour was justified. Some 
of our witnesses felt that even surcharge could be justified if it was applied more widely. 
particularl!. to members of appointed bodies. Some officers argued that the threat of 
surcharge helped them to keep councillors in line. Some councillors said that the fact that 
the!. were liable to surcharge helped them to resist pressure to take improper action which 
emanated from party activists who were not councillors. But in general, the feeling was that 
surcharge was a deeply unsatisfactory and unfair mechanism. 

21 5. 
surcharge cases, under which the auditor formulates and prosecutes the case, judges guilt 
o r  innocence, and determines the penalty on the basis of his own calculations of financial 
loss. We can sa!’ immediately that we can see no justification at all for the retention of that 
particular procedure. 

We also received widespread criticism of the procedure followed in certain 

216. 
though it proposed significant procedural changes. It argued that surcharge followed ‘the 
principle of restitution‘ which it said ‘is consistent with much of English ci\*il law.’ It also 
noted, however, that surcharge was abolished in 1981 for civil senice accounting officers, 
the only other group of public servants to whom it has applied, at least in recent memory 
And the Commission pointed out that surcharge cases are rare - usually fewer than five a 
!.ear. and sometimes none at all. 

The Audit Commission argued in evidence for the retention of surcharge, even 

217. The Audit Commission also remarked on the significant difference between the 
operation of the auditor’s powers in relation to alleged wilful misconduct or failure to 
bring items into account, and those which relate to alleged unlan.fu1 expenditure or 
unlawful actions. In the former case the auditor, and the auditor alone, has to decide 
whether wilful misconduct has occurred. If he so decides, he has no discretion. He niust 
certifi che_sum lost and surcharge those responsible for that sum and no other. When 
dealing with alleged unlawful expenditure, on the other hand, the auditor Ius discretion to 
apply to the High Court for a ruling on whether unlawful expenditure has been incurred, 
and i t  is the court which decides whether or not to recover some or all of the amount 
concerned from those responsible. 

218. 
cases, namely that the auditor should make a case to the court. This could then be argued 
before the court, which would make a ruling and determine whether to order restitution of 
some or all of the sums involved, and whether to impose a disqualification. The Audit 
Commission also argued that the court should have normal powers to award costs. 

The Audit Commission argued that the latter procedure should be adopted in all 

219. Whether or  not surcharge in theory is consistent with the principle of restitution 
may be arguable. We consider that, in practice, it is distinctly different. The surcharge 
regime is more in the nature of a penalty than a means of restoring property to its rightful 
owner. Surcharge applies in situations where the person being surcharged has not 
acquired any of the property of the local taxpayers. The taxpayers are confiscating the 
personal property of the person being surcharged in order to make good their losses. It is 
difficult to describe that as restitution. We are clear that surcharge is, quite simply, a 
penalty. 
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'70. Cnlike most financial penalties. surcharge bears no relation either to the means of 
the person being surcharged or the degree of culpabilin. The sums which may be judged 
to be lost in modern cases are likely to be well beyond the means of the indixiduals 
concerned. and indeed this was one reason why surcharge for Accounting Officers w3s 
ended. Where the entire sum is surcharged. the individual may well be bankrupted, and 
ttxs has happened in recent years. 

221. I n  certain cases the procedure allows the SecretaT of State in Scotland (like the 
courts in England in cases of unlawful expenditure). to impose a surcharge of only part of' 
the sun] intpolved. or to impose no surcharge. But in such cases, there is no reason for 
relatin~ the penalty to the sum lost at all: indeed any penalty imposed is more in the nature 
of 3 fine. If the s u m  lost is large, and the amount likely to be capable of recovery from the 
indiikiual is small. it-is likely that the surcharge will be remitted altogether. as it would 
othernise appear that the sum being retrieved by way of 'restitution' is disproportionatel). 
small in relation to the sum lost. Bizarrely this makes it more, not less, likely, that there will 
be no penaln. in cases where a penalty is, in fact, appropriate. We gained a clear impression 
in Scotland that there was a preference for the Secretary of State, rather than the courts, to 
continue to be responsible for the final decision on surcharge. This seemed to be because 
it  was thought - correctly or not that a Secretary of State would be more likely than the 
courts to nai1.e a surcharge, because a magnanimous gesture was more likely to be 
ndcomed than a swingeing penalty. 

212. Even if i t  n-ere possible to bring the surcharge procedure more into line with 
equitable remedies, the concept still raises difficulties. The sums ordered to be repaid ma!. 
sonietinies be capable of precise calculation. but there may often be a considerable 
clement of judgement in determining the actual loss to the taxpayer, and it ma!. \vel1 be 
possible to calculate a sum in more than one wa): 

223.  Our clear conclusion is that surcharge is an archaic penalr!: which should be 
abolished and replaced, as an interim measure, with a procedure in which the auditor 
applies to the courG for a ruling, and the court has Ihe  power to order remedies of 
compensation and/or disqualification from office. The concept o f  restitution should remain 
where it belongs, in cases of personal gain. The courts should retain pon'ers t o  ensure 
that an!yone in a local authority who, as a result of improper behaviour, gains personall!. at 
the expense of the taxpayer can be ordered by wa!' of a compensation order to make 
restitution of the sums involved. 

224. 
the Audit Commission, but coming within the rules of the Council on Tribunals, should 
deal with such cases. The Scottish system, where the Accounts Commission has hearings, 
has elements of this, although it is unsatisfactory that the Secretary of State in Scotland 
decides on penalties. We believe, however, that the Scottish and English systems should be 
aligned in placing the final decision with the court. The Secretaries of State should, 
however, retain their existing power to sanction expenditure retrospectively, so making it 
lawful. 

We have considered whether a special tribunal, perhaps set up under the auspices of 
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,2fisuse of Public Ofice -A New Statutory Offence? 
22 5 .  
inequity caused by the nature of surcharge, but would not address WO other major 
inconsistencies of the present regime. 

This reform would be welcome: but it does not go far enough. It would remove the 

326. 
councillor or officer leads to financial loss by a local authority The statute at present 
therefore covers the situation where relatively minor misconduct leads to a financial loss. 
Bur much more serious misconduct which does not lead to any loss is not caught. It is not 
onl!r illogical that the statute should cover one situation but not the other, but it is wrong 
in principle. 

First. the statuton remedy of surcharge is only available where the conduct of a 

3 T .  Secondly we have been left in no doubt, in the evidence we have received for this 
and for our  previous reports, of the strength of feeling among those in local government 
who are subject to a powerful statutory regime for punishing misconduct which is serious 
but does not involve corruption. They are particularly concerned that a similar regime does 
not apply to others in the public service - even those providing a service which has 
previously been provided by a local authority. We fail to see any reason for this distinction. 

228.  There is an English common law offence of misconduct in a public office under 
nhich prosecutions are occasionally taken. We believe that a new statutory offence of 
misuse of public office should be developed from that common law offence. The key 
advantage of creating such a sLatuton offence would be that a clearer indication could be 
given in the statute of the circumstances in which an offence might occur; the limits would 
1101 have to be drawn by the jury without guidance. 

229. It is illogical that those in local government should, uniquely, be subject to the 
statutory regime for punishing misconduct which is serious but does not entail corruption. 
We therefore believe that any new offence of misuse of public office should apply to all 
those in public service and not just to those in local government. 

230. The whole of the law of corruption (including the legal position of briber). of 
Members of Parliament) is presently being considered by the Home Office. We believe that 
work on the offence of misuse of public office should go forward in parallel with those 
reviews. We are therefore publishing today, in parallel with this report, a consultation paper 
which sets out in more detail our thinking on the new offence, its scope, and to whom it 
might apply. 

- 

R27 
statutory offence of misuse of public office (R28), replaced with a procedure in 
which the auditor applies to the courts for a ruling, and the court has the power 
to order compensation and/or impose disqualification from office. 

Surcharge should be abolished and, pending the introduction of a new 

R28 
misuse of public ofice, which would apply to all holders of public ofice. 

Subject to further consultation, there should be a new statutory offence of 
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0th e 7- Fi? 2 a P 2 cial Issues 
331. Although little has been said on this in evidence. the auditor's 'stop' power - his 
power to issue a prohibition on unlanful action - is also questionable. This involves the 
auditor taking a view on the legality of expenditure, not its financial propriety, and 
imposing his judgement over that of the council and its legal advisers. 

2 3 2 .  
parr of 3 logical structuring of powers and sanctions. We have had evidence of situations . 
where different auditors have taken different views on similar matters, and where some 
have sought to impose their views in the face of counsel's opinion obtained by the local 
uthority that the expenditure was legal. This is patently an unsatisfactory situation. 
JIoreoi'er i t  is not necessar, nor is it conducive to good governance: the system in 
Scotland nrorks perfectly well without it. 

The stop power was clearly introduced in a particular political climate, rather than as 

233. In this. as in other matters, the district auditor should have the right to commence 
action. but not to impose his judgement. The stop power could best be replaced with the 
equiident of an Accounting Officer minute, addressed to the council. This would have to 
be'considered by the full council, along with its own legal advice and appropriate internal 
reports. The council would then take its decision in the full knowledge of all the legal 
advice. external and internal. and councillors who defied clear legal advice would have to 
bear any consequences. We believe that this system could be operated under present 
legislation. 

234. 
of electors to object to local authorir). accounts. It is clear from evidence received from 
local authorities that this important right has been abused in a number of ways: 

by electors who use it to challenge a decision with which they do not 
agree, regardless of its financial implications; 

to seek redress for personal grievances where the ombudsman has 
missed a complaint, or in parallel to such a complaint: 

by private contractors seeking commercially useful information about 
an authoriy's operations. 

The Audit Commission raised with us another local authoriry audit matter: the right 

235. The right of challenge must be retained as a form of accountability by local 
authorities. We agree, however, that trivial or vexatious objections, which may involve a 
local authority (and its taxpayers) in considerable costs, should be weeded out. We 
therefore accept the Audit Commission's view that there should be: 

a power for auditors to refuse, for good reasons, to hear objections 
(subject to a right of appeal) if for example, they consider the 
objection vexatious or  dentical to one previously dealt with; 

a limit on the period of time within which objections can be raised; 



a simpler and faster process, possibly doing without oral hearings. 
The auditor might be empowered to set time limits for submission of 
evidence. It might also be possible to avoid the complexiiit). of the 
present process in which the objector acts as prosecutor; 

a power for the auditor to award reasonable costs. 

R29 The District Auditor’s ‘stop’ power in England and Wales should be 
discontinued and replaced with a system of formal warning notices. 

R3O’ The right of a local elector to chalienge an authority’s accounts should be 
recast to avoid abuse of the process. 
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' ~ J C  opportiinities for corriiption are growing with the spiralling trend towards 
dei dirtion of inatiogenieiit respoiisibilities andgreater direct prordsion of seridces 61- 
prii-ate sector organisations (ii*itb the role of local authorities being confined to the 
speciyicntioti. letting arid tuotiitoring of contracts) '. D J Bartlett, Honorary Secretary, 
The Society of London Treasurers 

Chapter 5 

Working with Others 

236. 
is a matter ne have noted in our first two reports. In local government, this complesity is 
lx-ought about in a number of ways. These include: 

The increasing complesity and diversity of the means of procision of public services 

the contracting out of senices through Conipulsonr Competitive 
Tendering (CCn;  

the establishment of joint ventures with others in the public sector. 
the prij-ate sector or the icduntary sector: 

through local authorit). companies; 

through management bu!*-outs (hlBOs) b!. members of staff o f  the 
local authorit!.: 

and b!* other forms of contractual relationship n.ith the pri\.ate. 
public and voluntanr sectors. 

23'. 
!.ears lime been extremely successful in man!' cases. We wish to draw attention, however. 
to a number of problem areas which have emerged. 

The partnership arrangements nhich local authorities have developed in recenr 

Compulsoiy Competitz'i ye Tendeying 
138. Under the previous government, cumpulson competitive tendering (CCT) was 
steadil!. extended throughout local government. It was first introduced for construction, 
niaintenance, and highways work in 1980. It was extended to other blue collar services 
such as refuse collection and ground maintenance in 1988, while sport and leisure 
management was added as a further defined activity in 1989. In 1994, yet more blue collar 
actijities were added, as were housing management, legal and construction and property 
sen3ces. In 1995, information technolog!; finance, and personnel services were included. 
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In 1996, the Department of the Environment issued a consultation paper toughening up 
the regime for professional sewices and housing management. This was further tightened 
up with new regulations early this year. Ministers have now announced that they intend to 
replace CCT with a duty of best value on local authorities and in the mean time an urgent 
review of CCT is being undertaken to improve the way that it works. Statutory guidance 
has been issued on the key principles of good tendering practice in CCT. 

139. 
transfers of staff. This can create difficulties of conduct, either through conflicts of interest 
for staff being involved both in contract preparation and subsequently as a contractor; or 
n.ith staff moving from an incumbent contractor (in- or out-house) to another organisation 
which ma!. subsequently tender for the same contract. 

Under CCT, transfers of operations to the private sector may involve considerable 

Joiizt Veiztu;7pes and Local Autho~ily Companies 
2-10. 
a joint Department of the EnvironmentNelsh Office circular deals with local authority 
companies. Part V of the Local Government and Housing Act 1989 describes the 
circumstances in which a company could be considered as either &controlled' by a local 
authorir!. (a majority of voting shares or  the appointment of a majority of directors) or  
.influenced' by a local authority (20% of voting shares or directors). The legislation allows 
for the Secretaries of State to regulate the actions of a local authority in respect of 
companies which either it controls or  in which it has an influence. 

There are also official guidelines in relation to a number of other areas. For example 

241. Local authority companies may be used to take fomard particular policy objectives 
o f  the Council, either directly or through joint ventures with the private sector. They are 
sometimes set up to bid for and oversee the use of grants both from central government 
and from the European Union. Therefore such companies are handling the expenditure of 
substantial sums of public money. It is of particular importance that rules of propriety and 
audit are effective in dealing with them. 

T/2e Issues 
Public Audit 
242. 
services and in particular the growth of Compulsory Competitive Tendering, the Audit 
Commission told us: 

Commenting on the changes that have taken place in the provision of local authority 

'not all the comeqiie)ices of this rei9olutiott fCCTJ hat !e jiet been assimilated into the 
.y:trem of controls oiler the use of public nzonq. The principles of good steuvardship 
qfpirblic funds are timeless but theit. application needs to f i t  etiolving circttnzstances. 
Coritrols need to deal iifith todajf 's nsks in a uiaji that does not discourage 
itirioitation and iniproiietnent in public serzdces'. 



243. 
that they or the Accounts Commission in Scotland, should be able to comment, in the 
public interest. on the use of public money. As we said in our first report 

We agree with the Audit Commission's view on public audit. We believe i t  is essential 

'Ke belieiv that the pt-oprieg' of all public expenditure should be capable of ~viteic~ 
I ? ) ,  the ctppvoptiate public ntiditing 0041~'. 

2+i. We xould expect that the work that the Audit Commission and the Accounts 
Commission in Scotland carry out  as part of their audit of local authorities will continue to 
enable them to identifi, and comment on, any areas where they believe the!. have 
insufficient access to records of the expenditure of public money We welcome the steps 
that halve been taken by the government to examine the issues of audit following 
comments we made in our first two reports. Amongst other things, this has resulted in a 
clearer understanding of the role of public audit and a proposal to establish a public audit 
forum which can provide a focus for developing thinking on public audit. The TreasuT has 
indicated its willingness to participate in the forum and to undertake to pay close regard to 
its n.ork. 

2i5. -4s we said in chapter 4, the district audit service is of central importance in 
identifiring and drawing attention to improper behaviour in local government and in 
s e n k e s  delivered on behalf of local government. That does not remove responsibility for 
related bodies from local government. Not  only must local government ensure proper use 
of public money by these bodies. it is essential that it maintains a wider guardianship role. 
We spelt this out  as one of two 'fundamental propositions' in our second report: 

246. P'here local authorities are concerned, that means in our view that it is necessary to 
have regard t_o more than value for money. In- addition to the usual financial oversight, the 
local a~thori t !~ must take an interest in ensuring that recipients of the semice are treated 
friirl!. and properly in accordance nvith whatever criteria for service provision are set out;  
that people know where to address enquiries and complaints; that there ate proper 
procedures for dealing with these which are subject to some oversight; and that the 
management of the publicly supported part of the activity is conducted according to 
standards of conduct which are in line with the principles set out in the Cadbury report 
into corporate governance. The extent of local government responsibility in this area must, 
of course, be proportionate to the amount of public funding, the importance of the service 
to the recipients, and the extent of the publicly funded activity in relation to the overall 
activities of the service provider. An important role of the auditor should be to comment 
on whether the scale of the local authority's supervision and monitoring of contracted out 
or partnership activities is appropriate. 

24-. This wider guardianship role is of importance in relation to complaints procedures 
and the ability of staff to raise concerns about improper behaviour through a confidential 
route. 
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248. '4s we have noted, there is increasing awareness of the potential risks and liabilities 
which ma!. be incurred by local authority representatives serving on other bodies, and of 
the need to address possible conflicts of interest in such situations. We have dread!, set out 
o u r  1ien.s on the treatment of conflicts of interest within the council, where we believe that 
i t  is important that councillors (and officers) who serve on outside bodies should nor be 
inhibited from participating in discussions in the council which touch on its relationship 
with those bodies. so long as the interest is declared and the councillors concerned refrain 
from 'voting on contract and funding matters. 

249. 
their responsibilities to the council, when they are tahng part in the affairs of the outside 
body. The responsibility of the council representative, in respect of any action taken as a 
board member or trustee of an outside body, will be to the body in question, and in certain 
circumstances a representative who acts otherwise could well be put at risk of incurring 
.some personal liability if the body runs into difficulties. 

However, conflicts of interest can also arise for council representatives, as a result of 

250. It is not possible to detail here all the circumstances in which problems may arise. 
Uk are at present conducting a factual study of the legal framework in relation to liability, 
n-hich we hope will clarify the situation. But we consider that it is incumbent on every 
council which either appoints representatives ro outside bodies, or accepts as a de  facto 
representative a councillor or officer who is approached by an outside body and agrees to 
s e n e  on that bod!: to give legal advice to the representative both on appointment and 
.subquent ly  if asked or if i t  becomes apparent to the council that problems ma!. arise. In 
particular. the representative should be made aware of the responsibilities and potential 
liabilities being taken on. and of an!, specific statuton. duties. Advice should also be given 
o n  possible courses of action in the etvent of a conflict of interest arising, bearing in mind 
tliar the hod!, in question ma!. have its own conflict of interest rules. 

251. 
these circumstances, we also recommend that councils should generally require bodies to 
which the!. appoint representatives CO take o u t  indemnir!. insurance for board members. 
This must involve an element of judgement about proportionality: it would be appropriate 
for most trading organisations, or for partnerships involved in major projects, but not for 
community groups. Many established bodies will have such insurance. For example, the 
National Housing Federation has a block policy for all its member Housing Associations. 
This may be an issue which requires particular attention by the council in the event of one- 
off joint ventures. 

In view of the doubts n-hich can arise in respect of indemnities offered b!. councils in 

Joint Ventures 
3 2 .  There is no doubt that, quite aside from the special problems of CCT, a substantial 
amount of contracting out of day-to-day services is likely to continue for the foreseeable 
future. In addition. local authorities will increasingly be participating in joint ventures: 
sometimes through arms-length partnerships, sometimes through local authority 
companies of one kind or another. There are many situations where local authorities make 
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grants to not-for-profit bodies. Xe have noted that a number of problems have occurred in 
such cases, and we took particular account of evidence presented to us about the case of 
two local authorin. officers in Waltham Forest who have found themselves placed in a most 
invidious position when acting on behalf of the local authorin: and in pursuit of what the 
local authorin perceived at the time to be their duty, as directors of a joint-venture 
cornpan!. which failed. 

2 -53. 
audirors and the professional and regulaton. bodies are becoming increasingl!. aware that 
joint \'entures bring risks as well as advantages. In Scotland, the Accounts Commission and 
COSL.4 dren. o u r  attention to their 'Code of Guidance on Funding External Bodies and 
Follon.ing the Public Pound', which sets out principles for ensuring propriety and regularin 
in such bodies. and for achieving appropriate management arrangements. The Code warns 
of the need to limit the council's financial exposure and to ensure that any council 
representatiires clearl!. understand the risks and responsibilities of their position. The Audit 
Commission in England referred to'work it has done on value for money in such 
arrangements, and to the link with propriety issues. while CIPF.4 drew our attention to its 
continuing work in drawing up standards in this area. We are pleased to note that the 
go\.ernment intends to publish a consultation document later this year addressing the 
problems local authorities ma!. encounter in this area. 

D e  believe that. as a result of this and a number of other cases, local authorities. 

2%. 
relate to safeguarding public money and achieving value for money. These include 
separating responsibility for different stages in approving and awarding contracts, and in 
making and authorising payments: nrritten agreements; target setting; minimum standards 
fo r  accounting, auditing and management arrangements; and monitoring of financial, 
performance and output data. These are matters in which the auditing and accountancy 
bodies have great expertise, and n.e d o  not seek to duplicate their existing and excellent 
n-ork. We do believe, howeirer, that it is important to ensure that up to date advice 
continues to be available to authorities in these areas. We particularly commend CIPFAs 
efforts to encourage joint working in the prociuction of best practice guidance, and we 
urge the responsible bodies in England to work together to produce agreed aiid 
authoritative guidance in the same way as has happened in Scotland. 

For the most part, the safeguards required in partnership working are those which 

ALfataageme?zt buy-outs (IVBOs) 
2.3 5 .  
nia!. raise special problems. It has particular concerns about management buy-outs in 
which companies are formed by employees of a local authority to provide a specific 
semice. This raises two issues: risks associated with the establishment of the management 
bu!--out company and continuing risks as contracts come up for renewal. The Audit 
Commission has published a paper on this issue, 'Management Buji-outs: Public Interest 
01- P~ittate Gaiii' in which it recommends a number of safeguards which we would 
commend as examples of good practice. The Audit Commission's recommendations are set 
out  in the box on page 64. 

The Audit Commission has drawn to our attention one form of service provision that 
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BEST PRACTICE GUIDELINES FROM 
‘MANAGEMENT BUY-OUTS: 

PUBLIC INTEREST O R  PRIVATE GAIN’ 

Officers should express their interest in undenakhg an MBO as early as possible 

After being informed of such an interest. authorities should try to organise themselves so 
that officers are not placed in a role where they could be seen to have a conflict of 
in [crest. 

The divesting authority should seek professional advice in valuing the business and 
negotiating the buy-out. This includes professiond advice on asset and goodnill 
valuation and on the commercial viability of the proposed company 

Authorities should undertake financial evaluations of the MBO company in the same way 
that they would of other companies tendering for such work. 

Contracts should either be awarded to the MBO company for two years or less or there 
should be open competition from day one (accepting that the MBO will not happen if it 
is unsuccessful in winning the contract). 

If. because of local circumstances, an authority proposes to award a contract to an MBO 
company without competition. but for more than W O  years. then it should take exma 
steps to ensure that it is achieving value for money for example including rights for 
auditors to review value for money in the MBO‘s services. 

The MBO company should be subject to the same level of client-side monitoring of its 
operational performance as would be applied to other contractors. 

CO I 3 zp la i7 z ts p TO cedu res - 

256. All the local authorities we visited and from whom we took evidence had well- 
established internal Complaints procedures. More problematic is the exient to which those 
in receipt of a service can find an adequate route of complaint where the service is 
provided under contract to the council by an outside organisation (whether in the private 
sector, another part of the public sector, or  the voluntary sector). 

Z 5 7 .  
Chartermark Award for public services. In order to be eligible for such an award a 
contractor would have to be able to provide a well publicised complaints procedure. We 
believe that whether or  not they are seeking a Chartermark, large contractors, which are 
delivering services to the public, should as a matter of good practice have their own such 
procedures in place. We recognise however, that not all those providing services to the 
public under contract to local authorities will be large organisations. In such cases, local 
authorities should make arrangements with the contractor to handle complaints through 
its own complaints system in respect of the contractors’ services. In any event, the fact that 

A number of such contractors have sought to apply for the government’s 
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a contractor has a complaints s!stem of its own should not prevent the local authorinv's 
complaints system being able to handle a problem where the complainant was dissatisfied 
with the response from the contractor. 

R31 
a contractor to the local authority have access to a properly publicised 
complaints system. 

Local authorities should ensure that people who receive services through 

1 jt;. 
local government. We have considered whether it would be realistic to recommend that 
organisations tendering for local authority services should be required, by a contract term. 
t o  1 1 3 ~  their own confidential mechanisms for reporting malpractice. The existence of 
such ~1 niechanisni is now considered best practice within the private sector and we would 
n o t  nish t o  discourage organisations tendering for local authority contracts from putting 
their own sl'stems in place. We recognise, however, that in the short term the esistence of 
such procedures will be the exception rather than the rule. We therefore believe it is 
important that local authorities should seek to provide, through their contracts, access to 
their own internal whistleblowing procedures for the staff of contracting organisations. 
This could in\ulve requiring the contracting organisation to declare. as part of the contract, 
that an!. confidentialit!. clauses relating to its staff should not apply in relation to a formal 
reference b!. that member of the staff to the council's internal whistleblowing procedures. 

We conimented in chapter -i about the importance of whistleblowing systems in 

R32 
authority's whistleblowing procedures. 

Staff of contracting organisations should have access to the local 

:4 combination of mid-career changes and earl?* retirement has launched a skilled arid 
potentinl!i~ predatory- class of ktiou-ledgeable senior local airtboritl9 managers into tbe 
tiiarket place. Zbeir skills and knoicsledge. gained in a local authoritis setting. are not 
on!i'potential[i~ of adifantage to an-?' new eniplojler orgariisation offering tbeni a job. 
hut also potential()* to the disadi rantage of their fornier local authoritj: ' Dauid 
Winchurch, Cbief Executive. Walsall Metropolitan Borough Council 

.\Ve belietie that there are many examples of officers who hatie been responsible or rteqt 
close[?? ittooloed in the auiard of contracts to private sector organisations or in the 
aulard of grants to ooluntaq~ organisations who, shortly after the decision of the 
authority concerned, have then taken up employment with those organisations. Most 
members of the public umuld clear[ii regard that as an abuse. We believe it is one that 
should be prevented and uie belietie that it is capable ofprevention and capable of 
being policed at the local level. ' Steven Bundred, M e m b q  Society of London Treasurers, 
and Chief Executive, Camden Borough Council 

' I  think it is an illustration of the potential conflict situation, inasmuch as it ma-y tempt 
certain officers, or menibers also for that matter: to promote the contracting out of 
seri*ices U-ith a vieup to their taking positions in it. That is the danger HOW real a 
danger it is. I do not knou: but it is around sufficiently for a mechanism to be required 
to test it.' SirJeremy Beecbam, Cbairman, Association of Metropolitan Authorities (now 
Chait; Local Government Association) 
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The Mouement of Staff 
2 9 .  The potential difficulties of local authoriry officers moving to the private sector have 
been recognised for man!. years. The Inqui? into Conduct in Local Government under the 
Chairmanship of Lord Redcliffe-Maude said: 

*It is )tot ioicoiitiitoii. for eiirploives on 1-etil-eenient or resigitarioii to eiltei.priinte 
piuitice iii the arithor-i(i* s orea. for exanzple as solicitors, arcl7itect.s. oi-pkiiriiiiig 
c~tt~iiltaitt.~. There are two dangers here. One is that the ettiplo,iqee takes iiYtb him 
iitro prii,cctepractice a knou ,ledge of the authorip’s policies or- pi-ocediiia trhich 
gii.i.s bini riiid his clierits ail iiitpl-opei-.adriaatztae oiler their conipetirol-s. The otliei. is 
that i i t  tbe.fiiialperioc1 Of‘bis ei?iplOiwie?it @? the autlioiity he n i a ~ ~  be tenipted to 
gor w i i  his actions iii the iigbt of his prospectirie subsequent eiupploiwietrt ‘. 

260. 
rules for local government officers analogous to those for civil senants.  

The Report nent on to recommend the establishment of business appointments 

261. lluch of the work of Redcliffe-Maude was reviewed two years later in 19’6 bj- the 
Salmon Commission on Standards of Conduct in Public Life. On business appointment 
rules, the Salmon Commission said 

262. The situation has of course moved on considerably from the time of both Reddiffe- 
hlaud and Salmon. The Transfer of Undertakings (Protection of Eniplo!.mrnt) (TLPE) 
regulationL which come into play during the process of CCT, almost ini*ariabi!* mean 
transfers of staff. In those circumstances an!. bar on transfers becomes 3 nonsense. A 
separate issue does however arise: the question of staff moving to the pri\.ate sector t o  
help in the preparation of a bid for local authority business. Taking these changes into 
xcount  we believe the time has now come to provide greater clarity about the position of 
staff moving from local authorities to contractors and potential contractors by tackling the 
issue across local government. 

263. We have considered whether some formal business appointment rules like those in 
the Civil Service are required. The devolved nature of local government would make such 
rules difficult to set up, possibly cumbersome to operate, and create the danger of an 
inconsistent approach. We also have sympathy with the views of those who gave evidence 
t o  the Salmon Commission that such rules would be unenforceable in practice. We have 
therefore looked at alternative approaches. 

364. A number of local authorities have experimented with ‘restrictive covenants’ in the 
contracts of senior staff limiting their activities on leaving office. The Local Government 
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Management Board (LGMB) has provided advice to local authorities on the adoption of 
such covenants. The LGMB makes the following points: 

265. We understand the argument that the use of restrictive covenants in these 
circumstances could be an unfair restraint of trade. While it must always be for the courts 
10 decide the facts in an indiiTidua1 case, we believe that any restraint should be balanced 
against wider considerations of probity in public life. 

166. The LGMB offers a draft restrictive covenant: 
~~~ ~ ~ ~ 

LGMB EXAMPLE OF A RESTRICTIVE COVENANT 

IOU hereby undertake that you will not during ;t period o f  [ 111 months immedi3trl! 
following termination of your employment ui th  [ employer I :  

a)  solicit business from or canvass an!. client' in respect o f  Restricted Senices' 

b) supply Restricted Semices to any client 

c) solicit or induce anyone employed in a managerial capacity by [ employer ] 
when your employment with [ernployer] terminated to cease nmrking tor 
[ employer ] 

- 

These provisions would not apply if the termination of your employment with 
[ employer ] arose as the result of the externalisation of your work and your 
consequent transfer to a new employer. 

* an-yperson or organisation uvith uhich f employer j did business in the tuvliw 
months before the termination of-jiour contract nnd udth udoni or uhich. 
dun'ng that pwiod. you had personal dealing in the course of yotrr eniplojwewt. 

+ anjn services, including the transmission of knoudedge and adidce. ufhich are the 
same or similar to those supplied by f ernp1olt-r j and for uhichpt t  were 
responsible or uith uhich you ulere directhi inuolved in the tuieltle months 
before the termination of your contract. 

Legal advice should be taken before incorporating any such clause into contracts. 
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26-. A further approach is offered by the Society of Local Authority Chief Executives 
(SOLACE). They suggested that tenderers for council work should be required to declare 
the name of an!. member of their staff who has worked for a local authoriy to whom the 
bid was being made. The contractor would also be required to confirm in the render 
submission that any such persons had not taken part in, or advised on any part of the work 
connected with the submission of that tender. Failure to observe this requirement could 
render an!. ensuing contract void. 

168. 
The!. do not involve the construction of a bureaucraq to manage the appointments 
process; and they allow each case to be determined according to the particular 
circumstance. Although the use of covenants and contract terms is relatively new and has 
not  been tested in practice. we believe it is the approach that provides the most likelihood 
o f  tackling the difficulties. 

Both the use of restrictive covenants and the SOLACE approach have attractions. 

R3.3 
staff move to the private sector, should consider the introduction of restrictive 
covenants, or stipulations in the contracting process, to avoid conflicts of 
interest. 

Local authorities, which are concerned about conflicts of interest when 
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Chapter 6 

The Planning System 

269. 
o u r  \\.ark o n  local government than on an!' other subject. Planning is clearly a subject that 
escitcs strong passions and for good reason. The planning system frequently creates 
\\.inners and losers: i t  involves the rights of others over one's property; the financial 
consequences o f  a decision ma!. be enormous. 

We 11ai.e received more letters from'members of the public about planning during 

1-0. The i d u e  o f  agricultural land is generally much lower than that of land with 
pla-~ning permission for development, while the overall value of a proposed development 
nu!' be buch that for the developer the potential gains justify very intensive efforts to  

secure planning permission. with consequential abortive costs in the event of a refusal. 
Ecluall!; the impact of planning decisions on the local comniunin is both direct and visible, 
:1m1 CY xmcillors can come under great pressure to favour particular local interests, and to 
take into account matters xhich are not relevant for planning purposes. 

2'1. .Win!. letters raised indi\idual cases and allegations which fall outside our remit. 
~~Itliough they ne re  important as background to our  work. Others involved obsenations 
o n  planning polic). which dealt with matters other than conduct. A substantial hod!, of 
c'( )n-espondence, however. recommended changes to the present procedures on the 
g-ounds that there were gaps in arrangements which led to misconduct or the suspicion 
tha t  misconduct might take place. 

2-2. As ne11 as the material ahich was sent to us, and the witnesses from whom we 
heai-ci. ne were able to draw on previous inquiries into planning matters in a number o f  
authorities- . We found these reports ve? useful, because they were based on the detailed 
stucl!. of the opiration of planning committees-and officers and used their findings to make 
recommendations of a general nature. A recent survey into the part played b!. councillors 
i n  planning control, carried o u t  b!. Oxford Brookes University for the Ro!.al Town Planning 
Institute. contains much interesting material", We also took evidence in public from the 
aurhors of the reports into planning in Korth Cornwall DC and Bassetlaw DC, as well as 
representatives of the development industry, consemationists, and local and central 
government planning experts. 

- ~li~lcpcii(lcnr Inquin inro Planning Dc.ci>icin\ in thc Lonilon Borough o f  Brrnt'. 1991: 'Enqui!? into the Planning S y c m  in Nonh 
Cornnail Di3trict'. 1995: .EYternd Enquin, into I x w c x  c i f  C(incrrn d x ) u t  rhe Adminisrrarion o f  the Planning System in Wanvick 
Dirrricr Council'. 1'+)i: Rqxirt  of an Intlcprntlrnr Ii iquin into Certain Planning-related lssurs in Basscrla\\: 1996. 
'Thc Role oiElccrrd rnemlx-n in Plan making and Dcvrlopment Control'. RTPl 199- ~r 
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‘ n e  Gor~ernnient recognises and upholds tbe rights of propert19 and the prideges of 
ounership. Ouners of land andproper[yproptdy expect to be able to use or deilelop 
their land as t h q  judge best unless the consequences for the eniironnrent or the 
conimuni[in uiould be unacceptable. ’ Department of tbe Environment. Planning Poliqi 
Guidance (PPG) Note 1, paragraph 36 

‘ n e  problem is that there is a fundamental misunderstanding by tnanj’ people aboiit 
the planriiiig arrangement. People are not given planning perniission as a pn‘i-ilege. 

. n3e11 are refusedplanningpennissiorl udtb regret. It sbould be seen that ~la.1~ round.’ 
Rt Hon John Cummer M f :  Secretary of State for the Environment 

‘ I n  Victoria?r times politicians u.anted to be knouw bje the deileloptnent thq* pro?noted 
. , . and bjs the self-uflicienq of their local comniunity Modem politicians u‘atit to be 
knouw by the dervlopnzetit tbq* prevent arid the amount of other people’s nio?iej’ they 
piill i ~ i  b-1- uiajs of grant. and that is a fundantental difference in approach. ’ Dr Ian 
Roxburgh, Director of Planning and Environment, George Wimpg, plc 

‘mere is little doubt. but minimal bard esidence. that council oficers work close!]* udth 
dei+elopers. Parish coirmils. local people. and eniqironnrent protection bodies ore seen as 
tiresome objectors to be ignored. Elected councillors. most of them ic*itb little krioukige 
ofplntrtiitig or higihajo regulations. are easib# nianipirlated. ’Major G W Lamb, former 
Somerset County Councillor 

Pu 0 lic CO izfide I z ce a I z d UI z de rsta i z  diizg 
273. We have said in our previous reports that public perception of impropriet!. is 3s 
important as the existence of genuine misconduct. People are. of course. more like]!, to 
write to us if they are discontented. Nonetheless, public satisfaction with the planning 
system does not seem to be particularly high. Apart from our postbag, nearl!. 25% of 
ombudsman cases concern planning. Anyone who reads a local paper on a regular basis 
can confirm the strong, sometimes violent. passions that can be aroused b!* a major 
planning application. 

274. Most local authorities said firmly that the incidence of corruption in the planning 
system was very low. If corruption is understood as money changing hands between 
individuals, that statement may be true, although it is impossible to give precise figures. 
Nor would that exclude decisions being taken on the basis of personal friendship or shared 
interests, rather than for proper planning reasons. 

27 5. 
planning can be distorted in other ways: by a desire for social engineering; by a prejudice 
in favour of a particular group in the community; or by a need for community facilities. Any 
of these aims, in proportion, can be praiseworthy: but if they trump all the other relevant 
planning criteria then public confidence in decision-making is likely to be a casualty 

The reports into planning in local authorities mentioned above, however, show that 
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2'6. A shift in public opinion has also contributed to a decline in confidence in the 
sj'stem. Since its inception in 1947, the planning system has carried a general presumption 
in favour of development. This is natural enough. The owner of a property has a right to 
exploit it which should be restricted onlJ7 where necesszq in the public interest. In 1947. 
moreover, the need for post-war reconstruction was clear. Development enjoyed broad 
public support. 

I--. 
nkich has a pejorative ring, and the planning system is seen by many people as a way of 
preventing major changes to cherished townscapes and landscapes. If the system does not 
achieve this (and it is a role which it was not originally designed to perform), then the 
result can be public disillusionment. 

The climate of popular opinion has now changed. 'Development' is now a term 

?-S. There is little that we can d o  about this directly, as it raises wide policy questions. We 
ha ly  therefore chosen to focus on the areas that seem to cause most impropriet:: or public 
suspicion of impropriety. We believe that some progress can be made. 

3'9. The areas which we have considered in detail are: 

planning gain @lanning obligation); 

the roles of councillors and officers in the planning process; 

best practice in planning procedures; 

the independent scrutiny of planning decisions. 

The Roles of Councillo~-s and Oficei-s 
I 

' T l~e  members of a local planning ai(thorit.io are elected to represent the iriterests of rhe 
t i h o k c  conimiini{lv in pIannirig matters. ' PPG I .  paragraph 60 

280. Councillors exercise, quite properly, two roles in the planning system. The!. 
determine applications, arriving at a decision on granting or refusing permission b!, using 
planning criteria and by excluding non-planning considerations9 . They act also as 
representatives of public opinion in their communities. Planning is not unique in this 
respect. Determining licensing applications is a similar process. 

281. 
public opinion was (broadly) in favour of, or at least neutral to, development. The tension 
has however become much more acute as opposition to development projects has grown. 
As politicians, local councillors must listen and be responsive to the views of their 
constituents. As members of the planning committee, they must make a decision using 
onl!. planning criteria. This may be a delicate balance to achieve. 

There has always been some tension in the dual role, but it was minimised when 

9. 'In principle . . . any Consideration which relates to the uhr and development of land is capable of being a planning consideration. 
Whether a particular considrntion failing within char broad class is material in any given case will depend on the circumstances.' 
cStnnprrr MHLG 19'1. citrd in PPG 1 pragnph 50. 
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282. One approach to this difficulty might be to reduce the scope of councillor 
involvement in the planning process by seeking to insulate members from an!-thing 
associated with an application bar the final decision. Some of the recommendations in 
recent reports into problems with the planning system (referred to above) take this line: 
They have concentrated on tightening the procedural guidance relating to the handling of 
objections. contact with applicants and objectors, the nature of the planning officer's 
report. the handling of the meeting, and the recording of decisions. 

283. 
application discussions: site visits should be restricted; officers' recommendations should 
be overturned in only the most exceptional circumstances; councillors should have to 
register in writing all discussions which they have with anyone regarding an application 
and so on. That is an approach favoured, not surprisingly, by the professional planning 
bodies and officer associations. 

For example. it has been suggested that councillors should be excluded from pre- 
, 

' 

284, 
planning applications, which has involved professional bodies, local authorit!. associations, 
and the Department of the Eniironment. 

The same point of view has influenced the drafting of a national code for handling 

285. The result is well-intentioned but creates immense difficulties: 

i t  is influenced b!, the notion that planning is a 'quasi-judicial' 
process in which councillors are akin to judges handling a court case 
and must therefore avoid expressing opinions about planning 
generally or particular applications in case they are seen to be pre- 
judging an issue. It is true that the process of arriving at a planning 
decision has similarities to a legal process. Yet the difference between 
judges and councillors is obvious. Councillors are leading local 
political figures who naturally have strong views on development 
proposals affecting their council: indeed, they might have been 
elected for precisely that reason. A series of important recent legal 

judgements has now exploded the 'quasi-judicial' argument]': 

the assumption seems to be made that councillors cannot be trusted 
to arrive at a sound decision or, more insidiously, that they are more 
likely than officers to succumb to corruption and improper 
influence; 

'planning is not an exact science'. There is no 'right answer' which 
can be applied to a planning application: there is always a balance 
between various planning criteria. Providing elected members are 
fully and properly briefed, they are particularly well-equipped to 
make planning decisions because of their representative role, not 
despite it; 

attempting to divorce the political role of councillors from their 
planning function is unlikely to succeed. It is also undemocratic and 
impractical to try to prevent councillors from discussing applications 

1U. R \ '  . h l r r  Valley DC CY pjacloon ( 19Hj) 1 W L R  29th R v Secretary o f  State for the Environment and Willlam Mornson 
Supermarket plc ex p Kirkstall Vdley Campaign Lrd (15%) JPL 1 0 4 :  R v Hereford and Worcester CC ex p Wellington Parish 
Council (1996) 9.r LGR 159. 
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with whomever the!. want: local democracy depends on councillors 
being available to people who want to speak to them. The likely 
outcome of a prohibition would be that lobbying would continue, 
but in an underhand and covert way. 

#.vat all decisions are tecbnical. I f t h q  upere. the human face ofplanning corrhi be 
efinii?iated and iio deniocratic discussion e rw  take place once policies u-ere decided 
Officers could j i r s t  press the reletrant computer key to make the decision. ' Chair of an 
English District Council Planning Committee, quoted in R P I  survty 

286. I t  should be firmly stared that there is nothing intrinsically wrong if planning 
committees do not inlrariably follow the advice of officers. Planning officers exist to advise 
planning committees. which are entitled to reach their own decisions by attaching different 
n ~ i g h t  to the various planning criteria which are relevant to an application. If a decision is 
choughr to be pen.erse. a planning officer should so advise the committee, but respect the 
committee's conclusion. 

28-. 
application against officer advice. and the applicant then appeals, there is some reluctance 
on [he part of officers to act on behalf of the authorin at the appeal: in some cases 
independent consultants have to be hired to d o  so. This reveals a profound confusion 
about the duties and responsibilities of a professional officer within an authority. as well as 
being a waste of taxpayers' money. Unless an officer believes that a planning decision is 
improper (in which case he or she should draw this to the attention of the council's 
solicitor or chief executive), the correct course of action is to provide the best planning 
arguments to support the council's case. 

\uk understand that in some authorities, if a planning committee rejects an 

288. I t  is essential for the proper operation of the planning system that local concerns are 
adequatel!. \rentilated. The most effective and suitable way that this can be done is via the 
local elected representatives. the councillors themselves. Councillors owe their position to 
the electorate, and in the decisions they take they are, by and large, attempting to serve 
the community which elected them. More specifically, they cannot put ou t  of their minds 
the plain fact that in order to be re-elected they have to secure sufficient votes from the 
electorate. Such considerations narurall~~ lead councillors to be concerned for the 
particular circumstances of individuals, perhaps to be more sympathetic to those who have 
a good track record in the community, and certainly to be influenced by the strength of 
opinion in one direction or another. whether or not the strong local views are held for a 
good planning reason. 

389. Councillors themselves may be influenced by feelings which d o  not derive from 
dispassionate examination of the planning issues. They may see themselves as leaders of 
local opinion rather than as judges, and they may even have been elected on a specific 
platform of opposing or supporting a particular development or type of development. In 
o u r  view. if planning decisions by local authorities were to be regarded as quasi-legal 
decisions, in which councillors played a role similar to that of inquiry inspectors or judges, 
there would be no point in involving councillors in such decisions. They might as well be 
taken by planning officers, or by inspectors. 
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290. 
councillors sitting as any form of court or tribunal. Planning decisions are not legal 
judgements. They are administrative decisions, taken within a framework of law and 
practice, and this view has been upheld by the courts. The effect of this is not that planning 
decisions are freed from legal constraint, but that the constraints are different. Decisions 
must still be free from bias caused by personal interest. But in our view they need not be 
decisions which are taken judicially, based solely on a rational and impartial assessment of 
ei.idence. On the contrary councillors must bring to planning decisions a sense of the 
conimuniy's needs and interests. That is why they are there. Theirs is the sometimes 
difficult task of marning their duty to represent the interests of the community with their 
obligation to remain within the constraints of planning law, and only to take sccount of 
relevant matters. If they d o  either to the exclusion of the other they are equally at fault. 

It is significant that planning decisions are taken in committee or in council, not b!. 

,391. We haire therefore chosen to approach planning by accepting and understanding the 
dut!. of elected members to listen to their constituents. With this goes an espectation that 
the vast majority of members will behave properly if they have the support of best practice 
guidelines and training - and effective external scrutiny if misconduct is suspected. 

292 .  
complex and it is essential that councillors have adequate training to enable them to apply 
the rules in a proper way to applications. Officer advice, however excellent. cannot be a 
s u 12s tit u t  e. 

Councillors should not be left to sink or swim. Planning legislation and guidance is 

293. 
from frequent training to none at all, although planning committee chairs and their 
deputies had a reassuring level of espertise. Ignorance can be dangerous. as the  
independent inquiry into planning decisions in Bassetlaw DC found. A contributory factor 
to poor decision-making was the high turnover of members o f  the council's planning sub- 
committee, allowing a number of perverse decisions t o  be made with little challenge. We 
believe that basic training in the planning y-stem, preferably provided by experts dran.n 
from outside the authorit): should be compulsoq, for members of the planning Committee. 

FW AU members of an authority's planning committee (or equivalent) should 
receive training in the planning system, either before serving on the committee, 
or as soon as possible after their appointment to the committee. 

The recent RTPI sun'e!? found that practice in authorities varied widely . ranging 

- 

294. We recognise, of course, that in planning, as in other areas of local government and 
public life, not everyone will understand or abide by rules of conduct. Indeed, since huge 
profits may turn on a planning application, the risks may be greater there than elsewhere. 
A robust and effective system of checks and balances should be in place to reassure the 
public that misconduct is kept to a minimum. 
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Best Pi-actice in Plamiii'g P?-ocedu?-es 

'I belierve v q ~  strongly that there is scope for obliging local authorities, particularly 
planning contmittees, to give reasons uvhere thql reject professional recommendations. 
E l u y n  Moseley, Local Government Ombudsman for Wales 

* ) b u  are nei'er going to stop an applicant for planning permission speaking to his local 
councillor: That is bound to happen. It is a matter of educating the councillor as to hou? 
be sbould deal uith that u6en it happens and if it is a question of the developer seeking 
t o  giiie infortnation then all of the council members should have access to that 
information. It should be done in a formalised waj: perhaps with officerspresent. and 
recorded and publicised. 'Derrick Marks, Commissioner for Local Administration in 
Scotland 

One thinks of a councillor in a viIlage who is perhaps lobbied at coffee after church bjv 
soniebod]! ulho has put in a planning application for an extension to their house. Again. 
ifall of that has to be recorded and reported to the conimittee itplaces toogreat an 
emphasis on the issue. It is ~ O U .  the councillor responds to the approach that is 
important and that is where clear guidance is needed. 'Antbony Slack, Membm, Royal 
Town Planning Institute, and Borough Planning Officer, Ashford Borougb Council 

. 

295. Although we believe that the logic underpinning recent attempts to produce codes 
and procedures for planning committees is faulty, there is no doubt that a core of best 
practice can be defined which retains the proper role of both councillors and officers. We 
have therefore drafted some basic rules of best practice. We do not claim any originality for 
these: all of them have been mentioned in one or other of the reports or codes cited 
earlier in this section. 

I CODE OF BEST PRACTICE IN PLANNING PROCEDURES 
Members and officers should avoid indicating the likely decision on an application or 
othemise committing the authoriry during contact with applicants and objectors 

There should be opportunities for applicants and objectors. and other interested parties 
such as parish councils. to make presentations to planning committee 

All applications considered by planning committee should be the subject of full. written 
reports from officers incorporating firm recommendations 

The reasons given by planning committee for refusing or  granting an application should 
be fully minuted, especially where these are contrary to officer advice or  the local plan 

Councillors and planning officers should make oral declarations at planning committee 
of significant contact with applicants and objectors. in addition to the usual disclosure of 
pecuniary and non-pecunian, interests 

N o  member should be appointed to planning committee without having agreed to 
undertake a period of training in planning procedures as specified by the authority 



296. Most of these rules are self-explanatory, and are based on procedures already 
existing in many authorities. Giving an opportunity to applicants and objectors to speak at 
planning committee meetings is still far from being a universal practice (in place in about 
2 j% of authorities in the RTPI survey), and there may be practical difficulties, yet it seems 
to us to be a very useful way of restoring and building public confidence in the planning 
system. (It may also reduce the amount of direct lobbying of members and officers). That 
view was confirmed by those authorities which have introduced it. 

?9-, 
own code of conduct (for example ‘significant contact’ with an applicant or developer may 
need spelling out in relation to local circumstances). 

Some aspects of best practice would need funher definition within the council’s 
’ 

298. 
recommendations made by the various planning inquiries. For example: 

We have had other, more restrictive proposals put to us, which also reflect 

requiring councillors on the planning committee to refrain from 
expressing an opinion on any planning application likely to come 
before them; 

requiring all local authorities to have a professionally qualified 
planner at the head of the planning function (eg rather than making 
pianning part of another department); 

giving planning officers some right of statutory protection against 
dismissai; 

requiring all contacts with applicants and developers to be registered 
in writing; 

requiring councillors to be accompanied by officers during all 
contacts with applicants or objectors, or barring councillors from 
such meetings altogether; 

giving planning officers additional powers to delay decisions if their 
-advice is not followed. 

299. 
arrangements in all local authorities. Some might be justified by local circumstances, such 
as the requirement to have a written register of all contacts with interested parties, which 
was introduced in the London Borough of Brent as a result of the independent inquiry 
there. On the other hand, a full register of contacts might be impractical. Any councillor 
with a conscientious attitude to the views of hisher constituents ought to be talking to 
them on a regular basis about issues of local concern. To record all such contacts would be 
time-consuming and no-one would read the register. Oral declaration of important 
meetings might be thought to be quite sufficient. That must be a matter for local 
authorities to decide for themselves. 

These proposals seem to us by and large to be unattractive, certainly as a basis for 

300. Similarly, it is no doubt best practice for both officers and councillors to be present 
at important meetings with applicants. Whether this must be the case for all meetings 
seems to us to be a matter for the local authority itself. Attempting to exclude councillors 
altogether appears to be an over-reaction to a few bad cases. 
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301. We have considered whether a code of practice (whatever its precise content) 
should be made into a statutory or mandatory document that all authorities should have to 
follon: Our conclusion is that this would be unnecessary. Local government has suffered 
from excessive centralism. We would hope that authorities would take into account our 
proposed code of practice in framing detailed procedures of their own. Previous inquiries 
ha\'e recommended that authorities should prepare published codes to cover planning, 
and man!' have already responded. 

R35 Planning committees should consider whether their procedures are in 
accordance with the best practice set out on page 75 above, and adapt their 
procedures if necessary, setting them out in a code accessible to councillors, 
staff. and members of the public. 

PIGiiming Gain or Obligations and Agreements 

'11 is iriiportniit that the legislotion. pol iq  and practice of planning agreements is 
ittrproiw' t o  help protect the irrtegri[i* of the process: Tony Burton, Head of Planning 
and Natural Resources, CPRE 

'r do tbirik, bouwer; that the 'grq  area' ofplanninggain isgettinggrejler It is 
hecoriring iiicrensiitg(li conrnton for Members to ask open(]* at Committee. 'What are i'ou 

rffiriiig in rettrrii? .+id I karle er fen heard esperienced Menibers make conintents such as 
' I t  u*iN hc difficult for 11s to agree unlessyou meet LIS  hafjiutay' in respect of section 106 
ngrrcrircwts. 1 tbiiik this matter does ?reed careful consideration and Members be girlen 
giiidniice lotbtv tbaii rgficers sa.i*iitg things like 'Wll, we can't make them giise us 

liit.i*thitig'. riiJic6 rizaja be correct. but isn't tieqv helpfill.) ' Councillor Hilla y Wines, 
Southwark Council 

' I t  rs nt lrnst arguable that the uholeprinciple ofplartninggain is incapable of 
ariririnistrcition in a fashion conipatible with ethical standards in public affairs. ' 
B Kingslqv Smith, Kingsley Smith and CO Solicitors 

' I  rhiirk that sbort of abandoningplanning gain - uthich I do not offer ueq, seriousiy - 
sbo1.t of t h t .  I come back to m-y old favourite. openness, coupled ufith . . . a significant 
speeding up oftke appeal swteni. I think those tu10 - openness and a good appeal 
s i s t t w  - uiould go a long ulay to remedjdng the ulorst incidences of malpractice. ' 
Hany Deakin, Town Planning Consultant, and former County Planning Oflice Kent 
County Council 

- 

303. Planning obligation (more commonly and comprehensibly called planning gain) is 
rhe most intractable aspect of the planning system with which we have had to deal. 

303. The potential problems have little to do with corruption, but have a tremendous 
mpact on public confidence. We took evidence from interested parties indicating that 
:here was a very sharp divide between the views of local authorities, developers, and 
-*onservation and environmental groups. 
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304. 
circulars, local authorities may negotiate agreements with developers who agree to provide 
for the local community facilities which are needed as a result of a development. 

Under the system of planning gain, which is regulated by statute and Government 

305. N o  one disputes that it is permissible for the communin. to impose an infrastructure 
charge. That is a principle accepted elsewhere. For example, a water company is permitted 
by law to impose an infrastructure charge on a house-builder. This is designed not onl!. to 
cover the direct cost of connection to the water supply and sewerage systems. but also to 
contribute to the assumed cost of providing additional reservoir or sewage treatment 
capaciry to cope with the extra demand generated by the occupants of the houses. This 
charge is imposed whether or not the particular development itself is the trigger which 
makes extra capacity necessaq‘. Extra capacity may never become necessar),. Enough may 
have been provided in the past, in which case the infrastructure charge is a contribution 
towards a cost already incurred. 

306. 
housing means extra demand for school places and social services. Most large 
developments have an effect on traffic flows with implications for roads and public 
transport. Some, such as out  of town shopping centres, mineral sites, or large 
developments in remote areas, may have effects which impose costs on the community in 
places quite distant from the actual site of the development. In our view the community is 
quite entitled to seek a contribution from the developer to offset such costs. and we can 
readily envisage circumstances in which a development would only be made acceptable if 
this was forthcoming. 

In the same way, many developments impose extra costs on the communiv. Extra 

307. 
permissions were being given because of infrastructure improvements offered by 
developers. In other words, planning permissions were being bought and sold. 

Objectors to development, however. believed that inappropriate planning 

308. Conversely, developers felt that the!. were being held to ransom b!. local authorities 
or involved in auctions to get planning permissions which should have been granted on 
their merits. They also argued that planning gain was being too widely interpreted, so that 
in some cases the gain had little or nothing to d o  with the development. There have 
indeed, been some celebrated occurrences of planning gain which seem to fit that 
description. 

309. Another criticism was that the detail of negotiation berween authority and developer 
was covered by a cloak of commercial confidentiality. Local people - and in some cases 
their councillors -were then presented with a take it or leave it offer. (One striking 
finding of the RTPI survey was the lack of involvement by councillors in negotiating 
planning obligations and the hostility of officers towards such involvement: that is not a 
reassuring sign.) 

310. Our evidence made it clear that these criticisms were valid. All the problems 
outlined above have occurred in the past and there is no reason to suppose that they will 
not happen again in the future, particularly if house prices and the demand for office space 
continue to recover. The result is that planning permissions will continue to be ‘bought 
and sold’. 
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3 11. 
was that the departmental guidance on this topic (the recently-issued DOE circular 1/97, 
reproduced at Appendix 11) sets out a clear and proper approach to planning gain. Yet so, 
bv and large. did the guidance it replaced. It appears that pressures on the ground. 
particularly the restrictions on the capital expenditure of local authorities, are too strong to 
be overcome by guidance alone. After all, by using planning gain, many local communities 
have secured benefits and improvements which would otherwise have been impossible. 

This is not because people are unaware of the rules. The consensus of our witnesses 

313. Some of the potential remedies for this situation have wide consequences for 
planning policy Some correspondents argued that since planning gain amounted to a tax 
(albeit 3n unorthodox and erratic one) it might as well be enacted as such. 

313. 
the Planning and Compensation Act 1991, which allowed too much room for manoeuvre to 
authorities and developers. The present guidance, which offers a more detailed set of 
criteria for judging the acceptability of planning obligations than the statute, is presently 
taken into account by the courts, and might usefully be drawn on  when amending the 
legislation to prevent obvious abuses. The Department of the Environment should 
consider this option. 

In the opposite direction, it was suggested that the problem lay with the drafting of 

314. '4 less extreme solution, n7hich presentes the broad present arrangements. while 
curbing excesses. is offered by the existing system which allows applicants to appeal 
against refusals of planning permission or conditions. There are around 15,000 appeals 
each year, of which approximately one-third are upheld. 

315, The difficulty with appeals is that in recent years they have taken a v e n  long time to 
conclude. Now, however, the Department of the Environment is putting more resources 
into accelerating the appeal process. This is not specifically intended to deal with planning 
gain, because the appeals system is important to the whole planning system, but it has an 
important effect on the propriety of planning gain. 

316. .4t present developers may be reluctanr to appeal against excessive demands for gain 
because the process of hearing an appeal is so slow as to be commercially damaging. A 
quicker appeals system would encourage the re-examination of cases where councils have 
sailed too close to the wind in rejecting an application. 

317. It is of course open to authorities to specify in their local plans the policies which 
they will adopt when dealing with planning obligations, which opens their policies up to 
the scrutiny of interested parties - including members of the public and development 
bodies - when the draft plan is examined in a public inquiry. If the Secretary of State is 
not content with the draft, he or she has the right to direct that the policies are altered to 
meet the guidance issued by the Department. The authority should also set out site 
specific requirements as part of the brief for large sites identified in the plan as suitable for 
development, and ensure that any negotiations on these or other sites fall within the 
framework of its written general approach. 



318. We consider it essential, if it is not to be thought that planning permission is being 
bought or  sold, that all potential developers should be operating on a basis of equality in 
this respect, although clearly the precise details of any agreement must be the subject of 
direct negotiation. This does not solve all the problems thrown up by particular 
applications, but certainly lessens them. 

:-\irtborities rirmld need a iveqv strong case either to exclude the press arid public u*i!err 
discussing a planning obligation or to determine that connected correspottdetice sboiiId 
De kept from public oieu: Department of tbe Enn'ronment, Circular 1/37, paragrapb 
B19 

319. The other aspect of the problem is the need to ensure public confidence that 
unsuitable planning permissions are not being granted in exchange for offers of planning 
gain. I t  is entirely unacceptable for negotiations between a public body like a local 
authority and a commercial developer, to be hidden from either local people or their 
councillors. We recognise, of course, that elements of a planning gain agreement may be 
commercially sensitive. But these should be kept to a minimum; they should be 
individually justified; and confidentiality should cease well before a final decision is taken 
b!- the authority. 

320. At present, some authorities ensure that the heads of agreement between authority 
and developer are put into a planning committee paper which is open to public inspection 
when the application is considered. This is a practice which we endorse. 

R36 The Department of the Environment (and the Scottish and Welsh Offices) 
should consider whether present legislation on planning obligations is 
sufficiently tightly worded to prevent planning permissions from being bought 
and sold. The Departments should continue to reduce the time taken for 
planning appeals to be arranged and should set demanding targets to that end. 

R 3 7  
agreements to be subject to discussion by members of the authority and the 
public. They should not restrict access to supporting documents except where 
justified by the requirements of commercial confidentiality, which should be 
interpreted narrowly. 

- 

Local authorities should adopt rules on openness that allow planning 
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'1 do thiiik that most Planning Authorities giive a good and high(s professional service 
ll')JiC/J is let doriw orill* uhetr their oiiw Iniidouwitig role is inrlolifed. KJpOwer, 

~ Chartered Town Planner 

311. 
decisions of public bodies and organisations ought to be subject to some form of 
independent scrutiny. This principle is already taken into account in planning by the right 
of appeal against refusal, and the power of the Secretary of State to 'call in' applications 
nhich satisfi' certain criteria. Unfortunatel!; the appeal process can be slow, and the power 
of call-in is used only in a very small minority of applications, although these of course tend 
t o  be the most controversial". 

I t  has been a common theme of our previous work to support the principle that the 

311. 
up an adniinistrative inquiry into planning decisions. This was not however normal 
procedure. The reluctance of the Department to act on the concerns which had been 
espressed to it  by planning officers and local people was in retrospect mistaken, although 
motivated b!* a proper concern for local autonom!: Other investigations have, creditably, 
been commissioned b!. authorities themselves. 

In 1991. in Sorth Cornwall, the Department of the Environment intervened to set 

313. 
planning permissions for their own land and developments. Some of our correspondents 
have sugqested that these applications should always be called in for determination. The 
difficulty with this proposal is that local authorities may have interests of a minor kind in 
veri. man!' applications, so some form of threshold would be required. 

Public suspicion is also created by the power of local authorities to grant themselves 

334. h t  present, local authorities in England and Wales have to notify the Secretary of 
State of applications in which they have an interest, if the application is a departure from 
the local plan but one which they do not propose to refuse. The Secretary of State can 
then decide whether to call in the application. This is a useful safeguard. On the evidence 
presented to us, we do not believe that automatic call-in for all applications in which a local 
authority has an interest is either necessary or workable, providing applications contrary to 
the local plan are rigorously scrutinised by the governmenr Departments concerned. 

3 1  5 .  
being in accordance with the local plan. It is a fact of life that local residents may not 
become aware of a major development proposal until a formal application is made, 
whatever has been said at draft plan stage. 

Of course, an application may well excite a substantial body of objections, despite 

11 .%hour 130 per vear of a toul of ~180.000 planning appl~catronh 
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326. A controversial application for which the local authority proposes to grant itself 
consent is likel:. to excite criticism. Is it adequate for public confidence for the local 
authority to reply, 'this application is in accordance with our local plan'? We believe not. 
Substantial public concern should justify, in its own right, notification of the application to 
the appropriate Secretary of State. 

31'. Government departments may be concerned that this will create so much additional 
workload that the quality of scrutiny they give to the planning system as a whole will suffer. 
They should therefore establish, and review regularly, a definition of a 'substantial level of 
objections' and advise local authorities accordingly so that trillal cases will not congest the 
notification system. 

. 

328. It goes without saying that a local authority should be extremel!. careful about 
handling applications by officers and councillors, particularly where the latter are planning 
committee members. The requirement in some authorities that all such applications 
should be managed by professional agents is helpful: in all cases authorities must seek 
ways to demonstrate publicly that no preferential treatment is given to applications in 
which members or staff have a personal interest. 

329. Another possibility to guard against long-term abuse of the system in a single 
authority would be for the Department of the Environment to be given a more pro-active 
role in supervising the activities of planning committees - a role similar to that of the 
district audit service in financial matters. 

330. Still more radical is the suggestion that third-party rights of appeal should be 
introduced, in other words, that objectors should have the right to appeal against the 
granting of planning permission, in the same way that applicants can appeal against refusal. 
Under the present system, third parties can be represented at appeals made by an 
applicant, but cannot themselves appeal. 

331. Although superficially attractive, this would not be in keeping with the basis of the 
present system, which is to permit development unless there are good planning reasons 
not to d o  so. There is also a practical argument that the appeal system would collapse 
under the weight of additional appeals. 

332. On balance, we d o  not consider that the problems which have been revealed by 
investigations into some authorities have created a demand for this degree of reform. That 
would be to make the mistake of judging all authorities guilty of the sins of a few. In our 
view, a swifter appeals system, and an expanded system of notification, might answer many 
of the complaints that the Committee has received in this area as well as in the case of 
planning gain. 

333. 
central guidance and supervision is broadly correct. The Department of the Environment 
must however be kept fully informed and show due diligence. It must not hesitate to step 
in if public disquiet is clear. Respect for local autonomy is a good principle, but it has led 
the Department to fail to respond to serious local concerns in the past. 

Our conclusion is that the balance struck at present berween local autonomy and 



lent should require authorities to notify the appropriate 
)fall planning applications in which they have an interest, 
Ipment or in the land, either where the proposed 
itrary to the local plan, or has given rise to a level of 
1 by the appropriate Secretary of State as substantial. 

!en( should be more ready to use its powers to call in all 
)lications handled by an authority where, over a period of 
intial public concern about that authority’s decision-making 



Tbird Repon o/rk  Gommnee on Standanis in Public tik 

Appendix I 

The National Code of Local 
Government Conduct 
Introduction 
The Sational Code of Local Government Conduct provides, by way of guidance to members of local 
authorities, recommended standards of conduct in carrying out their duties. and in their relationships 
ivirh the council and the council's officers. 

The Code is issued jointly by the Secretan of State for the Environment, the Secretan of State for 
Scotland and the Secretan of State for Wales. under the provisions of the Local Government and Housing 
.Act 1989. The Code has been agreed by associations representing local authorities in all three countries, 
and approved b!. both Houses of Parliament. 

The Code applies to all members of 
in England. county councils. district councils, London borough councils. the 
Common Council of the Cir). of London, the Council of the Isles of Scilly and 
parish and town councils; 

in Scotland, regional councils. islands councils. district councils, and joint 
boards and committees: 

in Wales, count). councils. district councils and communiy and town councils. 

.U1 councillors are required on accepting office to declare that they will be guided by the Code 

The Code also applies to all members of committees. joint committees. and sub-committees of these 
authorities. whether or not they are councillors. and whether or not  the), are voting members o f  those 
bodies. 

The Code represents the standard against which the conduct of members will be judged. both b!, the 
public. and b!. their fellow councillors. The local ombudsmen may also regard a breach of the Code as 
incompatible with good administration. and may make a finding of maladministration b!. the council in 
these circumstances. 

The Law and standing orders 

1. 
sure that you are familiar with the rules of personal conduct which the law and standing orders require, 
and the guidance contained in this Code. I t  is your responsibility to make sure that what you d o  complies 
with these requirements and this guidance. You should regularly review your personal circumstances with 
this in mind, panicularlv when your circumstances change. You should not at any time advocate or 
encourage an!.thing to the contrary If in any doubt, seek advice from your council's appropriate senior 
officer or from your own legal adviser. In the end however, the decision and the responsibiliy are yours. 

Councillors hold office by \virtue of the law. and must at all times act within the law. You should make 

Public duo) andprirrate interest 

2. 

3. 

Your over-riding dur). as a councillor is to the whole local community 

You have a special duty to your constituents, including those who did not vote for you. 
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4, W'hilst you may be strongly influenced by the views of others, and of your parry in panicular. it is your 
responsibilip. alone to decide what view to take on any question which councillors have to decide. 

5 .  
never take any part in the decision. except in the special circumstances described below. Where such 
circumstances do  permit you to participate, you should never let your interest influence the decision. 

6. 
and Khat the public belie\,es about your conduct. will affect the reputation of !*our council. and of !'our 
part!. if !.uu belong to one. 

-. 
ancl 3.n). appearance of improper conduct. 

Disclosure of pecunian and other interests 

S. 
interests (including those of a spouse with whom you are living) which you may have in any matter 
coming I>efore.the council. a committee or a subcommittee. I t  prohibits you from speaking or voting on 
t k i t  ni:ttter. k ) u r  council's standing orders may also require you to withdraw from the meeting while the 
iii:i[rer is d i x u s e d .  You must also by law declare certain pecuniary interests in the statutory register kept 
f o r  this purpose. These requirements must be scrupulously observed at all times. 

9. Interests which are not pecuniary can be just as important. You should not allow the impression to be 
cxa ted  that !.ou are, or may be, using your position to promote a private or personal interest. rather than 
fonvarding the general public interest. Private and personal interests include those of your family and 
friends. as n.ell as those arising through membership of, or association with, clubs, societies and other 
olynisarions such as the Freemasons, trade unions and voluntary bodies. 

10. I f  ).ou ha1.e a private or personal non-pecuniary interest in a matter arising at a local authorit). 
meeting. !'ou should always disclose it, unless it is insignificant, or one which you share with other 
members  of the public general]!. as a ratepayer. a community chargepayer or an inhabitant of the area. 

11,  
:incl ~ubstantial. If i t  is not. then you may continue to take pan in the discussion of the matter and may 
\'ore o n  i t .  If. however. i t  is a clear and substantial interest, then (except in the special circumstances 
ilescribed below) !'ou should never take any further pan in the proceedings, and should alwa!.s withdraw 
from the meeting whilst the matter is being considered. In deciding whether such an interest is clear and 
sulxtantial. you  should ask yourself whether members of the public, knowing the facts of the situation, 
\\.ould rea.sonably think that you might be influenced by it. If you think so, you should regard the interest 
2s cka r  and substantial. 

11. In the following circumstances. but only in these circumstances, it can still be appropriate to speak. 
ancl in some cases to vote. in spite of the fact that you have declared such a clear and substantial private 

If!.ou have a pri\.ate or personal interest in a question which councillors have to decide. you should 

YOU should nel'er do an!.thing as a councillor which you could not justifi to the public. Your conduct. 

It iz not enough to avoid actual impropriety. You should at all times avoid any occasion for suspicion 

The !an. makes specific provision requiring you to disclose both direct and indirect pecuniary 

Where !.ou have declared such a private or personal interest. you should decide whether i t  is clear 

- 

o r  personal 
(a) 

interest: 
if your interest arises in your capacity as a member of a public body you may 
speak and vote on matters concerning that body; for this purpose. a public body 
is one where. under the law governing declarations of pecuniary interests, 
membership of the body would not constitute an indirect pecuniary interest; 

if your interest arises from being appointed by your local authority as their 
representative on the managing committee, or other governing body, of a 
charity, voluntary body or other organisation formed for a public purpose (and 
not for the personal benefit of the members), you may speak and vote on 
matters concerning that organisation; 

if your interest arises from being a member of the managing committee, or 
other governing body of such an organisation. but you were not appointed by 
your local authority as their representative, then you may speak on matters in 
which that organisation has an interest; you should not vote on any matter 
directly affecting the finances or property of that organisation, but you may vote 
on other matters in which the organisation has an interest; 

Y i  
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(d)  if your interest arises from being an ordinay member or supporter of such an organisation (and you 
are not a member of its managing committee or other governing body), then you may speak and vote on 
any matter in which the organisation has an interest. 

Dispensations 
13. 
councillors ha\.e personal interests (pecunia? or non-pecuniary) in some question. 

~ i .  In certain circumstances, you ma!. be able to get a dispensation to speak. and also to i'ote. in spite of 
a pecuniav interest. Such dispensations are given under statute by the Secretan. of State in t h e  cxse o f  
count): regional. islands. district and London borough councils. and (in England and Wales) by the district 
council in the case of town. parish and communin councils. 

1 j. 
paragraphs 9 to 12 of this Code. In the circumstances below it  may be open to you t o  decide that the 
work of the council requires you to continue to take part in a meeting which is discussing a matter in 
which !.ou ha1.e a clear substantial private or personal interest. 

16. 

Circumstances ma!. rise where the work of your authorin* is affected because 3 number o f  

In the case of non-pecunian interests. there may be similar exceptions to the guidance contained in 

Before doing so. you should 
( a )  take advice from the chairman of your local authority (if this is practicable) and 

from the appropriate senior officer of the authority as to whether the situation 
justifies such a step; 

(b) consider whether the public would regard your interest as so closely connected 
with the matter in question that you could not be expected to put your interest 
out of your mind (for esample. the matter might concern a decision by the 
council affecting a close relative): if !ou think that they would, you should never 
decide to take part in a discussion of. o r  a vote o n ,  the matter in question; and 

(c )  consider any guidance which your council has issued on this n i ~ t e r .  

1'. 
and \'ore on 3 matter in which you have a clear and substantial privare o r  personal non-pecunian. interest 
are if. h i t  oiili- if: 

at least half the council o r  committee nould othen\xse be required t o  airhcirm 
from consideration of the business because the!, have a personal interest; o r  

your withdrawal, together with that of any other members of the council o r  
committee who may also be required to withdraw from considemtion o f  the  
business because of a personal interest. would upset the elected part!. balance 
of the council o r  committee to such 3n  extent rhar the decision is likely t o  be 
affected. 

Thr circumstances in which (after such consultation ancl con~idrration) !.ou ma!. clecitle t o  speak 

18. 
private non-pecuniay interest, you should say at the meeting. before the matter is considered. that !'ou 
have taken such a decision. and why. 

19. The guidance set out in paragraphs 15-18 above also applies to subcommittees. However if the 
sub-committee is v e n  small, or if a large proportion of members declare a personal interest, it  will usually 
be more appropriate for the matter to be referred to the parent committee. 

If you decide that you should speak o r  vote. nowithstanding a clear and srrbstantial personal or  

Disclosure in other dealings 
10. You should always apply the principles about the disclosure of interests to your dealings with 
council officers. and to your unofficial relations with other councillors (at party group meetings, o r  other 
informal occasions) no  less scrupulously than at formal meetings of the council, committees and sub- 
corn mi t tees. 



hip of committees and sub-committees 
some firm or body with which you  are personall!f connected. ma!. have professional, 
Ither personal interests within the  area for which the council are responsible. Such interests 
jnrial and closel!. related to the work of one or more of the council's committees or sub- 
Fc ir example. t h e  firm or body ma!' be concerned with planning. developing land, council 
o n n r l  matters c)r the letting of contracts for supplies. services or works. You should not 
I [ .  membership of an!. such committee or suh-committee if that would involve you in 
,nrerr-st so often chat !'ou could be of lirtle \*alue to the committee cyr subcommittee. o r  if it 
I I(, nraken public confidence in the dut!. of the committee or subcommittee to work 
:rictal pulhc interest. 

, ( I  n o t  z e r k .  or accept. the  leadership of the council if !.ou. or 31-11' body with which you are 
. I  ~ubarant~al f~nancial interest in. or is closely related to, the business or affairs of the 
.c. !.ou h ) u l t i  nor accept the  chairmanship of a committee or sub-committee if you have a 
i i? I I X  l,u,sine.sa of the committee or sub-committee. 

crizd olficei-s 

. i l l (  irs and offic'ers are sen.ants of the public, and they are indispensable to one another. 
' i l ) i i i t i ch  ;ire di5rm-r. Councillors are responsible to the electorate and serve only so long 
~ f t i c ~  last.\. Officers are responsible to the council. Their job is to give advice to 
::c c6)uncil. and t o  u r n .  o u t  the council's work under the direction and control of the 
I I m I t t res  2nd s u b-cc )mmir tees. 

cc't betnern councillors 2nd officers is eSSenti31 to good local government. Close 
Y I x t n t r n  incli\.idual c( ~uncill(irs and officers can damage this relationship and prove 
ltiier  councillor^ and officers. 

.incilng I ) r c Im ki!. c1rnr.n rules for the appointment. discipline and dismissal of staff. Ibu 
( 111 (ihseiw thr.r .sc.rupulousl!. at all times. Special rules appl!' t o  the appointment o f  
:iI y - o u p  In all otlier circumstances, if 1ou are called upon t o  take part in appointing 
ilut'sii( in \.OLI \h(  )uld consider is which candidare n.ould best sen.e the whole council. 
\ I  )iIr lxiiirtcal o r  peraond preferences influence !.our judgement. You should not 
I ~ ~ f ~ r A i t . a p u r ~  kir an:. candidate and you should resist any attempt by others to 

J u t i d  and pi-ir fate ii $ormation - 
( 11. ;I conini~trrr o r  aub-committee member, you  necessaril!, acquire much - 111 ) r  ! et k e n  made public and is still confidential. I t  is 3 betra!d o f  trust to breach 
I i i  \ I ) (  iuld nei'er discloae or use confidential information for the personal advantage 
mc kncinn t o  !.ou. o r  t o  the disadvantage or  the discredit of the council or anyone 

;tolitif 

I n.itli esrreme caution an!.offer or gift, favour or hospitalit!. that is made to !'ou 
111 o r  organisation making the offer may be doing. or seeking t o  do. business with 
c sppl!.ing t o  the council For planning permission or  some other kind of decision. 

1x1 ( i r  fast rules about the acceptance or refusal of hospitalit!, o r  tokens of goodwill. 
lunches ma!' be a proper na!' of doing business, provided that the!, are approved 

.incl that n o  extravagance is involved. Likewise, it  may be reasonable for a member 
- , i l  21 a social function or event organised by outside persons o r  bodies. 

' \ .  responsible for all decisions connected with the acceptance o r  offer of gifts or 
din!: the risk of damage to public confidence in local government. The offer o r  
mon.s should al\va!.s be reported to the appropriate senior officer of the council. 
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Eypenses and allowances 

30. 
councillor or a committee or subcommittee member. These rules must be scrupulously observed. 

There are rules enabling you to claim expenses and allonmces in connection with your duties as a 

Dealings with the council 

31. 
communiry chargepayer. as a tenant. or as an applicant for a grant or a planning permission. You should 
ne\'er seek or accept preferential treatment in those dealings because of your position as a councillor or a 
c.ommittee or sub-committee member. YOU should also avoid placing yourself in a position that could 
l e d  the public to think that you are receiving preferential treatment: for instance, by being in substantial 
arrears to the council. or by using your position to discuss a planning application personally with officers 
\\.hen other members of the public would not have the opportunity to do so. Likewise, you should never 
use !'our position as a councillor or a committee or subcommittee member to seek preferential 
treatment for friends or relatives. or any firm or body with which you are personally connected. 

You may have dealings with the council on a personal level, for instance as a ratepayer o r  

['se of council facilities 

32. X)u  should always make sure that any facilities (such as transport. stationery, or secretarial services) 
pro\ided b!. the council for your use in your duties as a councillor or a committee or sub-commitree 
member are used strictly for those duties and for no other purpose. 

Appointments to other bodies 

33. 
- for instance. to a joint authorin. or a voluntaq organisation. You should always obsene this Code in 
c.arn.ing o u t  your  duties on that body in the same way you would with your own authority. 

You ma!' be appointed or nominated by your council as a member of another body o r  organisation 
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Extract from Circular 1/97; Planning 
Obligations 

3 .  
\.alidir!. and materialit!. of planning obligations. 

On a number of occasions the Courts have laid down the legal requirements for the 

t. This Circular sets our the Government’spoliq~ for the use of planning obligations 

Polic, l: T/Je Broad Principles 
j. The planning system should operate in the public interest, and should aim to foster 
sustainable development, providing homes, investment and jobs in a way that adds to 
rather than detracts from the quality of the environment. These objectives are achieved 
through the preparation of development plans and the exercise of development control 
functions. In granting planning permission, or in negotiating with developers, a local 
planning authority may seek to secure modifications or improvements to the proposals 
submitted for their approval. They may grant permission subject to conditions, and where 
appropriate they may seek to enter into planning obligations with a developer regarding 
the  use or development of the land concerned or of other land or buildings. 

6. To retain public confidence, such arrangements must be operated in accordance with 
the fundamental principle that planning permission may not be bought o r  sold. This 
principle is best served when negotiations are conducted in a way which is seen to be fair, 
open and reasonable; in this way, and properly used, planning obligations may enhance the 
quality of development and enable proposals to go ahead which might otherwise be 
refused. Annex B to this Circular explains the detailed policies which the Secreta?. of State 
considers provide the best means of ensuring that there is adherence to this.principle. It is 
intended to provide guidance to local planning authorities and developers. It also sets out  
how the Secretary of State - and his Inspectors - will approach decisions on applications 
which are referred to him under section 77 of the 1990 Act or which come to him on 
appeal. 

7 .  Amongst other factors, the Secretary of State’s policy requires planning obligations to 
be sought only where they meet the following tests: 

(i) necessary: 

(ii, relevant to planning; 

(iii) directly related to the proposed development; 

(iv) fairly and reasonably related in scale and kind to the proposed development; 

(v)  reasonable in all other respects. 
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Birmingham City Council 
A P P -0 to CO I Fo 1 - Me? 3 2 be 1-/0 fficei. Re la t io 12s 

Ii~troduction 
1.1 The purpose of this protocol is to guide members and officers of the Council in their relations with 
m e  another. 

1.2 Given the varien. and complexit!. of such relations, this protocol does not seek to be either 
prescriptive or comprehensi\.e. I t  seelo simply to offer guidance on some of the issues which mosr 
commonly arise. It is hoped however that the approach which it adopts to these issues will sense 3s a 
guide t o  deding with other issues. 

1.3 
con\mtion. In some respects however. it seeks to promote greater clari~r and certainty 

1.t This protocol also seeks to reflect the principles underlying the respective Codes of Conduct which 
appl!. to members and officers. The shared object of these codes is to enhance and maintain the integnt!. 
(real and perceived) of local government and they therefore demand v e n  high standards o f  personal 
conduct. 

1.5 

This protocol is to a large extent no more than a written down statement of current practice and 

A relevant estract from the National Code of Local Government Conduct for members is reproduced 

Both councillors and officers are sen'ants of the public and they are 
indispensable to one another. But their responsibilities are distinct. Councillors 
are responsible t o  the electorate and s e n ~  only so long 3s their term of office 
lasts. Officers are responsible t o  the council. Thrir job is t o  give advice to 
councillors and the council. and to c a r n  o u t  the council's \vork under the 
direction and control of the council. their committees and sub-committee?; 

Mutual respect between councillors and officers is essential t o  good local 
government. Close personal familiarity between indi\.idual councillors and 
officers can damage this relationship and prove embarrassing to other 

~ouncillors and officers." 

1.6 In line with the National Code's reference t o  "mutual respect". i t  is important that an!. dealings 
between members and officers should observe reasonable standards of courtes!. and that neither p:trt!. 
should seek to take unfair advantage of their position. 

2. ofice?- advice to Parol Groups 
1.1 
give preliminar). consideration to matters of Council business in advance of such matters being 
considered by the relevant Council decision making body Officers may properly be called upon to 
support and contribute to such deliberations b!. party groups. 

2.2 The support protided b!. officers can take man!' forms, ranging from a briefing meeting with a 
Chairperson or Spokesperson prior to a Committee meeting to a presentation to a full parry group 
meeting. Whilst in practice such officer support is likely to be in most demand from whichever party 
group is for the time being in control of the Council, such support is available CO all parry groups. 

There is now s taruto~ recognition for p3rt!' groups and i t  is common practice for such groups to 
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2 . 3  
members and officers alike. In particular: 

Certain points must however be clearly understood by all those participating in this type of process. 

(a)  officer support in these circumstances must not m e n d  beyond providing 
information and advice in relation to matters of Council business. Officers must 
not be involved in ad\.ising on matters of parn business. The obsenance of this 
distinction will be assisted if officers are not expected to be present 3t meetings. 
or parts of meetings. nvhen matters ofparp business are to be discussed: 

(b I party group meetings. whilst they form part of the preliminaries to Council 
decision making. are not empowered to make decisions on behalf of the 
Council. Conclusions reached at such meetings do  not therefore rank as 
Council decisions and it is essential that they are not interpreted or acted upon 
as such: and 

( c )  Similarl!; where officers provide information and advice to a parry 
proupmeeting in relation to a matter of Council business, this cannot act a 
ssubstitute for providing all necessary information and advice to the relevant 
Committee or Sub-Committee when the matter in question is considered. 

2.i Special care needs to be exercised whenever officers are involved in providing information and 
.idvice t o  a part!’ group meeting which includes persons who are not members of the Council. Such 
perzoi iz  \\.ill no t  be bound by the Kational Code of Local Government Conduct (in particular. the 
pi.o\iaion> concerning the declaration of interests and confidentiality) and for this and other reasons 
offiFic.ers nu!. not be able to provide the same level of information and advice as they would to a members 
( )n I!. meeting . 

2 . 5  
thr wise rh8t the!. should not relay the content of an!. such discussion to another party group. 

2 , b  
lx n i d  with the Chief Executive who will discuss them with the relevant group leaderts). 

Officers must respect the confidentialin of any parry group discussions at which they are present in 

.An!. particular cases of difficulty or uncertainty in this area of officer advice to p a m  groups should 

3. Support seniices to mem beis and part?, groups 
3.1 
printing. photo-copying, transport, etc) to members is to assist them in discharging their role as members 
o f  the Council. Such support services must therefore only be used on Council business. They should 
n e \ w  be used in - connection with part!. political or campaigning activity or for private purposes. 

The onl!. basis on which the Council can lawfully provide support senices (e.g. stationen: typing, 

4. .llembel-s’ access to information and to council documents 
t . 1  Members are free to approach any Council Department to provide them with such information, 
rsplanation and advice (about that Department’s functions) as they may reasonably need in order to 
assist them in discharging their role as members of the Council. This can range from a request for general 
information about some aspect of a Department’s activities to a request for specific information on behalf 
of a constituent. Such approaches should normally be directed to the Chief Oficer or another senior 
officer of the Department concerned. 

1.1 -4s regards the legal rights of members to inspect Council documents, these are covered partly by 
statute and pad!* by the common law. 

-1.3 Members have a statutory right to inspect any Council document which contains material relating 
10 a)?,)! hisiness iidich is to be transacted at a Council, Coniniittee or Sub-committee meeting. This right 
applieh irrespective of whether the member is a member of the Committee or Subcommittee concerned 
and extends not only to reports which are to be submitted to the meeting, but also to any relevant 
background papers. This right does not however apply to documents relating to certain items which may 
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appear on the private (blue) agenda for meetings. The items in question are those which contain exempt 
information relating to employees. occupiers of Council propert): applicants for grants and other 
senices. the care of children, contract and industrial relations negotiations, adtice from Counsel and 
criminal investigations. 

4.4 

has a prima facie right to inspect Council documents so far as hislher access to the docunieiits is 
reasonabliq necessaq, to enable the member pmperiy to perform hisiher duties as a nieuiher of the 
Cormci/. This principle is commonly referred to as the "need to know" principle. 

4 . 5  
tirmonstrate that he/she has the necessary "need to know". In this respect a member has no right to "a 
ro\.ing commission" to go and examine documents of the Council. Mere curiosit). is not sufficient. The 
crucial question is the determination of the "need to know". This question must initially be determined 
(3). the particular Chief Officer whose Department holds the document in question (with advice from the 
Direcror o f  Legal Senvices). In the event of dispute, the question falls to be determined by the relevant 
Committee - i.e. the Committee in connection with whose functions the document is held. 

i . b  
functions of that Committee) a member's "need to know" will normally be presumed. In other 
circumstances (e.g. a member wishing to inspect documents which contain personal information about 
third parties) a member will normally be expected to justify the request in specific terms. 

i.- Uhilst  t h e  term "Council document" is ver). broad and includes for example, any document 
produced n,ith Council resources. i t  is accepted by convention that a member o f  one party group will not 
 ha\^ 3 "need ro know'.. and therefore a right to inspect, a document which forms part of the internal 
\\.orkings of another parr!. group. 

i . 8  
ohr3ined from the Director of Legal Services. 

i . 9  
purpose for which it was proi*ided i.e. in connection with the proper performance of the member's 
duties as a member of the Council. This point is emphasised in the National Code of Local Go\wnment 
Conduct in the following terms: 

"26.  .4s a councillor or a committee or sub-committee member, you necessaril!. 
acquire much information that has not yet been made public and is still 
confidential. It is a betra!Fal of trust t o  breach such confidences. You should 
never disclose or use confidential information for the personal advantage of 

-yourself or of anyone known to you. or  to the disadvantage or the discredit of 
the council or anyone else." 

The common law right of members is much broader and is based on the principle that an!. member 

The exercise of this common law right depends therefore upon the member's abilin. to . 

In some circumstances (e.g. a Committee member wishing to inspect documents relating to the 

Further and more detailed advice regarding members' rights to inspect Council documents may be 

Finally. an!. Council information provided to a member must only be used by the member for the 

5. OfficeKbaiiperson Relationships 

5.1 I t  is clearly important that there should be a close working relationship between the Chairperson of 
a Committee and the Chief Officer and other senior officers of any Department which reports to that 
Committee. However, such relationships should never be allowed to become so close, or appear to be so 
close. as to bring into question the officers' ability to deal impartially with other members and other party 
prou ps. 

5 . 2  
the process of drawing up the agenda for a forthcoming meeting, it must be recognised that in some 
situations a Chief Officer will be under a duty to submit a report on a particular matter. Similarly, a Chief 
Officer will always be fully responsible for the contents of any report submitted in hisher name. Any 
issues arising between a Chairperson and a Chief Officer in this area should be referred to the Chief 
Executive for resolution in conjunction with the Leader of the Council. 

5.3 In relation to action between meetings. it is important to remember that the law only allows for 
decisions (relating to the discharge of any of the Council's functions) to be taken by a Committee, a Sub- 
committee or an officer. The law does not allow for such decisions to be taken by a Chairperson or 
indeed by any other single member. 

W'hilst the Chairperson of a Committee (or Sub-Committee) will routinely be consulted as part of 
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i . 4  I t  is customary at most Committee and Sub-Committee meetings for a resolution to be passed, 
under the heading ':4uthoriy to Act". which authorises named officers to take action between meetings in 
consultation with the Chairperson. Kliilst such action is sometimes (incorrectly) referred to as "Chair's 
action". i t  is the officer. rather than the Chairperson, who takes the action and it is the officer who is 
accountable for it.  This decision making route should only be used sparingly and where it is used. a 
report musr be submitted to the next available meeting giving an account not only of the action taken. 
b u t  also of why the 'Authorin to Act" was used. 

5 . 5  
Officer and that whilst officers should always seek to assist a Chairperson (or indeed any member). the!. 
must not. in so doing, go beyond the bounds o f  whatever authority they have been given by their Chief 
Officer. ' 

Finall!: it must be remembered that officers within a Department are accountable to their Chief 

6. Col-respondetice 
0.1 
the  officer^ r o  an!. other member. Where exceptionally it is necessan to copy the correspondence to 
~lnothrr nitrnibrr. this should be made clear to the original member. In other words, a system of "silent 
cx)pieh" should no t  be employed. 

(d Official letters on behalf of the Council should normally be sent out over the name of the 
q,propriare officer. rather than over the name of a member. It may be appropriate in certain 
c.ircunistmces (e .g.  representations to a Go\.ernment Minister) for a letter to appear over the name of a 
member. but this should be the exception rather than the norm. Letters which for example. create 
oldigxionh or @\.e instructions on behalf of the Council should never be sent out over the name of a 
meni her. 

Correspondence between an individual member and an officer should not normally be copied (by 

7. Iiii~olveinent of Ward Councillot-s 
-.1 Whenever 3 public meeting is organised b!. the Council to consider a local issue, all the members 
reprewnting the Xhrd or \Yards affecred should as a niatter of course be in\ited to attend the meeting. 
Siniilarl!: n.henerw the Council undertakes an!' form of consultative rsercise on 3 local issue, the Ward 
nieni l~er~ slioulci be notified at the outset of the esercise. 
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-4ppendi.y N 

Meet ings  of visits by 
Committee and Secretariat 
The following list includes local authorities, representative bodies, individuals and 
organisations which members of the Committee and secretariat met or  visited during the 
course of its study into aspects of conduct in local government. We are grateful for their 
help and advice. 

C o t i n ~ f  Councils in England 
Cheshire 
Devon 
Durham 
East Sussex 

Esses 
Kent 
Hampshire 
hncss  hire 
Sort  humbedand 
Sorth Yorkshire 
Sotringhamshire 
Shropshire 
Suffolk 
Sum!. 
Wmvicksliire 
west Susses 

Dist tict Councils 
in England 
Adur District 
Babergh District 
Bemick upon Tweed Borough 
Blackpool Borough 
Bournemouth Borough 
Brighton Borough 
Cambridge City 
Chelmsford Borough 
Colchester Borough 
Darlington Borough 
Dartford Borough 
Derby Cit!. 
Elmbridge Borough 
Gloucester City 
Harrogate Borough 
Ipswich Borough 
Kettering Borough 
>lid Suffolk District 
North Dorset District 
Sorthampron Borough 
Nottingham City 

Plymouth City 
Portsmouth City 
Preston Borough 
Purbeck District 
Southampton City 
South Ribble Borough 
Spelrhorne Borough 
Zndridge Distnct 
Teesdale District 

Metropolitan District Councils 
in England 
Birmingham C i n  
Calderdale Borough 
Coventr\ City 
Krklees Borough 
hows ley  Borough 
Leeds City 
Liverpool City 
Manchester City 
Newcastle upon T\ne City 
Stockpon Borough 
Sunderland City 

Unitary Councils in England 
Bath and North East Somerset 
Bristol City 
Isle of Wght  
Kingston upon Hull City 
Stockton o n  Tees Borough 
City of York 

London Borough Councils 
Brent 
Hillingdon 
Islington 
Kingston upon Thames 
Iambeth 
Newham 
Richmond upon Thames 
Wandsworth 
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LitzitmTI a?2d IsLazzd Councils 
in Scotland 
. a r r d e e n  City 
.&e rdrens hire 
Cip. of Edinburgh 
Falkirk 
Cit!, o f  Claspon. 

Highland 
Sorrh hnsrkshire 
Prrrh and I h r o s s  
Ren fren-.i h i re 
W'rsr Dunbartonslltre 
\Yt.hr LOIIIIUI 
\\'e.;rern Isle5 

i tay Cou ticils 
iii Wales 
Bridged  County Borough 
Cacrpl i11~~~ Count!, Borough 
Cardiff Counr!, 
Denhighshire County 
Flintshire Counry 
S c x h  Port Talbot County Borough 
S e n p x r  Counn. Borough 
PO\\?> Counry 
Cir!, & Count!, o f  Snansea 
Torfaen Count!, Borough 

List of representative organisations 
and individuals with whom 
members of the sscretariat have 
had informal meetings 

Organisations 
.accounts Commission for Scotland 
.kssociation of Metropolitan Authorities 
Commission for Local Administration in England 
Commission for Local Administration in Scotland 
Convention of Scottish Local Authorities (CoSLA) 
Department of the Eniironment 
Local Government Management Board 
Kational Association of Local Councils 
The Planning Co-operative 
Royal Town Planning Institute 
Scottish Office 
Tooam and Country Planning Association 
Welsh Local Government Associatjon 

Individuals 
David Beales 
(Director of Planning a d  Properg: .&as1 
Hertfordshire District Council) 
Tom Caulcott 
fFormerf~~ Chief Ex-ecutitie of 
Birniingham Cig, Council) 
Charles George QC 
tcdm'ed out 19931 inquir? into 
planning in London Borough of Brent) 
R W Phelps 
(Planning lnspector u h  conducted an 
independent inquin' into piariiiing iii  Bassetlaii~ 
District Cou)icil) 
David Pinney 
fHon Secretan: District Plartriirig Oficers Socieh- 
aid Chief Planiihig Officei: Torridge Disrr-ict 
Council) 
Dr I S R o x b u g h  
(Planning B Enriimrtnie)it Directot: 
George W f r i i p q 3  PLC) 

Local Government Seminar 
Members of the Committee and secretariat 
attended a briefing seminar on local 
government. arranged by Professor 
hlichael Clarke Head of the School of 
Public Poliq at the University of 
Birmingham. on 19 and 20 September 
1996, The panel members were 3s follonrs: 

Professor Michael Clarke 
Councillor Jane Clarke 
South Somerset District Coiu~il  (Liherrrl Dcwlocrrrt) 
Dr C o b  Crawford 
Facrilgf of Laic: i7nir~eet-siq~ of Binrii)r&i)rl 

Councillor Geoffrey Gibbons 
Solihull Metropolitarl Borvirgh Coinicil 
fConsen~atii~e) 
Tim Harrbon 
Counp Secreta?: Leicestershire Coutip Couricil 
Stella Manzie  
Genera/ Managez Redditch Borough Couricil 
Councillor Peter P i d e l d  
Leadet; Hereford and Worcester Coung. Council 
(Labour) 
Professor John Stewart 
Professor of Local Gor~emniettt and 
Administration. L'nii lersit_ll of Binninghani 
David Winchurch 
Chief Erecutive, Walsall Metropolitan Borough 
Council 



Tbird Repon of tbe Commuree on Standanis rn Public Qfe 

rlppendiy V 

Abbreviations used in this report 
ACC 
K S e S  
ACSCO 
ADC 
ALA 

ALG 
.%lL4 

C M G  
CCT 
CFO 
CIPF.4 
c LA 

CoSLA 
CPRE 
D.4 
DLO 
DOE 
DSO 
ICSA 
INLOGOV 
LAs 

L A 4 s  - 

LG.4 

LGC 
LGComm 
LGIU 
LGMB 
LGO 
MBC 

MJ 
MPO 
NALC 
NAO 

Association of Counry Councils 
Association of Council Secretaries and Solicitors 
Association of Contracts Services Chief Officers 
.ksociation of District Councils 
Association of Local Authorities 
Association of London Government 
.4ssociation of Metropolitan Authorities 
Comptroller and Auditor General 
Compulsory Competitive Tendering 
Chief Finance Officer 
Chartered Institute of Public Finance and Administration 
Commissioner for Local Administration - the Local Government 
Ombudsman for England 
Convention of Scottish Local Authorities 
Council for the Protection of Rural England 
District Auditor 
Direct Labour Organisation 
Department of the Environment 
Direct Service Organisation 
Institute of Chartered Secretaries and Administrators 
Institute of Local Government Studies, University of Birmingham 
Local Authorities 
Local Authority Associations - 
Local Government Association (an association formed by merger 
of the ACC, ADC, and AMA in 1997) 
Local Government Chronicle 
Local Government Commission 
Local Government Information Unit 
Local Government Management Board 
Local Government Ombudsman 
Metropolitan Borough Council 
Municipal Journal 
Federated Union of Managerial and Professional Officers 
National Association of Local Councils 
National Audit Office 
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NCLGC 
NCVO 
NOC 
NPF 
OPP 
PAC 
PPG 
RTPI 
SOS 

SO L A K E  

SLGO 
S LT 
T K P  
TLPE 
YX ZGA 
WIG0 

Kational Code of Local Government Conduct 
National Council for Voluntary Organisations 
No Overall Control 
National Planning Forum 
Outline Planning Permission 
Public Accounts Committee 
Planning Poliqr Guidance Notes 
Ro!.al Tonm Planning Institute 
Standing Orders 
Societ!? of Local Authority Chief Executives 
Scottish Local Government Ombudsman 
-Society of London Treasurers 
Town and Country Planning 
Transfer of Undertakings (Protection of Employment) Regulations 1981 
Welsh Local Government Association 
Welsh Local Government Ombudsman 

0- 
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About the Committee 

Terms of Reference 
The then Prime Minister announced the setting up of the Committee on Standards in 
Public Life (the Nolan Committee) in the House of Commons on Tuesda!. 25 October 199-1 
with the follon'ing terms of reference: 

The then Prime Minister made it clear that the remit of the Committee does not estend to 
investigating individual allegations of misconduct. The Committee on Standards in Public 
Life has been constituted as a standing hod!. with its members appointed f o r  three !.ears. 

The Rt. Hon. The Lord Nolan 
Lord of Appeal ii7 Orditzai:1* (Cixiii-ittrzit) 

Sir CWord Boulton GCB 
Sir Martin Jacomb 

F'rofessor Anthony King 
The Rt. Hon. Tom King CH MP 

The Rt. Hon. The Lord Shore of Stepney 

The Rt. Hon. 
The Lord Thomson of Monifieth KT DL 

Sir WUam Utting CB 
Dame Anne Warburton DCVO CMG 

Diana Warwick 

The Committee is assisted by a small secretariat: 

Alan Riddell (Seci-etaql>*, Martin Le Jeune (.4ssistant 
Andrew Brewster, Vance Duhaney, Gertrude Bwona*, Steve Pares (until T August 1996), 

Genrude Bwona, Sue Carr, Julie Bode); Peter Rose (Press Seci-etat?i). 

The committee A ' ~ S  assisted by the expert advice of 
Xm Harrison, former County Secretary, Leicestershire County Council 

E-penditu re 
The estimated g r ~ s s  expenditure o f  the Ctimmittee on thia study to the end ofJune 199' is Cil6.43'. Thi3 includn staff cost!,. the cost ( i f  

printiny: and distributing (in June 19961 -tO.ooO cope4 of a paper setting out the key LWIC?~ and que.sti(in!, the C[irnniiti~~ wtiuld he dealing with 
in its third report and costs ;Lssoctated with public heanngs which were held ar the Rrk Hotel. Crddiff (in i 2nd 5 Drccmher 1996: the Hilton 

Sar~onal. Edinburgh. on 16 and I -  Decemher 1996: and Wbtrninster Central Hall fnm 21 Januan. 1 9 T  t c ~  29 Fcbruan. lW-. 

* FolIoic~iilK coiirplerion of this report. .Ilr Riddell u'as replaced hi, Richard Howiraii and Gerirrtde &id wiici hi, Julrel Arfiiaquai~e 
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. Misuse of Public Office 
A New Offence? 

A Consultation Paper from the The Nolan Committee 
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Misuse of Publlc Offlce 
t 

During its first three studies, the Committee on Standards 

in Public Life (The Nolan Committee) has examined a wide 

spectrum of public life, including Parliament, central 

government (Ministers and civil servants), various types of 

appointed bodies at national and local level, and local 

government. We believe that no other official inquiry has 

ever been invited to consider governance and propriety 

questions across so many different bodies in the public 

service. The Committee has been furnished with a range 

of advice and information which has been of invaluable . 

assistance in identifying both areas of good practice and 

the areas in which difficulties occur. 

. . 

This consultation paper recommends that 

consideration should be given to the introduction of a new 

statutory offence of misuse of public office. Views are 

invited on such an offence: responses should be made to 

the Home Office no later than 31 October 1997. 

* 



The Prevention of Corruption 

1. In our first report, we recommended that the 
government should clarify the law relating to bribery of, or 
the receipt of a bribe by, Members of Parliament; we also 
proposed that at the same time the governvent should 
consolidate the statute law on bribery. (These proposals were 
originally made by the Royal Commission chaired by Lord 
Salmon in 1976 but were not implemented.) The government 
accepted both of the Nolan Committee’s proposals. 

2. In December 1996 the Home Office published a 
consultation paper on bribery of Members of Parliament. 
In March 1997 the Law Commission, having completed a 
wide-ranging enquiry with the support of the Nolan 
Committee, published draft proposals for a modern law of 
bribery; the consultation period on the draft finished at the 
end of June. One of the main features of the Law 
Commission’s proposals is that, in cases of bribery, the 
present legal distinction between public and private bodies 
should be abolished. The Law Commission propose that 
bribery of an office holder, whether in a public or a private 
organisation, should be treated equally under updated 
corruption legislation. In the light of the Home Office initiative 
of December 1996, the Law Commission did not deal with 
bribery of a Member of Parliament. 

intention: (a) to take forward the Law Commission’s 
3. In June 1997 the Home Secretary announced his 

proposals on a new offence of corruption covering both the 
public and private sectors; and (b) to legislate to bring bribery 
of Members of Parliament in respect of their official 
Parliamentary duties within the scope of statute law once 
reports of relevant Parliamentary Committees had been 
received and considered. 

changes, which will enable more effective action to be taken 
against bribery and corruption in all areas and in a much 
wider range of circumstances. The Committee believes that 
the responsibility of public office-holders should continue to 
have a special emphasis in statute law. We also consider that 
there should be a statutory regime for misconduct which 
does not entail bribery or corruption, otherwise the proposed 
changes may leave public office holders with less stringent 
legal obligations than company directors or trustees. 

of corruption last month, the Home Secretary commented 
that the government would act following further 
recommendations from this Committee and the Law 
Commission. This paper concentrates on setting out the 
issues that should be considered in formulating legislation to 
tackle misuse of public office which does not entail bribery or 
corruption. As such it aims to complete the coverage of these 
issues. 

4. The Nolan Committee welcomes the proposed 

5. In announcing his intentions for updating the offence 



Surcharge and 
Local Government 

6. The Committee has been made keenly aware, 
throughout all three of its studies so far, of the strong 
feelings held in local government that elected local 
councillors. and paid officers of local government, may be 
liable to the penalty of surcharge in the event of losses to 
the local taxpayer, whereas no such liability or penalty 
applies in any other area of public life. Surcharge does not 
apply to government Ministers, nor to civil servants, who 
dispose of much larger sums of taxpayers' money than the 
largest of local authorities. It does not apply to board 
members or officers of appointed bodies - not even to 
those which have taken over functions which previously 
belonged to local government, and in respect of which local 
councillors and officers were previously liable to surcharge. 

7. Surcharge may be imposed when a local councillor 
or officer is held to have cost the taxpayer money either by 
incurring unlawful expenditure - that is, expenditure which 
is outside the council's legal powers - or by wilful 
misconduct which causes such expenditure to be incurred. 
In such situations there is no necessary implication that the 
councillor or officer has gained personally from the action 
complained of. If there were such a suggestion, it would be 
likely that a corrupt act had occurred, and that a prosecution 
for corruption would follow. But that is not the case with 
surcharge. Nonetheless, the councillor or officer can be 

ordered to make good in full, from his or her personal 
resources, the loss which the council has suffered. The 
only other people in modern times who have been liable 
to similar penalties are Accounting Officers of central 
government departments - Permanent Secretaries - and 
their liability was ended in 1981, largely on the grounds 
that the potential sums involved were too large for their 
recoupment from a single individual even to be 
contemplated. 

we recommend, as an interim measure, that surcharge 
should be abolished, and replaced with remedies of 
compensation and disqualification from office. We also 
recommend that unlike surcharge, which can in some 
circumstances be imposed in England and Wales by the 
District Auditor, and in Scotland by the Secretary of State, 
penalties should be imposed only by a court. 

8. In our report on local government. published today, 
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" I Misuse of Public Office - 
A New Offence 

9. Removing the District Auditor's present power to act 
as judge and jury while leaving him as investigator and 
prosecutor would reduce the inequity caused by the nature 
of surcharge. But if that were the only change made it would 
not address the two other major inconsistencies of the 
present regime. 

is only available where the conduct of a councillor or officer 
leads to the incurring of a financial loss by the local 
authority. The statute at present would therefore cover the 
situation where relatively minor misconduct led to a financial 
loss. But much more serious misconduct which did not lead 
to any loss would not be caught. It is not only illogical that 
the statute should cover one situation but not the other, but 
it is also wrong in principle. 

local government officers are subject, under the surcharge 
regime, to what is effectively a punishment for misconduct 
which is serious but which does not involve corruption. There 
is no comparable regime applying to the rest of the public 
service. No convincing reasons - indeed no reasons at all 
other than the accident of history - have been put to us to 
justiijf this distinction. 

10. The first is that the statutory remedy of surcharge 

11. The second inconsistency is that councillors and 

: .~ , . . . ... .. . .  .I. 

12. We believe that surcharge is a wholly inappropriate 
penalty, and we would not wish to extend or retain it. 
However, we do believe that it is important that all holders of 
public office should be covered equally by a statutory regime 
which enables action to be taken against them in the event 
of misconduct which is serious, but does not entail bribery or 
corruption. We recommend, therefore, the introduction of a 
new statutory offence of misuse of public office. 

13. In recommending such an offence we do not imply 
that there would be frequent prosecutions. or that serious 
misuse of public office is something which occurs so often 
that a remedy is urgently needed. On the contrary, under the 
existing surcharge regime there are very few actions in any 
year, and even with the wider scope of the proposed offence 
we would not expect many more. But we believe it is 
important that such an offence should exist to cover a gap in 
the existing statutes, to achieve consistency across all public 
bodies, and to signal clearly the special terms on which all 
public offices are held. 

I 



Further Consideration and 
Points for Consultation 

14. This section discusses how the legislation might be 
framed, and is intended as a basis for comment and further 
consideration. 

office' exists at present, and prosecutions are still 
undertaken from time to time. We believe that the new 
statutory offence should be developed from the common law 
offence. 

16. Discussing the common law offence in its 
consultation paper on corruption, the Law Commission 
described it as 'wide-ranging and ill-defined'. It appears to 
be treated as a general description of a series of 
reprehensible acts or omissions by those exercising 
authority. These acts may involve dishonesty, in which case 
prosecutions for theft or corruption might also occur, or they 
may not. Dishonesty is not an essential component of 
misconduct in a public office. 

of actions taken and of failing to act. For example, in 
R v Dytham I19791 QB 722 a police officer was prosecuted 
for failing to intervene to quell a disturbance in which a 
man was beaten to death outside a night-club. The Lord 
Chief Justice, reviewing the common law offence, explained 
that the neglect of duty must be wilful and not merely 
inadvertent, and that it must be culpable in the sense that 

15. A common law offence of 'misconduct in a public 

17. Misuse of public office can arise both as a result 

it was without reasonable excuse or justification. The Lord 
Chief Justice went on to explain that the element of 
culpability had to be 'of such degree that the misconduct 
impugned is calculated to injure the public interest so as to 
call for condemnation and punishment.' Whether such a 
situation was revealed was a matter for the jury, and the 
Lord Chief Justice considered that this burden was no 
heavier than that of considering whether driving is dangerous 
or a publication obscene. 

18. The unifying factor of the common law cases 
appears to be the existence of some improper, dishonest or 
oppressive motive in the exercise or refusal to exercise some 
public function, rather than a mere abuse of power. There 
are few prosecutions, suggesting that action is taken only 
when misconduct is particularly gross. The advantage of 
creating a statutoly offence of misuse of public office would 
be that some clearer indication could be given in the statute 
of the circumstances in which an offence might occur. The 
limits should not have to be drawn by the jury unguided. 

19. We consider that the new offence might, as with 
surcharge, identify the two situations in which an offence 
might occur as unlawfully incurring expenditure, or incurring 
expenditure as a result of wilful misconduct. This would 
directly replace the existing local government surcharge. 
By analogy with the tort of misfeasance and the law relating 



to the award of exemplary damages, the'offence might also 
include the exercise of a public function in a manner which 
involves dishonesty (as where some improper advantage is 
sought by the public official for himself or a third party) or 
oppression or malice (as where there is an intention to 
injure, or the act is done in the knowledge that it was 
unlawful - after clear and formal legal advice). We believe, 
however, that while, as with the common law, evidence of an 
improper intention would be usual, it should be possible to 
prosecute also in the event of gross negligence. Such 
negligence would need to be defined to avoid conviction for 
a momentary minor lack of judgment. 

20. We have considered whether consent should be 
required before prosecution can be commenced. We do 
not believe that the public interest demands the ability to 
prosecute privately and there could be a significant problem 
with vexatious prosecutions or prosecutions stimulated by 
political motives. Our preliminary conclusion is that consent 
should be required and that authority to'give it should be 
vested in the Director of Public Prosecutions. 

21: It should be a defence to criminal proceedings 
that the office holder has acted in good faith -that is, 
reasonably and honestly. But there is a question of whether 
it should be for the prosecution to demonstrate lack of good 
faith as an element of the offence. There will be many 

1 

situations where an office-holder has acted carelessly or 
unreasonably, but not so carelessly as to have been wilful or 
reckless. In some such cases, a question of civil liability for 
the tort of misfeasance in public office may arise under 
existing law. independently of the question of prosecution, 
if it can be shown that the office-holder was actuated by 
malice or if he knew that he had no power to act and the act 
complained of would be likely to injure. 

22. As will be seen from the above, we envisage that 
the new offence should apply to those carrying out public 
functions. We have no doubt that it should apply to office 
holders such as Ministers and Civil Servants; councillors 
and local government officers; the police, magistrates and 
the judiciary; and to non-departmental public bodies. It is a 
matter of consultation how much wider the boundaries 
should be drawn. To what extent should they include office- 
holders of organisations outside the public service? 
For example, should the offence apply to those bodies 
we considered in our second report ( further and higher 
education institutions, grant maintained schools, training 
and enterprise councils and housing associations)? Would 
it be inappropriate for it apply to fully privatised companies 
such as the utilities? 



Consultation on the Proposal 

23. It is no part of our purpose to discourage holders or 
potential holders of public office by proposing the creation of 
a criminal sanction which is too draconian, or which could be 
abused. At this stage, therefore, we are confining ourselves 
to one,firm recommendation - that the new statutory 
offence of misuse of public office should be introduced. 
We believe that the details, discussed above, should be the 
subject of further consultation. We see this paper as opening 
that consultation process. 

consideration of the details of this proposal, and of how 
the legislation might best be framed, was carried forward 
in consultation with the Law Commissioner responsible for 
criminal law matters. 

25. We have reported these preliminary views to the 
Home Office, who have agreed that comments on this paper 
should be sent, no later than 31 October 1997, to: 

24. We also believe that it would be best if 

Lee Hughes 
Sentencing and Offences Unit 
Criminal Policy Directorate 
Home Office 
Room 320 
50 Queen Anne's Gate 
London SWIH 9AT 

26. If respondents wish to send the Nolan Committee 
a copy of their submissions. they are welcome to do SO. 

27. Responses to this paper will, in due course, be 
made public unless confidentiality is specifically requested. 

28. Further copies of this paper may be obtained from: 

The Committee on Standards in Public Life 
Horse Guards Road 
London SWIP 3AL 
Telephone 0171 270 6455 

This paper may be freely reproduced provided the source is 
acknowledged. 


