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3.1 

Purpose of Report 

To seek homologation of the response to the Scottish Executive's consultation on Landfill 
Allowance Scheme. 

Backqround 

The National Waste Plan, incorporating the completed Area Waste Plans, was launched by the 
Scottish Executive on 24 February 2003. It provides a framework within which Scotland can 
reduce the amount of waste produced and approaches waste management in a more 
sustainable manner. It laid down a strategy by which Scotland could meet its obligations under 
the terms of the EU Landfill Directive. 

The Landfill Directive requires the progressive reduction in the landfilling of Biodegradable 
Municipal Solid Waste to: 

0 75% of 1995 levels by 201 0 
0 50% of 1995 levels by 201 3 
0 35% of 1995 levels by 2020 

The Scottish Executive has established a specific grant scheme known as the Strategic Waste 
Fund, used for allocating money to Local Authorities to invest in plans to help implement the 
National Waste Strategy. 

The Landfill Allowance Scheme aims to reduce the amount of Biodegradable Municipal Solid 
Waste to landfill in Scotland. 

Sustainability Implications 

Waste must increasingly be managed as part of an integrated process that entails a shift from 
the current culture of waste disposal to one of resource management that will make a significant 
contribution towards promoting a more sustainable infrastructure and economy in Scotland. 



4 Proposals/Considerations 

4.1 Under the Landfill Allowance Scheme, the total allocation for Scotland for allowances to landfill 
biodegradable municipal solid waste will be divided up between the local authorities in 
Sco t I a nd . 

4.2 Local authorities will have a duty to ensure that the amount of such waste that they send to 
landfill does not exceed the amount authorised by the allowances available to them each year. 

4.3 Allowances will be allocated to a specific local authority for a specific year. However, there is a 
limited banking and borrowing of allowances allowed for under the terms of the proposed 
scheme. There is also provision for the trading of allowances with authorities within Scotland, 
or in other parts of the UK. 

4.4 Where local authorities exceed allowances a penalty will be imposed. The level of penalty 
specified in the draft scheme is set at €200 for each tonne by which the authority exceeds its 
allowances. 

4.5 North Lanarkshire Council has submitted a response to this consultation (Appendix 1) and the 
Committee members are asked to homologate the response. 
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6.1 

6.2 

Corporate Considerations 

The actions reported to the Committee are consistent with Policy and there are no Personnel, 
Finance or Property implications in the Report. However, it should be noted that the Council will 
need to achieve the landfill allowances allocated, otherwise there will be financial penalties 
payable . 

Recommend at ions 

That the Committee note the terms of the report and homologate the response sent to the 
Scottish Executive, which is attached at appendix 1. 

That this report be remitted to Community Services Committee for information. 

kpDavid M. Porch 
DIRECTOR OF PLANNING AND ENVIRONMENT 

(1 9 January 2005) 

Local Government Access to Information Act: for further information about this report, please contact 
Robert Docherty, Waste Strategy Project Team, on 01 236 81 2353. 
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North Lanarkshire Council 

Response to Consultation Paper on Landfill Allowances Scheme - 
October 2004 

Introduction 

North Lanarkshire Council welcomes the opportunity to comment on 
revised proposals for a Landfill Allowance Scheme in Scotland. 

Our objections to the principle of such a scheme were set out in our 
response to an earlier Consultation exercise. Whilst we recognise that 
the Executive are obliged to implement provisions of the Waste and 
Emissions Trading Act 2003 with regard to landfill allowances, the 
objections we raised in our submission of February 2004 remain 
unchanged. 

Notwithstanding paragraph 1.2 above we do recognise that the 
Executive has taken some of the concerns expressed into account in 
the current Consultation document, most notably in the proposal to 
phase in penalties over a four year period. 

We have set out our remaining concerns in detail in paragraphs 2 to 4 
below. The principal ones are as follows: 

The “borrowing” of 105,000 tonnes of allowances from 2005/06 for 
use in the trial period may be unfair to Councils that have only 
recently received SWF awards. 
The possibility that Councils that operate landfill sites could be 
required to include commercial waste delivered to these sites by 
private contractors in their MSW and BMW calculations. 
The high level of penalty and the lack of evidence that is anything 
other than an arbitrary figure 
North Lanarkshire Council support the phasing of penalties, 
however, it may be of value to also look at fining authorities by the 
proportion/percentage over-run e.g. for a large Council 1,000 
tonnes over target may not be a huge % - for other smaller Councils 
this may represent poor management. 
The risk of double financial penalty from 2009/10 onwards 
The ability of the Minister to suspend banking, borrowing or trading 
With regards how much an authority can borrow from future years 
allocations the restrictions may be considered restrictive. 
The lack of any right of appeal against the decision of the 
monitoring authority with regard to the calculations of BMW 
landfilled 
The lack of any right of appeal against a decision by the Minister to 
suspend banking, borrowing on trading in respect of an individual 
Council 



0 The failure to place a specific obligation on the Minister to act 
reasonably when considering whether to waive all or any proposed 
financial penalty. We believe that there should be a requirement to 
act reasonably and that should include reference to the following: 

0 Waste growth 
0 The likely impact of a penalty on the ability of a Council to 

meet future targets. 
0 A decision by the Minister to suspend banking, borrowing 

or trading of allowances. 
0 Failure by a Council to secure sufficient funding from the 

Strategic Waste Fund or other sources to provide the 
infrastructure and services needed to meet its targets. 

0 

Waste Growth 

Cosla believes that reducing the rate of waste growth is essential if 
Councils are to be in a position to meet their targets in the medium and 
long term. We contend that Councils have little or no influence in this 
area and that it is incumbent on the Executive and the national 
government to introduce more effective constraints and incentives 
designed to encourage manufacturers, retailers and others to make 
meaningful contributions to reducing waste. 

We believe that the Executive should recognise its responsibility to 
promote waste reduction by committing itself to annual targets for 
reducing waste growth. 

3. Proposal for Trial Period 

The proposal to “borrow” 10 000 tonnes of allowances from 05/06 to . .  

create a pool of allowances for the proposed trial period in 2004/05 is 
opposed by Cosla for the following reasons: 

0 It is unreasonable to divert allowances in a discretionary manner from a 
year where penalties will apply to one where penalties will not apply. 

0 The proposal may unfairly disadvantage Councils that have only 
recently received SWF funding. 

Cosla believes that the allowance for Scotland for 2005406 should be fixed at 
1,800,000 tonnes and that this full amount should be distributed 
proportionately to all Councils. 



4. Answers to Questions 

Question 1 

We support the phased introduction of penalties over four years. We believe 
that this will allow Councils time to gain experience of operating within the 
principles of the Scheme without being liable to full penalty in early years. We 
also welcome the proposal for limited, administrative, trading between 
Scottish Councils in 2007/08 and would suggest that this be implemented 
from 2006/07 to enable Councils and the monitoring authority to gain 
experience of trading, albeit in a limited way, prior to 2008/09. 

Question 2 
Comments on Regulations 

General 
The numbering of paragraphs in a number of Regulations appears to be 
incorrect. Specifically a number of Regulations with numbered paragraphs 
contain no paragraph (1). 

Requlation 1 
No comment 

Regulation 2 
The definition of “collected municipal waste” implies that all municipal waste 
that comes into the possession of a local authority, irrespective of the source 
or the contractual arrangements for its collection, will contribute to the 
calculation of MSW and BMW under Regulation 13. We are concerned that 
this could include commercial waste delivered to a local authority landfill site 
for disposal, even where the contractor was not collecting the waste on behalf 
of the authority. If this interpretation is correct it will, in our view, place an 
unreasonable burden on councils that operate landfill sites and waste 
treatment facilities and could lead to those councils refusing to accept waste 
from third parties. Such action could have a significant negative impact on 
local businesses and reduce the income to councils. North Lanarkshire 
Council needs to be reassured that the Regulations will not be applied in this 
way. 

Requlations 3 to 5 
No comment 

Regulation 6 
If there is no legal barrier to permitting the banking of unused allowances in a 
year before a target year for use in the year following the target year we would 
request that this be allowed. 

Requlations 7 & 8 
No comment 



Requlation 9 
(a) The ability for the Minister to suspend banking, borrowing or 

transferring allowances outwith target years where there is a risk that 
Scotland may exceed its allowances will unfairly penalise Councils that 
have landfilled less than their allowances and may result in unfair 
penalties in future years. This will be particularly so where a Council 
has planned to use banked allowances from one year to accommodate 
an anticipated difficulty in future years. The ability of the Minister to 
suspend the banking, borrowing and transfer of allowances for this 
reason will introduce a degree of uncertainty that is unlikely to assist in 
long term planning or to promote the establishment of an effective 
trading regime. We are firmly of the view that where the Minister does 
suspend banking, borrowing or trading he must take account of the 
impact of such action when deciding whether penalties for exceeding 
allowances should be waived. 

(b) Where the Minister decides to suspend banking, borrowing or trading in 
respect of a particular Council we believe that he must be able to 
demonstrate clearly that the Council has contravened paragraphs (2) 
(a) or (2) (b) of Regulation 9. We believe that the current proposal of 
empowering the Minister to act in this way if he “has reason to believe” 
that a Council is in default is unfair and may unreasonably penalise 
Councils. We would also contend that a right of appeal should be 
afforded Councils that are affected by a decision to suspend banking, 
borrowing or trading under this provision. 

Requlation 10 
We would have concerns as to whether SEPA is sufficiently resourced to act 
as the monitoring authority in Scotland. The experience of North Lanarkshire 
Council is that SEPA is not sufficiently resourced at present to discharge a 
number of key functions, for example in dealing with illegal dumping. 

Requlation 11 
We believe that the monitoring authority should be required to consult with 
Councils with regard to the form and content of returns required under 
Regulations 11 (4) and amendments thereto. 

Requlation 12 
No comment 

Requlation 13 
(a) We believe that Regulation 13 is overly prescriptive. We agree with the 

suggestion in para 37 of the Consultation document that the monitoring 
authority be required to develop a methodology for calculating the 
tonnage of biodegradable municipal waste to landfill, subject to the 
following provisos: 
0 That prior to publishing this methodology the monitoring authority 

be required to consult with Councils and to take account of the 
views expressed 



0 That where a change to the methodology is proposed the 
monitoring authority be required to consult with Councils and take 
account of the views expressed. 

(b) We have reservations with the proposed schedule set out in Annex E in 
the following respects: 

Mixed organic waste for composting is calculated to have a BMW 
content of 63%. We contend that all organic MSW is BMW 
There is no provision for accounting for the composting of mixed 
garden and catering waste 

0 No account is taken of the use of technologies such as Anaerobic 
Digestion, Pyrolysis or Gasification 

0 There is no explanation as to how the proportions of BMW in waste 
streams such as furniture and textiles have been calculated. 

Regulations 14 & 15 
(a) Clarification is requested at what point Councils will be permitted to 

borrow or trade allowances. Will this be at any point after the end of a 
scheme year or will Councils be required to wait until a draft 
assessment has been made by SEPA? If it is the latter then there will 
be insufficient time for many Councils to conduct trading arrangements, 
especially if Member approval is required. 

#) Neither Regulation 14 or 15 provides a Council with a right to appeal 
against an assessment of the amount of biodegradable municipal 
waste sent to landfill. In view of the potential for significant financial 
penalty, aggrieved Councils must be provided with a form of appeal. 
The provisions of Regulation 17 with regard to amending registers do 
not provide sufficient comfort in this regard. 

Requlation 16 
No comment 

Requlation 17 
We believe that this Regulation should be amended to permit a Council that 
believes information on the registers to be incorrect to request the monitoring 
authority to review it. We also believe that a Council should have a right to 
appeal to the Minister where the monitoring authority refuses to change 
information in the register at the request of a Council. 

Regulation 18 
No comment 

Requlation 19 
We believe that the proposed fine of E200 per tonne is too high and are 
concerned that there is no clear rationale for deciding on this figure. A fine of 
this level will, in our view, be counter productive and reduce the abilities of 
affected Councils to meet targets in future years. 



The possible imposition of double penalties from 2009/10 onwards is unfair, 
unreasonable and will be counter productive in that Councils affected will be 
in even less of a position to invest in the necessary landfill diversion 
infrastructure than they would otherwise be. We are firmly of the view that a 
formula requires to be implemented to deduct the value of any supplementary 
penalty from the “standard” penalty. This could be accommodated by the 
Regulations requiring the Minister to exercise his power to waive penalties in 
full or in part. 

. In addition, it may be of value to also look at fining authorities by the 
proportion/percentage over-run e.g. for a large Council 1,000 tonnes over 
target may not be a huge % - for other smaller Councils this may represent 
poor management. 

Requlations 20 & 21 
No comment 

Requlation 22 
We believe that Ministers should be obliged to consult Councils before issuing 
g u ida nce. 

Question 3 

We support the view that the monitoring methodology should not be set out in 
the Regulations. We believe that this could result in the establishment of a 
methodology that is overly prescriptive, non-flexible and not suited to 
changing circumstances. However, we believe that if the monitoring authority 
is charged with developing and reviewing a methodology it must be required 
to consult with Councils before publishing or amending it. 

Question 4 

We support the phased introduction of penalties over four years. We believe 
that this will allow Councils time to gain experience of operating within the 
principles of the Scheme without being liable to full penalty in early years. We 
also welcome the proposal for limited, administrative, trading between 
Scottish Councils in 2007/08 and would suggest that this be implemented 
from 2006/07 to enable Councils and the monitoring authority to gain 
experience of trading albeit in a limited way, prior to 2008/09. 

Question 5 

It does not seem unreasonable that allowances should be 
adjusted over time to reflect different authorities’ positions, particularly those 
who have benefited from significant awards for the establishment of waste 
treatment facilities. 


