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Purpose of Report 

To request that the Committee approve the proposed response regarding the Scottish 
Executive Consultation Paper regarding the Draft: The Smoking, Health and Social Care 
(Scotland) Act 2005 (Prohibition of Smoking in Certain Premises) Regulations 2005. 

Background 

The Smoking, Health and Social Care (Scotland) Bill 2005 is currently under consideration by 
the Scottish Parliament. Members will be aware of a previous report to committee in March 
2005 the purpose of which was to provide an update on progress and to seek homologation of 
responses made to COSLA regarding the Bill. 

The Bill contains measures to prohibit smoking in certain wholly enclosed public spaces and 
indicates that detailed provisions, including exemptions, would be provided through regulations. 
Draft regulations have now been issued and the Council has been invited to submit comments 
to the Scottish Executive. 

ProposalslConsiderations 

The consultation paper contains 10 specific questions to which comments are requested. 
The Council's proposed response is detailed in Appendix 1 of the report. A copy of the draft 
regulations has been placed in the Members library. 

The main provisions of the draft regulations are as had been expected in that the scope of 
the smoking ban is comprehensive although some provision has been made for 
exemptions for places where people reside or where there are clearly established 
humanitarian or practical considerations. These exemptions include provision for smoking 
in premises which the Council has a particular interest such as residential and adult care 
homes. 

Reference is made in the consultation paper to the expectation that implementation costs 
will be highest in the first 2 years following the introduction of legislation and thereafter 
enforcement costs are expected to diminish over time. It is also assumed that income 
generated from fines is likely to be minimal due to high levels of compliance. Clearly both of 
these issues will be important factors in determining costs to Local Authorities and 
comment has been included in the response emphasising the importance of the need to 
ensure that implementation costs are fully funded. If not then Councils will not be able to 
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afford the resources necessary for monitoring and enforcement and this will inevitably lead 
to a decline in the level of public compliance for the smoking ban. 

3.4 Comment has also been made in the proposed response regarding the issue of serving 
fixed penalty notices on individuals smoking in a public place, particularly licensed premises. 
Concern is expressed that enforcement officers may face significant levels of opposition 
from individuals smoking in licensed premises. This may cause unrest in the premises with 
the likelihood of police involvement. This approach was considered and rejected in Ireland 
where it was decided that responsibility to ensure that no smoking took place rested with the 
person responsible for the premises. Compliance levels in Ireland are high which endorses 
the view that the service of fixed penalty notices on individuals is unnecessary. 

3.5 In summary the response is generally supportive of the measures detailed within the draft 
regulations provided adequate funding is provided for enforcement purposes and that 
consideration should be given to limiting the service of fixed penalty notices. 

4. Corporate Considerations 

4.1 The recommendations are consistent with policy and there are no legal or property implications 
in the report. So far as personnel and financial matters are concerned it is proposed that Local 
Authorities and in particular Environmental Health Officers will be given responsibility for 
monitoring and enforcing the ban. The Scottish Executive have consistently given assurances 
that additional costs will be fully funded. 

5. Sustainability Implications 

5.1 There are no issues relevant to this report which have any sustainability implications. 

6. Recommendation 

6.1 To note the terms of the report and request that Committee approves the proposed response to 
the Consultation Paper. 

P D a v i d  M. Porch 
DIRECTOR OF PLANNING AND ENVIRONMENT 

For further information please contact Gordon Cunningham on 01236 61651 1. 
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Appendix 1 

1. Regulation 1 : Citation, interpretation and commencement 

Question - Do the definitions of words and phrases ensure clarity of what premises are 
covered or exempted from the regulations? If not, how might they be improved? 

Response 
Generally the definitions of words and phrases ensure clarity of what premises are covered or 
exempted from the regulations. However, more clarification would be helpful as to what constitutes 
"enclosed" in terms of stadiums. Does this include the seating decks? In addition clarification is 
sought as to whether an exemption applies to part or all of the premises listed in Schedule 2 e.g. a 
psychiatric hospital. How do such exemptions affect those who have to work in them? 

2. Regulation 2: Display of no smoking notices 

Question - Views are invited on this approach. 

Response 
The proposals seem reasonably satisfactory. The proposal to name a person to whom a complaint 
can be made is considered on balance to be helpful however it is unclear what should happen in 
shared premises and premises leased by the Council. 

3. Regulation 3: "No-smoking premises" 

Question - Your comments are invited on the existing formula and how it might be improved. 

Response 
In some football stadiums the perimeter is fully enclosed and the seating areas are entirely covered 
by a roof. Whilst the pitch is clearly open, smoke would have to firstly disperse amongst other 
spectators before fully escaping to the open air. Is it intended that football stadiums will be included in 
the smoking ban? 

4. Regulation 4: Fixed penalty time limits, amounts and payments 

Question - Views are invited on the level of fixed penalties and time limits for payment 

Response 
Levels of fines do not seem particularly onerous. Consideration should also be given to amending the 
seven day deadline for serving a notice to seven working days. This would be particularly helpful 
during holiday periods such as Christmas and the New Year. 

5. Regulation 5: Application by Councils of fixed penalties and account keeping 

Question - Views are invited on the general approach outlined here. 

Response 
The Council is already required to keep separate accounts for income and expenditure for other 
issues. It is anticipated that there will not be any difficulties with this requirement. 

6. Schedule 1: No-smoking premises 

Question -Your views are sought on whether there are any premises which fall into the 
definition of no-smoking premises at section 4(4) of the Bill [(a)-(d) above], but which have 
been omitted from the list in Schedule 1. 
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Res po nse 
It would be helpful if doorways in no-smoking premises could be included to ensure that smokers do 
not congregate in these areas. 

7. Schedule 2: Exemptions - Adult Care Homes 

Question - Your views are invited on: 
the general merits of this approach 
the development of smoking policies for residential care homes; and 
the targeting of cessation services on these groups 

Response 
The Council supports the exemptions on humanitarian grounds. The approach of having smoking 
policies is also supported since there is a duty of care involved in relation to non-smoking residents 
and staff. These policies should limit areas where smoking is allowed and ensure appropriate 
ventilation is provided. The proposal to provide additional support through the provision of cessation 
services is also welcomed. 

8. Schedule 2: Exemptions - Psychiatric hospitals and psychiatric units 

Question - Views are invited on: 

0 

the general merits of this approach; and 
the targeting of cessation services at this group 

Response 
The Council recognises the need for an exemption for these premises and it is assumed that some 
provision would be made to minimise the impact of smoke on non-smoking patients and staff. 

9. Schedule 2: Exemptions - Hotel, guest house and B & B bedrooms 

Question - Views are invited on the merits of this approach. 

Response 
This seems to be a satisfactory approach leaving proprietors with the discretion to designate some or 
all of their bedrooms in which smoking would be permitted. 

10. Omissions from Schedule 2. 

Question - Are there any premises which, taking into account humanitarian, practical or other 
considerations, are omitted from the exemptions list in Schedule 2? 

Response 
Perhaps consideration could be given to extending exemptions to homeless persons units. 

General Comments 
1. Annex C of the consultation paper includes reference to costs to Local Authorities. It is generally 

recognised that there will be significant implementation costs and it is considered essential that 
these are fully funded. If not then Councils will not be able to afford the resources necessary for 
monitoring and, where necessary, enforcement action and this will inevitably lead to a decline in 
the level of public compliance for the smoking ban. 

2. It is considered to be essential that a comprehensive media publicity campaign commences prior 
to the introduction of the ban in order to properly inform the public and encourage their support. 
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3. The Council remains concerned about the proposal to serve fixed penalty notices on individuals, 
particularly in licensed premises. Smoking is an issue which attracts strong personal views both 
amongst smokers and non-smokers. It is considered likely that enforcement officers will face 
significant levels of opposition from individuals smoking in licensed premises. This will result in 
unrest in the licensed premises with the likelihood of police involvement which will unnecessarily 
take up their time and also the possibility of enforcement officers being assaulted. This approach 
was considered and rejected in Ireland where action can only be taken against the person 
responsible for the premises. The compliance levels in Ireland are very high which endorses the 
view that the power to serve notices on individuals is not required. The Council therefore remains 
convinced that Scotland should follow the procedure operating in Ireland so far as enforcement 
issues are concerned. 
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