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Purpose of Report 

The purpose of this report is to advise the Committee of the current position regarding the 
First Alteration to the Structure Plan and the implications in relation to the planning application 
for the redevelopment of the Ravenscraig Site. 

Background 

An outline planning application proposing a mixed use development at Ravenscraig was 
considered at a Special Meeting of the Planning and Environment Committee on 10 April 
2003. Following a hearing, to which the applicants and objectors were invited, the Committee 
resolved to grant planning permission with conditions attached subject to: 

i) no direction to call-in the application under section 46 of the Town and Country Planning 

(Scotland) Act 1997 being given by the Scottish Ministers; 

ii) a planning agreement in terms of section 75 of the 1997 Act in respect of restrictions on 
development and financial contributions by the developer being concluded and 
registered; 
the approval of the Scottish Ministers to the proposed Alteration to the Glasgow and the 
Clyde Valley Joint Structure Plan, which had been agreed by the Structure Plan Joint 
Committee on 26 March 2003. 

iii) 

In addition the application also had to be notified to the Scottish Ministers in accordance with 
the Town and Country Planning (Notification of Applications) (Scotland) Direction 1997. 

The 68 conditions to be attached to the planning permission were contained in the appendix to 
the Director of Planning and Environment’s report. 

At the Planning and Environment Committee on 17 December 2003, the Committee was 
advised: 

i) that the Scottish Ministers had decided that the planning application should not be 
referred to them for determination. However, the Scottish Ministers asked the Council to 
have regard to certain matters raised by the Trunk Road Network Management Division; 
that the Scottish Ministers had approved the First Alteration to the Structure Plan without 
modification. 

ii) 
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Having considered the matters raised by the Trunk Road Network Management Division, 
the Committee agreed to amendments to conditions 2(b), 30, 31 and 35. 

At the Planning and Environment Committee on 3 March 2004 the Committee agreed 
amendments to conditions 2, 10, 11, 21, 23, 26, 27 and 45. 

The Committee was also advised that two parties who had objected to the First Alteration 
proposals, namely The Standard Life Assurance Company and Land Securities plc had 
exercised their right to make an application to the Court of Session under section 238 of the 
Town and Country Planning (Scotland) Act 1997 against the Scottish Ministers decision to 
approve the First Alteration. (Commonly, if erroneously, described here and elsewhere as an 
appeal.) The Committee was given legal advice on the question of whether it was entitled to 
issue the planning permission on the basis that the First Alteration was fully in force, 
notwithstanding that there was an outstanding appeal. That advice is not repeated here but 
was contained in the report by the Director of Planning and Environment to the Committee on 
3 April 2004. The Committee decided that it could issue the planning permission 
notwithstanding that the appeal had not been determined. 

Before the planning permission could be issued, Standard Life and Land Securities presented 
a petition for Judicial Review against the Council seeking to interdict the Council from issuing 
the permission and reducing the decision taken on 3 March 2004 to issue the permission. The 
Judicial Review was heard in the Outer House of the Court of Session before Lord Carloway 
who issued his decision on 29 July 2004. A copy has been lodged in the Members’ Library. 
He upheld the Petition and reduced the decision of 3 March 2004. His reasons for doing so 
will be analysed later in this report. 

The appeal against the First Alteration to the Structure Plan was heard over several dates 
throughout the latter part of 2004 by the Inner House of the Court of Session and their 
lordships decision was issued on 30 March 2005. By a margin of 3-0 the Court rejected the 
appeal by Standard Life and Land Securities. A copy has been lodged in the Members’ 
Library. 

The Decision of the Court 

Standard Life and Land Securities, as the unsuccessful parties, have a period of three months 
from the date of the judgement within which to mark an appeal to the House of Lords. If they 
do so and process the appeal expeditiously, best estimates would anticipate a final 
determination at no less than one year, given the pressure of business coming before the 
House of Lords. 

The Inner House decision not to uphold appeal was a unanimous one. Lord Kirkwood the 
presiding judge gave the main opinion, setting out the relevant law and government policy and 
guidance, the parties’ pleadings and arguments and his own opinion. Lord Kirkwood is 
probably regarded as being the most experienced judge in the field of planning law. 
Lord Marnoch also gave a detailed opinion. He too is regarded as a particularly experienced 
and distinguished lawyer. Lady Cosgrove has less experience in planning law and confined 
her opinion to expressing complete agreement with the other two opinions. The opinions can 
be characterised by their forthright and robust language. 

The appellants had two main arguments before the court. The first argument lay in their 
assertion that the Scottish Ministers were wrong not to apply to the Ravenscraig development 
proposals the test contained in National Planning Policy Guideline 8 - Town Centres and 
Retailing. That Guideline explains that one of the Government’s broad policy objectives is to 
sustain and enhance the vitality, viability and design quality of town centres as the most 
appropriate location for retailing and other related activities. In considering whether there is a 
requirement for additional retail and other developments, planning authorities are expected to 
reflect the primacy of town centres. In support of this policy, planning authorities should adopt 
a sequential approach to selecting sites for new developments, with first preference always 
being given to development opportunities in town centres, followed by edge-of-centre-sites, 
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and only then by out-of-centre-sites in locations that are, or can be made easily 
accessible by a choice of means of transport. 

3.4 The judges opinions are quite clear that NPPG8 did not apply to the Ravenscraig proposal. 
Lord Kirkwood said, at paragraphs 74 and 75, 

“In my opinion, NPPG8 addressed a situation where, adopting the sequential approach, 
a proposed new retail development was to be directed to a site in an existing town 
centre, provided that such a site was available. It did not address a situation where a 
retail development was proposed as part of a comprehensive redevelopment scheme on 
a brownfield site which involved the creation of a new town centre in the future. It 
follows, in my view, that the first respondents [the Scottish Ministers] were not obliged, in 
considering the proposed Alteration, to comply with the requirements of NPPG8 and, in 
particular, the considerations set out in paragraph 45(a)-(d). The approach of the 
appellants was that the proposed retail development of Ravenscraig had to be treated 
as an out-of-centre development in respect that it was on a large brownfield site which 
was, as yet, undeveloped, and no town centre was in existence. In my opinion, 
however, that approach was quite unrealistic.. .’I 

Lord Kirkwood also said, at paragraph 78, 

“In the circumstances of this case, I can see no basis for inferring that NPPG8 was 
misinterpreted or misapplied by the first respondents [the Scottish Ministers], and I am 
satisfied that the first respondents’ interpretation cannot be regarded as having been 
irrational or perverse.” 

Lord Marnoch was equally robust in his judgement. He said, at paragraphs 88 and 89, 

“...I am of opinion that it was entirely reasonable for the Scottish Ministers (the “first 
respondents”) to take the view that the Policy Document NPPG8 did not apply to the 
identification of new town centres in the Development Plan or the creation of new retail 
development within such a centre. Indeed, following a perusal of NPPG8 I consider that 
to be the obvious conclusion. As is made abundantly clear by the terms of the First 
Alteration the designation of a new Town Centre at Ravenscraig is a unitary concept 
which proceeds upon a number of wide-ranging planning judgements and which falls 
well outwith the scope of NPPG8 ... NPPG8 is simply not applicable in the 
circumstances of the present case.” 

Indeed, Lord Kirkwood went further to say that even if it did apply, the sequential test has 
been satisfied. Lord Kirkwood said, at paragraph 77, 

“The Alteration (in the new paragraph 11.60) provided that the retail floorspace at 
Ravenscraig was to be included in the new town centre, and that the development of 
any retail provision should be linked, through programming, to the phased development 
of a comprehensive redevelopment plan for the Ravenscraig area. In these 
circumstances I consider that if NPPG8 did apply to the retail component proposed for 
the new town centre at Ravenscraig, the sequential approach has been satisfied.” 

3.5 The other principal argument put forward by the appellants was that the Scottish Ministers 
were not justified in including Ravenscraig as a town centre and listing it as one of the 
protected town centres sites in Schedule l (a )  of the Structure Plan. Lord Kirkwood said at 
paragraph 72, 

“...I do not accept that there is any valid objection, in practice or in principle, to the 
inclusion of Ravenscraig in Schedule l(a), nor do I consider that its inclusion was 
perverse or irrational.’’ ... “In particular, I do not consider that the inclusion of 
Ravenscraig in Schedule l (a)  was simply a device to try to avoid the application of 
N P PG8. ” 
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Lord Marnoch said, at paragraph 90; 

‘ I . . .  once the decision is taken to designate Ravenscraig as a new Town Centre, there is 
absolutely no reason why its development should not be encouraged by including 
Ravenscraig in Schedule l(a) of the Structure Plan. Indeed, since the Centre is, as it 
were, being developed from “scratch”, it might be thought perverse not so to include it.” 

3.6 There were other arguments pled by the appellants but they were dismissed by their lordships 
in an equally robust manner. The Appellants had objected to the approach by the Scottish 
Ministers in approving around 30,000 square metres of retail floorspace without proper 
consideration being given to evaluation of that proposal. They criticised the absence of any 
proper control over the phasing of the development. Phasing was, in effect, being placed in 
the hands of the planning authority, and it was quite possible that Ravenscraig could end up a 
retail-led development, with the retail element being in position before any other development 
had taken place. The Appellants submitted that no reasonable decision-maker could have 
approved the Alteration when it contained such unspecific criteria in relation to phasing and no 
adequate protection against a retail-led development. Lord Kirkwood disagreed. He said, at 
paragraph 80, 

“...it seems to be that the policy decision in relation to the size of the retail component 
that would be acceptable at Ravenscraig, subject to the specified criteria, constituted an 
exercise of planning judgement, and I have not been persuaded, in the circumstances of 
this case, that the exercise of that judgement was wrong.. .’I 

and at paragraph 83, 

“.  , , I consider that it was clearly appropriate that the issue of phasing should be left to the 
local planning authority.. . ”  

The Appellants also contended that the reference to a programme for the support of the 
Lanarkshire town centres in paragraph 1 9(E)(ii) of the Supplementary Written Statement in the 
Alteration was lacking in specification and that, as this was effectively a strategic requirement, 
the respondents had abdicated responsibility for it by leaving it to the determination of the 
local planning authority. Again, Lord Kirkwood disagreed. He said, at paragraph 82, 

“I do not consider that there is any merit in that submission ... In my opinion, details of 
the programme of support, always assuming that one proved to be necessary, were not 
appropriate in the context of the Structure Plan strategic provisions, and properly fell to 
be determined by the local planning authority.. . ”  

Lord Marnoch said, at paragraph 91, 

“...I confess it is this aspect of the appeals which troubled me most during the course of 
the hearing. It must, however, be borne in mind that the compilers of Technical Report 9 
did not themselves regard the assessed impacts on Hamilton and East Kilbride as being 
particularly significant. In any event, for the reasons set out by your Lordship in the 
chair [Lord Kirkwood] I have come to be persuaded that it would be quite impracticable 
to make either of these provisions any more specific in the context of the overall 
strategic planning of the area covered by the Structure Plan...’’ 

4 The Ravenscraig Planning Application 

4.1 The Planning Committee is now faced with a similar circumstance to the one it addressed in 
March 2004. Standard Life and Land Securities, the appellants, have invoked their rights 
under section 238 of the Town and Country Planning (Scotland) Act 1997. An application to 
the court in terms of this section is not an appeal in the proper sense. An appeal normally has 
the effect of suspending the original decision pending the determination of the appellate body. 
However, what section 238 permits is an application to quash or reduce the matter 
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complained of. Pending a successful review, the original decision stands and may be 
acted upon. That this is so is confirmed by the statutory provision permitting the court to 
suspend operation of the plan ad interim. Such interim suspension would be unnecessary if 
the plan was not otherwise in effect. In this particular case there has been no interim 
suspension. In law, therefore, the First Alteration has been approved and stands so until 
suspended or ultimately “quashed”. 

4.2 What the Committee must now address is the existence of further appeal rights to the House 
of Lords and their existence must be considered as a material planning consideration. Of 
course, if the appellants decided not to appeal to the House of Lords there is no impediment to 
the issue of the planning permission (presuming the Planning Agreement has been 
registered.) However, if an appeal is taken the Committee would require to balance a number 
of factors. If planning permission is granted but the appeal to the House of Lords is 
successful, the Structure Plan basis for the development as a protected town centre would 
have been removed. The development would require to satisfy the sequential test in NPPG8. 
However, in that regard Lord Kirkwood was of the opinion that it had satisfied that test 
anyway. The Committee will also have to balance the urgency of bringing forward what is 
generally regarded as an economic regeneration project of national importance. These 
considerations are well within the Committee members’ own personal knowledge to evaluate. 
Against that are the commercial investment risks which are the matters which are of concern 
to the appellants. Again, these considerations are well within members’ personal knowledge 
and need not be canvassed at length in this report. 

4.3 The Committee should also be aware of the intentions of the applicants, were planning 
permission to be issued. The Council have received a letter of intent from the developers, that 
is to say the applicants Ravenscraig Ltd and their development partners Wilson Bowden 
Developments Ltd and Scottish Enterprise Lanarkshire. They have advised the Council that if 
planning permission is issued, notwithstanding that an appeal to the House of Lords has been 
marked by Land Securities Group plc, they intend to progress with implementation of their joint 
venture partnership and bring forward the Ravenscraig development as soon as possible. 

4.4 The Committee must recognise, as happened previously, that if it decides to issue the 
planning permission, the appellants might seek judicial review of that decision. The issue for 
the court would be whether, in deciding the application without waiting for the House of Lords 
decision, or indeed, at the time of writing this report, without waiting for the appellants’ 
decision whether or not to appeal to the House of Lords, the outcome of which might 
materially affect the decision, the Council has acted in a manner which no reasonable Council 
would have done. The Committee will require, amongst other things, to take into account the 
issues mentioned in paragraphs 4.2 and 4.3 above. 

4.5 The final matter which the Committee must examine to enable it to come to a decision is the 
prospect of success of the appellants in the House of Lords. It will be helpful to turn to the 
original judicial review and examine the decision of Lord Carloway. At paragraph 10 of the 
judgement, Lord Carloway records the first submission for the petitioners, i.e. Standard Life 
and Land Securities. They say: “The Director did not advise the Committee, [in his report to 
Committee in March 2004], that there were no prospects of success in the appeals. If his 
advice had been that there were no such prospects, it would have been legitimate for the 
Committee to conclude that the appeals would fail ...” (my emphasis) This submission was 
approved by Lord Carloway in finding in the petitioners’ favour. Lord Carloway said at 
paragraph 22 of his judgement: “The issue of planning permission in these circumstances [in 
the event of the appeals succeeding] is a step which no authority acting reasonably could 
have taken, at least unless it could be satisfied that the appeals had no reasonable prospects 
of success.” (my emphasis). 

4.6 Lord Carloway was right to acknowledge that the Council’s legal advisers could not say in 
March 2004, in advance of the Inner House hearing that there were no reasonable prospects 
of success. However, the Inner House judgement has now judicially examined the issues and 
has unanimously rejected the appellants’ case on every point. The Council’s Head of Legal 
Services has consulted Malcolm Thomson Q.C. with a view to examining the judgement in 
detail. As a result, the legal advice now being given to the Committee is that the appellants 
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have no reasonable prospect of success were they to appeal to the House of Lords. It is 
further advised that if the Committee was, acting on the information and advice given within 
this report, to issue the planning permission, they would not be acting unreasonably in a legal 
sense. Although a petition for judicial review might be anticipated, it is similarly considered 
that the petitioners would have no reasonable prospects of success. 

5 Recommendations 

The Committee is recommended 

5.1 With regard to the Scottish Minister' approval of the First Alteration to the Structure Plan, to 
note and accept the legal advice that an appeal to the House of Lords from the unanimous 
decision of the Inner House by the appellants Standard Life and Land Securities would have 
no reasonable prospect of success. 

5.2 To note the contents of the report, balance the relevant considerations and, if so minded, 
issue the planning permission for the development of the Ravenscraig site reference 
S/O1/00758/OUT subject to the conditions amended as noted in the report and subject also to 
the execution and registering of the Planning Agreement. 
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