
2 .  AGENDA ITEM No. ..... e........a 
EXCERPT OF MINUTE OF MEETING OF THE PERSONNEL SERVICES COMMITTEE HELD ON 
3 SEPTEMBER 1998 

PROMOTING DISABLED PEOPLE’S RIGHTS 

19. There was submitted a report (docketed) dated 24 August 1998 by the Head of Personnel Services (1) 
advising that the Disability Discrimination Act 1995 introduces new legislation which deals with aspects 
of disability; (2) detailing that part I l l  of the Act introduced measures to prevent discrimination against 
disabled people and also relates to the provision of goods, services and facilities to the public; (3) 
indicating that an Advisory Group was established on disability which would consult and act 
appropriately to meet the requirements of the legislation as related to the Council as employer and its 
provision of service; (4) informing that the Government as part of the initiative on disability had 
published a white paper entitled “A Disability Rights Commission fit for the 21st Century” and the 
Department of Employment and Education were consulting on the principles, functions and role of a 
Disability Rights Commission via COSLA, seeking Council’s response by 9 October 1998; (5) detailing 
the Disability Rights Commission (DRC) post functionshole, and (6) proposing that a response as 
detailed in the report be submitted to COSLA as the Council’s response. 

Decided: 

(1) 

(2) 

that the terms of the report be noted; 

that the Director of Administration be authorised to respond to COSLA as detailed in the 
report, and 

(3) that the report be remitted to the Policy and Resources Sub-Committee Advisory Group on 
Disability for consideration. 
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AGENDA ITEM No. ....es.ss a, .... #. 

To: PERSONNEL SERVICES COMMITTEE 

From: HEAD OF PERSONNEL SERVICES 

Date: 24 August 1998 Ref AB/MB 

NORTH LANARKSHIRE COUNCIL 

REPORT 

Subject: PROMOTING DISABLED PEOPLES’ 
RIGHTS - DISABILITY RIGHTS 
COMMISSION 

Introduction 

The Disability Discrimination Act 1995 introduced new legislation which comprehensively, and in stages, 
deals with aspects of disability. Part 111 of the Act, introduced in December 1996, brought in measures to 
prevent discrimination against disabled people and relates to the provision of goods, services or facilities to 
the public. Within the Council, the Policy and Resources (Equal Opportunities) Sub-Committee, agreed 
at its meeting on 27 May 1998 to establish an Advisory Group on disability and the considerations of this 
Group will reflect the work, consultation and actions appropriate to meeting the requirements of the 
legislation as these relate to the Council as employer and in its provision of services. The Government 
propose regulations to support and clarify those provisions of the Act which are to be introduced from 
October 1999. 

Further measures to support the second phase of the remaining rights - to be introduced from 2004, will 
involve extensive consultation. 

As part of the initiatives on disability, the Government published in July 1998, a White Paper - promoting 
disabled peoples’ rights - “A Disability Rights Commission Fit for the 21st Century”, setting out the 
Government’s proposals for a Disability Rights Commission (DRC). 

The Department of Employment and Education are now consulting extensively on the principles, function 
and role of such a Commission and, via COSLA, seek Council’s response by 9 October 1998. 

The Equal Opportunities Sub-Committee and the Advisory Group on Disability will give detailed 
consideration to the proposals for a Disability Rights Commission and the Personnel Services Committee 
may too wish to note the proposals together with the observations made below:- 

Disability RiPhts Commission (DRC) : ProDosed Functions 

The White Paper considers that the functions of the DRC should include:- 

1. The provision of a Central Service of Information and Advice, particularly to disabled people, 
business and the public and voluntary sectors; 

2. Assisting disabled people to secure their rights under the Act or any successor legislation; 

3. Making arrangements for a Conciliation Service to be available to disabled people that deals with 
access to goods, facilities, services and premises; 
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4. Undertaking formal investigations into the activities of people or organisations who are not 
complying with the law, or into general issues affecting disabled people. 

Disabilitv RiPhts Commission (DRC) : Pror>osed Role 

The more detailed considerations of the proposed role and duties of the DRC may be summarised as :- 

1. 

2. 

3. 

4. 

5 .  

6 .  

7. 

8. 

9. 

10. 

11. 

12. 

13. 

14. 

15. 

16. 

17. 

18. 

A duty to work towards the elimination of discrimination against disabled people 

Promote equalisation of opportunities for disabled people with those of non-disabled 

Promote good practice 

Advise the Government on the operation of the Commission, any subsequent legislation and 
amendments needed 

Establish links with existing advisory bodies and networks 

A formal duty to report on its promotional work and its effectiveness via an Annual Report 

A partnership with other public and statutory bodies on disability and aspects of disability 
discrimination 

Responsibility for preparing new and reviewing existing Codes of Practice 

The ability to consult in preparing Codes of Practice 

A duty to publish draft codes for consultation and representations arising from such consultation 

Secretary of State approval of Codes of Practice before these are laid before Parliament and 
arrangements for resolution of modifications 

Empowerment of the Commission to assist individuals secure their rights in terms of UK, European 
and Human Rights Law and Directives 

Responsibility for provision of an independent conciliation service and the monitoring of the 
performance of that service 

The facility to bring representative actions 

Powers to undertake formal investigations and the serving of non-discrimination notices on persons 

Power to undertake or commission research 

A structure which would be one Commission with offices in Scotland and Wales 

A range of between 10 and 15 Commissioners, appointed by the Secretary of State, on a full or part 
time basis, the majority of the Commission membership consisting of disabled people. 
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Observations 

ProDosed ResDonse 

The Council wish to consider the undernoted in response to the Department of Employment and 
Education’s consultative arrangements in regard to the establishment of a Disability Rights Commission: - 

1. The Council notes the similarity between the Equal Opportunities Commission, the Commission for 
Racial Equality and a Disability Rights Commission where the functions, roles and duties have 
parallels across those 3 bodies. 

2. The Council welcomes the establishment of a body such as the Disability Rights Commission and 
supports the proposed functions, roles and duties as set out in the White Paper and in particular the 
proposals and measures to help eliminate discrimination against disabled people. 

3. In terms of Item 15 above, relating to the investigative powers of the Commission and the serving 
of non-discrimination notices on persons, the Council would support these provisions for 
investigation; it would, however, recommend that the serving of non-discrimination notices would 
require some prior burden of proof in establishing the facts and that formal evidence of non- 
compliance with Codes of Practice or other factual evidence which contravenes the disability 
legislation was led, before a non-discrimination notice was served. In this regard, the test of 
reasonableness and the implications of Section 21 of the Act - the duty to make a reasonable 
adjustment, would be expected to have been taken into account prior to the serving of a non- 
discrimination notice, 

In response to the specific questions posed in the Consultative Paper, the Council would submit the 
undernoted:- 

Q. Should the Commission have a role in assisting disabled people to bring cases under the Human 
Rights Act where disability is connected to, or a factor in, the alleged violation of their rights, but 
where discrimination is not claimed? 

Response 

It is recommended that the Commission’s role in this regard should be restricted to cases where a 
prime claim of discrimination is made under the Human Rights Act, rather than as an ancillary or 
connected factor. 

Q Should the range of assistance given to individuals be all, some or none of the Rights violation 
factors? 

Response 

It is recommended that the Commission’s assistance be provided on any substantive claim relating 
to disability within the two bases on which discrimination is deemed unlawful - i.e. (a) when the 
service provider treats the disabled person less favourably and (b) when the provider cannot show 
that the treatment was justified. 

Q Should the Commission have power to deduct the cost of representation from any compensation 
award to or agreed with a respondent in a disability case? 

DRCWC 
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Response 

The Council do not support the principle of the deduction of costs from any compensation agreed 
as part of the equation in the role of the Commission. 

Q If the Commission is given powers to deduct costs, should limitations - such as a maximum figure - 
be placed on this power; or should that be left to the discretion of the Commission? 

Response 

It is recommended that if the Commission is to be given such powers, then a statutory limitation - 
expressed say, in percentage terms - be introduced. The Commission may be provided with 
powers to waive the right to cost deduction but a maximum percentage figure should be prescribed 
within the proposed powers. 

Q Should some stages of the formal investigation process be subject to a tighter statutory timetable? 

Response 

It is recommended that the total process of disability discrimination - from complaint to resolution - 
should operate within a prescribed timetable as opposed to a protracted sequence of litigation over 
a period of years. 

Q Should the scope of non-discrimination notices be extended to enable the Commission to prescribe 
changes in practices or procedures which, to the Commission, appear to have led to unlawful or 
discriminatory acts? 

Response 

It is recommended that the non-discrimination notices should have their own built-in time frames, 
on lines similar to that of the Health and Safety Executive protocols - viz. that improvements or 
adjustments to policy, practice or procedure require to be effected by the organisation within set 
timescale. A parallel process with the Commission could obviate the need for any extension of 
notice. 

Q Should the Commission have the power to enter into a written agreement with an investigatee in 
lieu of a non-discrimination notice? 

Response 

It is recommended that such a power introduced an unnecessary and over-complicating element and 
that the measures be confined to the decision to serve or not serve a non-discrimination notice. 
Again, some parallel may be taken from the Health and Safety Executive processes which provide 
for (a) an improvement notice or (b) suspension of operation notice without the need for a prior 
written agreement stage with an investigatee. 

Recommendation 

That Committee note the Report and that the responses be submitted to COSLA; and that the Policy and 
Resources Sub-Committee Advisory Group on Disability consider the terms of this Report in the context of 
their advice to the Council as employer and in the provision of Council services. 

> 

/A&&. I: 
Head of Personnel Services 


