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Introduction 

The purpose of this report is to present to the Sub Committee the Equal Opportunities Commissions 
proposals for a new Sex Equality Law in Britain. 

Background 

Since the Equal Pay and Sex Discrimination Act was introduced the law has been very complex, 
creating difficulties for some people to access their rights under the law. Changes in European 
Community Law and in inclusion of the European Convention of Human Rights being incorporated 
into Domestic Law have resulted in the Equal Opportunities Commission developing proposals for 
legislative changes. 

Equal Opportunities Commission presents 

The Equal Opportunities Commission recommends : 

0 The Sex Discrimination Act, Equal Pay Act and other relevant laws should be replaced 
by a single Sex Equality Act. 

0 The new statute should incorporate European Community Law 

0 The new statute should impose equality obligations on the full range of Government 
activities. 

0 The new statute should be based on the Principle of Equal treatment which guarantees 
freedom from discrimination on grounds of sex, pregnancy, marital status, family status 
and gender reassignment. 

0 The Principle of Equal treatment should apply to employment, training, education, the 
provision of goods, facilities or services. It should also apply to the disposal or 
management of premises between the citizen and the State and public authorities. 

0 Whenever a new law is proposed, the Minister responsible must make sure the new 
measure is consistent with the Sex Equality Act and make public the analysis. 

0 There should be legal protection against discrimination for lesbians and gay men. The 
Government should study the question consult people who would be affected and decide 
the best way to protect lesbians and gay men from discrimination. 
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4.0 Recommendations 

4.1 It is recommended that the Sub Committee note the contents of the report attached as appendx 1 of 
this report. 
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An open letter to The Right Honourable David Blunkett 

Secretary of State for Education and Employment 
. -. 

More than two decades ago a framework of 
laws designed to eliminate sex discrimination 
in education and training, employment and 
consumer affairs was introduced in Britain. 
The Equal Opportunities Commission was set 
up with a major role to enforce the law in the 
public interest. This fundamental change led to 
significant progress and an end to many clear 
forms of discrimination. The laws have provided 
the bedrock of the EOC‘s work. But over 
the yeak, their limitations have become 
increasingly clear despite the success of 
European Community law in particular in 
narrowing the exclusions and expanding 
the scope of those early laws. 

. 

Britain now needs a fundamental reform 
of those original laws to provide a simple 
framework which will provide effective access 
to justice for individuals and a clear statement 
of responsibilities to employers and service 
providers. This new framework of legislation 
needs to be relevant to modern society, 
consistent with European Community law 
and reflect the impact of the Human Rights 
Bill, the Treaty of Amsterdam and Britain‘s 
commitments to the principles developed a t  
the Beijing Conference in 1995. 

The proposals for change set out in this 
report aim to provide Britain with legislation 
fit for the new century. They represent a step- 
change in which strengthened individual rights 
are complemented by new responsibilities 
placed on employers and on public authorities. 
Under these proposals, it will no longer be 
“pot luck” whether or not men and women 
work for employers who are carrying out basic 
monitoring of equality in their organisations. 
The accountability of public authorities will be 

increased to make sure that tax payers’ and 
community charge payers‘ money is being 
used in a way that promotes greater equality 
rather than widening inequalities. The reforms 
will provide better regulation and help to 
reduce the incidence of expensive litigation 
which can arise when organisations fail to 
build gender equality into their plans, 
programmes and practices. 

t- 

The proposals that follow reflect the expertise 
and experience of the EOC. Our consultation 
on these proposals was wide and comprehensive. 
We did not always find agreement with our 
approach, but we have incorporated many 
excellent suggestions from people across 
Britain. 

Law is a declaration of public policy. By introducing 
strong and effective laws, the Government will 
give a lead to the nation. A new, clear, Sex 
Equality Law will encourage vital change in the 
attitudes and actions of indibidual men and 
women. It will help to break down the bsriers, 
end exclusion and enable the best use of our 
nation’s resources. Britain has the opportunity 
to begin the new century with a new Sex 
Equality Law that recognises and celebrates 
the contribution made to society by ALL its 
citizens. Our proposals are designed to build 
on the strong foundation of the last 23 years 
and make equality for women and men easier 
to achieve. 

We understand that the Government is committed 
to review changes to the Race Relations Act 
and we welcome that. Reform of the sex 
equality laws must be made no less a priority. 
We urge the Government to seize the opportunity 
and work to make equality a reality. 

. ,  - . % .  . . . . . . . . . - . 



I A Single Statute 

Equal treatment: 
fundamental human rights 
Since the Equal Pay and Sex Discrimination 
Acts were introduced, the law has become 
very complex; it can be difficult for some 
people to get access to their rights under 
the law, or even understand what those 
rights might be. There have been important 
changes in European Community law which 
must now be taken into account in Britain. 
In addition, the European Convention on 
Human Rights is being incorporated into 
domestic law. The EOC's proposals are 
designed to make the law clearer, ensure 
access to justice for all and to provide a 
framework of fundamental human rights 
between men and women for the new 
cen tu ry. 

There should be legal protection against 
discrimination for lesbians and gay men. 
The Government should study the question, 
consult people who would be affected 
and decide the best way to protect lesbians 
and gay men from discrimination. 

The Principle of Equal Treatment should 
apply to employment, training, education, 
the provision of goods, facilities or 
services. It should also apply to the 
disposal or management of premises 
and in all dealings between the citizen 
and the State and public authorities. 

Whenever a new law is proposed, the 
Minister responsible must make sure the 
new measure is consistent with the Sex 
Equality Act and make public the analysis. 

The EOC recommends: 

The Sex Discrimination Act, Equal Pay Act 
and other relevant laws should be 
replaced by a single Sex Equality Act. 

The new statute should incorporate 
European Community law. 

The new statute should impose equality 
obligations on the full range of 
Government activities. 

The new statute should be based on 
the Principle of Equal Treatment which 
guarantees freedom from discrimination 
on grounds of sex, pregnancy, marital 
status, family status and gender 
reassignment. 
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2 Types of Discrimination 

Direct and indirect discrimination 
There needs to be a much clearer understanding 
of the nature of discrimination; better legal 
definitions will provide better guidance. At 
the same time the EOC feels the definition 
of indirect discrimination should be broader 
and much less complex than it is now. 

Shifting the burden of proof will improve 
access to justice. In many cases, people 
who feel they have been discriminated 
against find it difficult to 'prove' 
discrimination because they cannot get 
access to an organisation's records; they 
often don't even know what to ask for. We 
believe that, if there appears to be evidence 
of discrimination, it is much fairer for an 
organisation to have to demonstrate that 
they have provided equal treatment. 

The EOC recommends: 

The new statute should ensure the 'burden 
of proof' in discrimination cases meets the 
requirements of the EC Council Directive on 
the Burden of Proof. When someone presents 
facts which suggest they have faced direct or 
indirect discrimination, the respondent must 
prove that there has been no breach of the 
principle of equal treatment. 

The new statute should define 'direct' and 
'indirect' discrimination. 

The new statute should incorporate the 
definition of indirect discrimination contained 
in the EC Council Directive on the Burden 
of Proof, with two changes: it should extend 
to 'policy' as well as 'provision, criterion 
or practice' and the phrase 'substantially 
higher proportion' should be replaced by 
'disproportionate number'.* 

Victimisation 
The current protections against victimisation 
are very complex to use. We have found 
that, in practice, there is very little protection 
for individuals and no effective penalty that 
might discourage would-be victimisers. By 
shifting the burden of proof and awarding 
a'n automatic penalty, the EOC feels victimi- 
sation would be greatly reduced. 

The EOC recommends: 

When someone presents facts which suggest 
they have been victimised for claiming their 
legal rights, the respondent should prove 
that victimisation has not taken place. 

Protection should be extended to ex- 
employees as well as current employees. 

When victimisation has been proved, 
there should be an automatic penalty as 
well as any award of compensation. 

* 

Sexual harassment 
Although sexual harassment is a widespread 
problem, there is no specific protection in 
the current legislation and no clear definition 
of what sexual harassment is. Our proposals 
would use the excellent definition of sexual 
harassment created by the European 
Commission, which says "sexual harassment 
means unwanted conduct of a sexual nature 
or other conduct based on sex affecting the 
dignity of women and men a t  work. This 
can include unwelcome physical, verbal or 
non-verbal conduct". 

" 

The EOC recommends: 

sexual harassment in employment, 
education and training and the promotion 
of goods, facilities or services. It should 
use the European Commission's definition 
of sexual harassment. 

The new statute should clearly prohibit 

* The revised definition would therefore mean that indirect discrimination would exist where an apparently neutral provision, criterion, 
practice or policy disadvantages a disproportionate number of the members of one sex, unless that provision, criterion, practice or policy 
is amrotxiate and necessary and can be justified by objective factors unrelated to sex. PnpP 2 



Equality in the 21st Century A New Sex Equality Law for Britain 

3 Rights in Employment 

Maternity and paternity rights 
Pregnancy and maternity have a major 
impact on a woman's equality a t  work. 
Women's childbearing role must be 
acknowledged and arrangements made to 
help them, if they wish, combine motherhood 
with paid work, Until this happens, equality 
of opportunity will not be possible. 

Employment rights for pregnant women 
and new mothers have developed piecemeal 
over time. The complex rules and regulations 
have been criticised by employers, employees, 
the judiciary and the House of Commons 
Employment Com mittee. 

The role of fathers also needs to be 
recognised to encourage a more equal 
sharing of the day-to-day care of children. 

Since we published our consultative 
document on new legislation, the 
Government has issued the White Paper 
Fairness a t  Work which considers how to 
achieve a coherent package of rights for 
working parents. The Government's 
proposals have much in common with the 
EOC's and are warmly welcomed. 

The EOC recommends: 

The law should provide maternity leave 
for 18 weeks. 

The whole of the period of statutory 
maternity leave should be paid a t  the 
current rate of Statutory Maternity Pay. 

A contract of employment should continue 
throughout statutory maternity leave. 

The qualifying period for the longer period 
of maternity absence should be reduced 
to  one year. 

The procedure for taking maternity leave 
should be simplified. 

Ten days of statutory paternity leave 
should be introduced, paid at the current 
rate of Statutory Maternity Pay. 

Equal pay 
Despite more than 20 years of equal pay 
legislation women, on average, still earn 
less than men. Women working full-time 
earn 80 per cent of the hourly earnings of 
male full-timers, but only 72 per cent of 
their average weekly earnings. 

Men and women tend to be employed in 
different occupations, and 'men's jobs' are 
likely to be more highly paid. The concept of 
'equal pay for work of equal value' was 
incorporated into the Equal Pay Act in 1984; 
it was intended to help women to get equal 
pay by allowing them to claim equal pay with 
a man doing a job different from their own. 

However, 'equal value' claims take a long time 
to be concluded. A complex claim may take 
years; even the less complicated cases take 
an average of 20 months to decide. As well, 
the concept of equal value is hard to define. 

Even where an individual case is successful 
in proving entitlement to equal pay, there 
is no means of extending that entitlement 
to other employees doing similar work. 
There is no legal provision for group or 
representative action. 
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The way forward must include both individuals 
and pay systems so that individuals can get 
justice and systems are' developed which 
have equal treatment built in. 

The EOC recommends: 

Employ,ers (with the exception of private 
households) should be required to monitor 
their workforce in terms of the gender, 
job-title or grade, and rates of pay of their 
employees on a t  least an annual basis. 

information obtained via monitoring 'to 
employees, employees' representatives 
and the EOC if it is asked for. 

Employers should be required to  give 

The possible penalties for not following 
these rules should be the subject of a 
detailed consultation; the penalties should 
be similar to those in other legislation such 
as the National Minimum Wage Act 1998. 

The Secretary of State should be required 
to  ensure that all Departments of State, 
when collecting and publishing statistics, 
should break them down by sex. 

Contract compliance 
Public bodies are key players in achieving 
equality. They employ large numbers of 
people, handle considerable sums of public 
money and provide services to  millions of 
people. The EOC feels that requiring basic 
equality standards of individuals and firms 
seeking contracts or finance from local or 
central government is an effective method 
of bringing about changes in practice in 
the public sector and in private sector 

companies, to meet the requirements of the 
equal pay legislation. 

The EOC recommends: 

Any contractor seeking a contract or 
financial aid from central or local 
government or from any publicly funded 
organisation should be required to show 
that they monitor their workforce in terms 
of the gender, job-title or grade, and rates 
of pay of their employees on a t  least an 
annual basis, and that they give the 
information obtained via monitoring to 
their employees, employees' representatives 
and the EOC as requested. 

Collective agreements and 
collective remedies 
An employment tribunal's dpcision is given 
in terms of the individual case a t  hand. The 
EOC believes it would make sense for th'e 
tribunal to have the power in appropriate 
circumstances to make a general ruling that 
would have a wider effect. This would be 
especially useful (and save a lot of public 
money) in equal pay cases.Collective 
bargaining is another area where it could 
be effective for an employment tribunal to 
recommend that an employer change a 
collective agreement. 

The EOC recommends: 

Employment tribunals should have the 
power to make general findings and 
general recommendations. 

Employment tribunals should be allowed 
to recommend changes to a collective 
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agreement. The recommendations would 
be negotiated with the help of the Central 
Arbitration Committee (CAC), or a similar 
body. 

The CAC, or a similar body, should 
have the power to decide if a collective 
agreement or pay structure discriminates 
against womeh or men. Any interested 
party, including the EOC, should be 
allowed to ask for such a decision to 
be made. 

Tribunal procedures and 
independent experts 
The current legal framework for equal pay 
cases needs to be made more effective. 
Long, expensive cases cost the public money 
and hurt an individual's chances of getting 
proper access to justice. Our experience, and 
that of some of the groups we consulted, 
suggests that a series of changes to the 
present system would help make justice 
speedy and straightforward. 

The EOC recommends: 

Hearings should be time limited. 

Group or representative' actions should 
be allowed. 

Employment tribunals should have the 
power to identify and limit the issues in a 
case with the parties and an independent 
expert. This would be agreed a t  the 
beginning of the hearing. 

Tribunals should be required to rule on 
the question of 'equal value' before they 
hear an employer's defence. 

The 'no reasonable grounds' defence 
allows traditional stereotypes and attitudes 
to go unchallenged. The defence is an 
unfair bar to  an equality claim and should 
be abolished.* 

The detailed proposals on tribunal 
procedures and independent experts 
suggested by the tribunal in Lawson v 
South Tees District Health Authority 
should be adopted. These proposals 
include a preliminary hearing for equal 
value cases and the requirement for an 
independent expert to  draw up job 
descriptions of both the applicant's and 
comparator's jobs. 

* The "no reasonable grounds" defence permits a tribunal to determine whether a complaint of equal value arises without considering the 
complaint on i ts  merits 
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4 Statutory Monitoring 

The only effective way for an employer to 
ensure there is no gender bias in its policies 
and practices is to carefully look at  the roles 
and responsibilities of women and men in 
the workplace. Some organisations already 
carry out regular gender monitoring of their 
workforce; they find monitoring encourages 
good employment practice, helps workers 
understand why equality is important and 
builds equality into the organisation's 
business objectives. Monitoring also helps 
prevent discrimination claims because it 
gives early warning of any problem areas. 
When monitoring information is shared with 
employees, they can often contribute to the 
solution of the problems identified. 

Relatively few employers monitor their work- 
forces by gender. If the'law ensured that 
employers did proper monitoring, it would 
give a major boost to equality in the work- 
place by enabling all employers and 
employees to identifL potential problems 
and find solutions. 

The Government has introduced two measures 
- the Working Time Regulations 1998 and 
the National Minimum Wage Act 1998 - 
which will require employers to obtain, 
record and make available certain information 
about their employees. The Regulations 
require employers to record and make 
available a range of information about the 
hours and patterns of work of employees. 
The National Minimum Wage Act will 
require employers to record and make 
available information about employees' 
wage rates and hours worked. 

Not all employers will be affected by these 
measures but we think they will show how 
easy it is to record information about 
employees. A new system to monitor gender 
should be consistent with other employee 
information systems; the National Minimum 
Wage Act provides an excellent model. We 
believe Government should take the lead in 
consulting employers and empriyees about 
the best ways to monitor the gender balance 
in different parts of a workforce and about 
the penalties for refusing to do so. 

The EOC recommends: 

Employers (with the exception of private 
households) should be required by law to  
monitor their workforce in terms of the 
gender, job-title or grade, and rates of 
pay of their employees on a t  least an 
annual basis. 

Employers should be required to  mace 
available on request the information 
obtained via monitoring to  employees, 
employee representatives and the EOC. 

Possible penalties for not monitoring 
should be the subject of a detailed 
consultation. Penalties should be 
consistent with those in other legislation. 

d 

Page 6 



5 The Public Domain 

State activities 
The EOC believes public bodies - those 
which use public money to serve a public 
purpose - should be accountable, and seen 
to be so, for their practices; they should 
be required by law to work towards 
eliminating discrimination and promoting 
equal opportunities. Public bodies should 
provide leadership in our society by operating 
policies and practices based on the 
fundamental principle of equal treatment 
for women and men. 

Government should be required to build 
equality into all of its activities. There should 
be a consistent approach with clear standards 
for workforce monitoring, clear levels of 
accountability and responsibility, policy 
appraisal, impact assessment and monitoring 
measures, consultation and training. 

Public appointments 
The EOC believes the principle of selection 
by merit should be adopted for all public 
appointments, including the appointment of 
new judges. This will mean using objective 
selection criteria and unbiased procedures. 
The people who make the selections, including 
independent assessors, must be trained 
in objective procedures and have a clear 
understanding of equal opportunity issues. 

The EOC recommends: 

Public bodies should publish details of 
their equality programmes and progress 
in their annual reports. 

The new statute should extend to all public 
appointments (paid or unpaid) including 
judicial appointments. 

9 Office-holders should be protected from 
discrimination in appointment, terms and 
conditions, termination and any other 
detriment. 

Public bodies should be required to  work 
towards eliminating unlawful discrimination 
and to  promote equality of opportunity. 
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G Exceptions . e. and Other Matters 

The EOC agrees with the Government view 
in 1974 that 'all exceptions weaken the 
principle of non-discrimination. The aim 
must be, therefore, to limit exceptions to the 
necessary minimum.' European Community 
law takes a similar approach. In general, the 
EOC would like to see a reduction to the 
current exceptions. Our consultation 
suggested, however, that most people 
would still like certain exceptions to be kept; 
the issue of 'public decency' is one example. 

Private clubs 
The EOC continues to receive many 
complaints about the rules and practices 
of private members' clubs. These clubs are 
not controlled by the Sex Discrimination Act 
because they are not concerned with the 
public. However, we believe the omission of 
private clubs results in various discriminatory 
rules and arrangements which support 
stereotypical images of men and women and 
limit women's participation in club activities. 

The EOC recommends: 

The new statute should cover all private 
members' clubs which have admitted 
both sexes to a membership category and 
where some club facilities and services 
have been available to  both men and 
women during the previous two years. 

Positive discrimination 
In general the EOC does not support positive 
discrimination - giving preferential treatment 
to a previously disadvantaged group of one 
sex to compensate for past discrimination. 

However, we recognise that there have been 
developments in the European Union on 
what are called 'special measures' which 
may have an effect in Britain. The Treaty of 
Amsterdam, which has been approved by 
the Government, suggests that some special 
measures may be acceptable. This is an 
important issue to consider while the Scottish 
Parliament and National Assembly for Wales 
are being set up. Our consultation revealed 
conflicting views in this area, which we 
believe must now be given more attention. 

The EOC recommends: 

The Government should carefully examine 
positive discrimination in the lead-up to the 
UK's ratification of the Amsterdam Treaty. 

rl 

Insurance 
Actuarial factors are used to determine 
the cost of insurance coverage; factors 
based on sex are currently permitted by the 
SDA. However, we believe this undermines 
the fundamental right to equal treatment 
between men and women. Genuine equal 
treatment means considering an individual 
without regard to general assumptions 
related to sex. Sex-based actuarial factors 
result in women having to pay higher 
contributions to receive the same pension 
rate as an equivalent man; in some cases a 
woman may receive a lower pension for the 
same level of contributions. This creates a 
large barrier to women who want to plan 
for a comfortabte retirement. The Society of 
Pension Consultants sees 'no insurmountable 
technical problems' to introducing unisex 
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actuarial factors. In the USA the adoption of 
unisex factors in company pension schemes 
did not produce any major problems. 

The EOC feels strongly that unless the law is 
changed, women will have to rely more and 
more on State pensions. 

The EOC recommends: 

The insurance exception in the current law 
should be repealed. 

sport 
Pupils, parents and teachers have told the 
EOC that single-sex sporting competitions 
affects the development of the interest and 
skills of young people in many sporting 
activities. In schools the current exception 
provides legal support for the division of 
girls and boys into sports ’traditional‘ to 
their sex. However, there is strong evidence 
that many pupils a t  both primary and 
secondary level are eager and able to 
participate in a full range of sports, not just 
in single-sex teams but also in mixed 
competitive events. 

We believe it is wrong that girls who are fit 
and able to participate in a sport and capable 
of qualifying on their merits to play in 
teams, should be banned from taking part in 
the activities they choose. Girls should have 
the same right as boys to develop their skills. 
Sport is now the only area of the school 
curriculum where equality of opportunity is 
not always provided. 

The EOC recommends: 

The exception in s.44 of the SDA should 
no longer permit exclusions of young 
people of school age from competing in 
any sport, game or other Competitive 
activity. 

Armed Forces 
Regulations give an exception to I . . .  an 
act done for the purpose of ensuring the 
combat effectiveness of the naval, military 
or air forces of the Crown‘. The EOC is 
concerned that this exception could be used 
to exclude some people from certain posts, 
not because of their ability or merit, but 
because of assumptions about their sex. 

Important progress has been made by the 
Armed Forces in recent years regarding the 
equal treatment of women: the Army has 
recently increased the number of posts open 
to women from 47% to 70% of all posts. 
However, this means that one third of posts 
are sti l l  closed to women, presumably on the 
grounds of combat effectiveness. The EOC 
wishes to see opportunities throughout the 
Armed Forces opened up to women strictly 
on ability. 

The Ministry of Defence already has the ability 
to exclude some individuals from some posts 
on grounds of their sex using the “genuine 
occupational qualifications” section of the 
Sex Discrimination Act. We believe this 
should be the only grounds for exclusion. 

We believe the current exception to the SDA 
regarding service in the cadet training corps 
is contrary to EC law, in particular the Equal 
Treatment Directive. 
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The EOC recommends: 

The exception based on 'combat 
effectiveness' should be repealed. 

The exception in respect of cadet 
training corps should be repealed 
(s.SS(5) of the SDA). 

Married couples 
The SDA allows an exception in cases 
where jobs are to be held by a married 
couple; one example might be a couple who 
are hired to superintend a building. The 
EOC's consultation suggested this exception 
should be repealed or amended because 
it does not reflect other long-term 
arrangements between couples. We 
doubt that it is necessary'or useful to 
retain this exception. 

The EOC recommends: 

The exception for married couples in 
s.7(2)(h) of the SDA should be repealed. 

Volunteers 
Unless volunteers can show they are 
'employed' by a voluntary organisation - 
working under a contract or apprenticeship - 
they are excluded from the protection of the 
SDA. There are up to 23 million adults who 
do some sort of voluntary work every year in 
the UK; most of them do so under terms 
that bear little resemblance to a contract of 
employment. A recent employment tribunal 
found that a volunteer of S t  John Ambulance 
had no legal remedy against her employers 
when she complained of sexual harassment 

by a fellow volunteer. This decision has been 
upheld by the Employment Appeal Tribunal. 
The EOC believes protection from sex 
discrimination should be extended to 
volunteers. 

The EOC recommends: 

* Volunteers should be protected against 
discrimination by the organisation for 
which they do voluntary work. The 
organisation should have the same duties 
towards them as they do towards anyone 
working under a formal contract of 
employment. 

The new statute should define the 
circumstances in which it would be 
unlawful for the employer of volunteers 
t o  discriminate. .L 
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7 En fo we men t Pro cess 

Enforcing the law in the public interest is a 
key task of the EOC. We do this by helping 
individuals prepare and present complaints, 
and take legal proceedings. We also hold 
inquiries and investigations, issue non- 
discrimination notices and take preliminary 
action in emplovment matters and cases 
involving advertising or 'instructions or 
pressure to discriminate' . 

We believe access to justice is an 
important right; our power to provide legal 
representation or other assistance is vital. 
Cases supported by the EOC have been a 
valuable means of clarifying and enforcing 
the law. Our proposals on enforcing the law 
are designed to make the system more 
efficient. 

The EOC does its best to help people who 
ask for legal advice and assistance. But this 
'reactive' service can make only a limited 
contribution to our long-term objectives 
since we cannot control who asks for help 
and which issues they are concerned about. 
A major feature of our proposals is to give 
the EOC wider and stronger powers in both 
individual proceedings and formal 
investigations so that we can take a more 
strategic approach to law enforcement. 

Tribunals and courts 
Since 1975, when the Sex Discrimination 
Act came into effect, only about 40 complaints 
about discrimination in education and 
consumer services have reached the county 
or sheriff courts. There are a number of 

reasons for this. Parents are often reluctant 
to have their children become the focus of 
a court case. In consumer services, many 
people would prefer to take their business 
elsewhere than go to court. However, it is 
likely that many people have not taken court 
cases because the process is very formal and 
can be very expensive. Legal aid may, 
technically, be available but it is rarely given 
- perhaps because of the EOC's powers to 
grant assistance or the relatively low sums of 
compensation awarded by the courts. As 
well, the unsuccessful party in county court 
proceedings must usually pay the successful 
party's costs. All these factors contribute 
to the paucity of court cases in this area 
of the law. Thus, these courts have no real 
opportunity to gain relevant experience and 
expertise. 

In our experience, virtually all sex 
discrimination cases have common themes 
or elements. We believe these cases would 
be better decided by one tribunal which has 
adequate knowledge and experience of all 
anti-discrimination law. 

The EOC recommends: 

Complaints of discrimination in education 
and consumer affairs should be transferred 
to  the employment tribunals. 

Separate discrimination division 
We believe that anyone who decides a sex 
discrimination case should have expert 
knowledge in this area. We feel there is a 
clear need for tribunals to apply the law 
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consistently; this can be difficult without 
regular practice in discrimination issues 
and good understanding of the nature of 
discrimination. 

We reviewed some 2,000 sex discrimination 
and equal pay cases decided by tribunals in 
England from July 1991 to December 1996. 
These cases were heard by 251 Chairs: 53 
Chairs heard only one case during the entire 
period; and only 24 Chairs heard 20 cases or 
more. The EOC considers that the amount of 
experience a t  the lower end is not enoygh 
to give tribunal Chairs a proper basis on 
which to develop sufficient expertise in 
discrimination law. We would like to see 
greater specialisation. 

The EOC recommends: 

Claims of sex, race and disability 
discrimination and equal pay should be 
heard by tribunal Chairs drawn from lists 
of specialists in discrimination law. 

Tribunals to make general findings 
When an employment tribunal makes a 
decision it usually only affects the case at 
hand. But the EOC believes it would often 
make sense for the tribunal to make a 
general ruling having a wider effect. This 
would be especially useful (and save a lot of 
public money) in equal pay cases. Collective 
bargaining is another area where it could 
be effective for an empioyment tribunal to 
recommend that an employer change a 
collective agreement. 

The EOC recommends: 

The employment tribunal should be 
empowered to  make general findings of 
discrimination where appropriate. 

The employment tribunal should be 
empowered t o  make the EOC a party t o  
the proceedings where it appears likely 
that a general finding may be 
appropriate. 

EOC power to bring legal proceedings 
Under the current law, the EOC can bring 
proceedings on discriminatory advertising, 
because advertising is directed a t  a class 
or group of people. We can also bring 
proceedings on persistent discrimination. 

We believe the EOC should have wider 
powers to bring proceedings in our own 
name. Practices which discriminate usuaily 
affect groups of people, rather than 
individuals. For example, discrimination in a 
collective agreement will affect a group of 
employees in an organisation. In a case like 
this, the right of the EOC to bring 
proceedings would allow discrimination 
against an entire group or class of 
employees to be addressed. 

The EOC recommends: 

The EOC should be given a general power 
to  bring legal proceedings in i ts own 
name where we believe a discriminatory 
act has taken place or a discriminatory 
practice exists. 
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Formal investigations 
The EOC has the power to conduct formal 
investigations for any purpose connected 
with i t s  statutory duties to work to end sex 
discrimination and promote equal 
opportunities for women and men. However, 
we believe these powers are not as effective 
as they should be and should be strengthened 
to reduce the time taken by the process and 
to extend the scope of ’non-discrimination 
notices’. Currently, the EOC can only order 
that unlawful acts of sex discrimination stop; 
we cannot impose changes in practice, 
either for the benefit of an individual or for 
a group. 

does not mention assisting someone who 
may need to take a case under European 
Community law or the European Convention 
on Human Rights. 

The EOC recommends: 

The new law should clarify the EOCts 
jurisdiction in the context of EC law, the 
European Convention on Human Rights 
and the Human Rights Bill. 

The EOC recommends: 

Formal investigations should be controlled 
by strict time limits. 

The scope of non-discrimination notices 
should be extended to require ending 
specific practices which have been 
identified as the cause of sex discrimination. 

The EOC should be allowed to accept 
legally binding commitments from people 
and organisations who have agreed to 
make the necessary changes, instead of 
issuing a non-discrimination notice. 

Scope of section 75 of the SDA 
Section 75 of the Sex Discrimination Act 
provides that the EOC may grant assistance 
to an individual in relation to proceedings 
or prospective proceedings either under the 
Sex Discrimination Act 1975 or the Equal Pay 
Act 1970. However, the current legislation 
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Remedies 

Range of remedies 
As it now stands, the Sex Discrimination Act 
provides only three possible remedies to 
applicants in the employment tribunal. The 
tribunal can: 

make a statement of the rights of the person 
making a complaint and of the respondent 
regarding the action which prompted the 
complaint; 

order the respondent to pay compensation; 

recommend that the respondent take a 
particular action, within a specific time limit, 
which the tribunal feels will limit or eliminate 
the effect of the action that prompted the 
corn pla i nt. 

The EOC feels employment tribunals should 
be able to provide a much wider range of 
remedies to people who prove they have 
been discriminated against. These should 
include remedies currently available under 
employment protection laws where these 
laws are relevant to discrimination cases. 
This will help make sure that victims of 
discrimination are fully compensated and 
that people or organisations which 
discriminate are penalised. 

The EOC recommends: 

In sex discrimination cases the tribunal 
should be able to  order reinstatement, 
re-engagement, appointment, or 
promotion as appropriate. 

An employment tribunal should $e able 
to  order that a respondent take the 
action needed to  end the discrimination 
of the person bringing the complaint and 
anyone else who might be affected. 

..- ,. 

Time limits ' 

The current law allows 3 months from the 
time of an alleged act of discrimination for 
someone to file a complaint. We believe 
this is not enough time and that a longer 
deadline would help the chance of a 
negotiated settlement being reached. We 
note that the time limit under the Equal 
Pay Act is 6 months. 

An important tool for helping to resolve a 
complaint is the questionnaire which an 
employee can ask an employer to complete 
in an effort to find out more information. 
We believe more time should be allowed 
between when a complaint is filed with the 
employment tribunal and when a questionnaire 
must be issued to the respondent. In addition, 
the EOC believes employers should be 
required to respond to the questionnaire 
within 8 weeks of it being isiued and that 
the tribunal should be required to take some 
action if the questionnaire is ignored. 

The EOC recommends: 

The time limit for issuing an originating 
application in sex discrimination cases 
should be extended from 3 months to  6 
months. 

The time for issuing a questionnaire under 
section 74 of the SDA should be extended 
to 4 weeks after making a formal complaint. 

Respondents should be required to  reply to  
a section 74 questionnaire within 8 weeks 
of its date of issue. Where they do not, the 
tribunal should be required to  draw an 
inference that the respondents are refusing 
to reply, or any other inference the tribunal 
believes is appropriate. 
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