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INTRODUCTION 

The purpose of this report is to advise Committee of the proposals for compliance 
with the new land disposal regulations which came into force in June 201 0. 

BACKGROUND 

An initial report was presented to the Policy and Resources Committee at its meeting 
on 3rd June 2010. The report advised members on the introduction of the “Disposal 
of Land by Local Authority (Scotland) Regulations 201 0”. (The New Regulations). 

Members will be aware that, in terms of the Local Government (Scotland) Act 1973. 
Section 74 dictates the process by which Local Authorities address the issue of “the 
best consideration reasonably obtainable” in relation to property disposals. 
Generally, the current legislation requires the Council to achieve the “best 
consideration” which is usually interpreted as highest price that can be reasonably 
obtained. If the Council wishes to dispose at less than this. it could only do so with 
the consent of Scottish Ministers. 

The new regulations amend the terms of Section 74 and a copy of the Regulations is 
attached in Appendix 1. There are a range of areas which have changed, however 
the main change is that in the event a Local Authority wants to dispose of its interest 
for less than “best price reasonably obtainable”, it can now do so without the need to 
seek Ministerial Consent, provided that the disposal is completed in accordance with 
the terms of the regulations. The Regulations and the Guidance have been 
considered by Property Services in consultation with the Head of Legal Services. 
The details of the areas which are likely to impact on the Council’s operations are 
outlined in section 3 below. Thereafter, section 4 sets out the implications for the 
Council’s property operations. 

PROWSIONS OF THE REGULATIONS 

This section will detail the changes to the legislation and thereafter consider the 
impact on the day to day operations of the Council’s property dealings. 
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3.2 The main change is that the Council no longer has to seek Section 74 approval to 
the sale of land and buildings at less than best price reasonably obtainable. In the 
future, such disposals are permitted “in accordance with Regulations“ to be made by 
Scottish Ministers. The Regulations are supported by guidance issued by the 
Scottish Government. 

3.3 In addition. the prohibition on disposals for less than best consideration was no 
longer to extend to disposals where (a) the best consideration that can be 
reasonably obtained is less than the threshold amount (b) the difference between 
that consideration (i.e. best consideration that can be reasonably obtained) and the 
proposed consideration is less than the marginal amount. The ”threshold amount” 
and the “marginal amount” have been fixed by the Regulations, and are detailed 
below. 

3.4 The threshold amount is set at f10 ,OOO.  This in effect means that any sale at a price 
less than €10,000 is not, in terms of the regulations, subject to the requirements of 
the regulations. 

The “marginal amount” for the purposes of Section 74 has been defined at 25% of 
the best consideration that can reasonably be obtained. In effect. this means that if 
a sale is proposed at a price that is less than full market value but not more than 
25% deduction, then there is no obligation on the Council to consider this in 
accordance with the provisions set out in the new legislation. 

3.5 

3.6 Having covered the areas where Local Authorities are authorised not to seek best 
consideration, the regulations then go on to specify the circumstances in which an 
authority may dispose of land for less than the best consideration that can 
reasonably be obtained and the procedure which the Authority must follow in order to 
do so. The relevant sections are worded as follows:- 

3.6.1 Procedure 

The procedure for a disposal of land for a consideration less than the best 
that can reasonably be obtained is as follows: 

The Local Authority must:- 

(a) appraise and compare the costs and other disbenefits and the 
benefits of the proposal: and 

(b) determine that the circumstances set out in regulation 4 are met. 

3.6.2 Circumstances 

The circumstances in which a Local Authority may dispose of land for a 
consideration less than the best that can reasonably be obtained are that:- 

(a) the Local Authority is satisfied that the disposal for that consideration 
is reasonable; and 

(b) the disposal is likely to contribute to any of the purposes set out below 
in respect of the whole or any part of the area of the local authority or 
any persons resident or present in that area. 
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Those purposes are the promotion or improvement of:- 

(a) economic development or regeneration; 
(b) health: 
(c) social well-being; or 
(d) environmental well-being. 

In this regulation. references to “well-being” are to be construed as for the purposes 
of Section 20 of the Local Government in Scotland Act 2003. 

3.7 The definition of the “disposal” of land includes the granting of leases by the Council. 
It is possible that the Council may wish to consider granting a lease at a rent which is 
less than the best that can be reasonably obtained. The issue with leases is how to 
interpret the provisions of the Regulations and Guidance. To calculate whether that 
does or does not fall within the “marginal amount” or the “threshold amount”. 
consideration has to be given as to what value has to be applied. This area is not 
well defined in the documentation; therefore it is proposed that the Council adopts a 
position whereby. while the threshold and marginal amount are noted, in all cases 
where a concessionary arrangement is being proposed, the matter will require to be 
reported to Committee setting out the proposed arrangements and the level of 
concessions. The information relating to the circumstances should be assessed in 
accordance with the provisions of Appendix 2 attached. Any recommendations will 
clearly state the level of concession being proposed. 

In reality the committee will only be able to undertake such sales if a rationale is 
provided within the report and the minute of the meeting will require to detail the 
justification and considerations that resulted in the adoption of an alternative view. 

3.8 There is a requirement to ensure the valuations meet the Statutory Guidance which 
specifies “When determining the best consideration that may reasonably be obtained 
for land that may be disposed of for less than best consideration. local authorities 
appoint and instruct a valuer who is a Chartered Member of, or is authorised to 
practice by, the Royal Institution of Chartered Surveyors (RICS). The valuer should 
be suitably experienced in valuation of the type of property concerned and with a 
reasonable knowledge of the locality concerned.” Property Services provide this 
service for the Council. 

3 .9 The definition of the ”disposal” of land includes the granting of servitudes by the 
Council. The Council may on occasion wish to grant servitude for less than the best 
consideration that can be reasonably obtained, e.g. servitude across Council land for 
gas/electricity to serve a particular development. It is considered that such cases 
are in general unlikely to exceed the “threshold amount”. In any event, all such 
cases are reported to Committee. See section 4 below for general 
recommendations. 

3.10 The regulations make reference to State Aid rules. European legislation places 
certain restrictions on what is known as “State Aid” and in very limited 
circumstances. it may be that a disposal at less than best consideration could be 
regarded as being such. While the issue is complex and goes beyond the scope of 
this report. these rules may apply in to disposal at less than market value. If such a 
disposal is to proceed appropriate checks with the Scottish Government will require 
to be sought. 
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3.11 

4. 

4.1 

4.2 

4.3 

4.4 

4.5 

4.6 

The Scottish Government has issued Guidance documents for management and 
assessment of the proposals for disposal at less than the best consideration 
possible. The impact on the council's property operations is outlined in section 4 
below. 

PROPOSED FUTURE ARRANGEMENTS 

The Council's policy relating to land and property sales was reviewed during 2009, 
reflecting the recommendations of an internal audit report and the Scrutiny Panel 
review of this area. The policy document is a robust tool which is intended to provide 
clarity on the manner in which all land and property sales (excluding small areas of 
amenity land) are handled, the processes that are in place and how these are 
reported to Committee. The overriding provision is that the policy is regulated by the 
terms of statutory obligations in accordance with the terms of the Local Government 
(Scotland) Act 1973. which states local authorities "shall not dispose of land . . . for a 
consideration less than the best that can reasonably be obtained.. . I '  (best price 
reasonably obtainable) unless consent of the Scottish Ministers is obtained. The 
policy document noted the possibility that the policy may have to be reviewed 
following the introduction of the new Regulations, 

As noted above. the main change in the provisions is that Scottish Government/ 
Ministerial Consent is no longer required to dispose of any property interest for a 
consideration that is less than the best price that can reasonably be obtained. In 
practice, this means that where the Council is considering the sale of a property for 
less than full value. while this can be done, it has to be compliant with the terms of 
the regulations, see 3.7 above, and also the Government has issued guidance 
relating to the manner in which the proposal is considered. The list of matters 
recommended to be considered in these cases is attached in Appendix 2 for ease of 
reference. 

The list largely outlines a range of issues that are already addressed when 
considering direct sales of land and property. It is therefore proposed that an 
additional section relating to these provisions is added to the existing policy to cover 
this area. It is intended to bring this forward in a future report. 

There is the further provision that the threshold level has been introduced where 
there is no requirement to adopt the guidance and that there is marginal amount 
25% of the value. The threshold of f 10,000 effectively sets a level below which the 
Council can sell in any case without any measures to regulate this. 

The marginal level is more complicated. It sets a measure of 25% of the best price 
reasonably obtainable where the Council does not have to operate the tests/ 
provisions of the Regulations and the Guidance. In simple terms! the way the new 
legislation is worded the Council would be able to sell an asset worth, say f4 million, 
for f3 million without having to comply with the terms of the New Regulations or 
Guidance. Albeit the requirement to meet Best Value and the general fiduciary 
obligations to council tax payers will still apply. 

Given the provisions outlined in 4.4 and 4.5, and the manner in which the Council's 
policies and practices relating to land and property sales have been detailed and 
refined in the past, and also the level of public scrutiny, it is proposed that 
notwithstanding the threshold and marginal amounts, all property disposals are still 
considered and assessed in accordance with the terms of the Land and Property 



Disposals Policy, with a continued presumption that the Council seeks to obtain the 
best price reasonably obtainable for all sales. In cases where any discount in the 
sale price is being considered, and where the price does not represent the best 
consideration reasonably obtainable, this would be explained fully in any Committee 
report. The report would further detail whether this falls within the provisions of the 
New Regulations. 

4.7 The reasoning behind this proposal is to ensure continued clarity and transparency 
in all of the Council's property dealings and ensure the Council seeks to obtain the 
best return on its capital assets. 

5. CORPORATE CONSIDERATIONS 

5.1 The proposal will ensure the Council complies with the terms of the legislation 
detailed within the report and that all land and property disposals are dealt with in a 
clear and transparent manner. 

6. RECOMMENDATIONS 

6.1 It is recommended that Committee: 

a) notes the revisions to the legal arrangements relating to disposal of land by Local 
Authorities; 

b) approves the proposals for future arrangements set out in section 4 of the report; 
and 

c) notes that a further report will be provided to the next Committee updating the 
current policy document relating to land and property disposals. 
- 

/+---"----~ 

/<-< - ?A-N NISBET 
Head of Property Services 

Members seeking further information on the contents of this report are asked to contact lan 
&G Nisbet, Head of Property Services, on 01236 616305. 
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APPENDIX 1 

2010 No. 160 

LOCAL GOVERNMENT 

The Disposal of Land by Local Authorities (Scotland) Regulations 
2010 

The Scottish Ministers make the following Regulations in exercise of the po\\ers conferred b> 
section 74(213). ( 2 C )  and (2D) of the Local Go*emment (Scotland) Act 1973(a) and all other poMers 
enabling them to do so. 

In accordance with section 74(2H) of that Act. the1 have consulted with such associations of local 
authorities and such other persons as they have thought fit, 

Citation, commencement and interpretation 

Regulations 20 10 and shall come into force on 1 st June 201 0. 
l.-(l) These Regulations may be cited as the Disposal of Land by Local Authorities (Scotland) 

Threshold amount and marginal amount 

Act I973 is f IO.000. 

consideration that can reasonably be obtained. 

2 . 4 1 )  The threshold amount for the purposes of section 74(2A)(a) of the Local Government (Scotland) 

( 2 )  The marginal amount for the purposes of section 74(2A)(b) of that Act is 25% of the best 

Procedure 

3.-+1) The procedure for a disposal of land for a consideration less than the bcst that can reasonably be 

(2) The local authority must -- 

obtained is as follows. 

(a) appraise and compare the costs and other disbenefits and the benefits of the proposal: and 
(b) determine that thc. circumstances sct out in regulation 3 are inet. 

Circumstances 
-4 The circumstances in which a local authorit) ma\ dispose of land for a considcration less than thc best 
that can reasonabl? be obtained are that-' 

(C) the local authority is satisfied that thc disposal for that consideration is reasonable. and 

(') 1973 c.65; subsections Z(A) to (2H) were inserted by the Local Government in Scotland A d  2003 asp 1. section I l ( l ) (b )  
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(d) the disposal is  iikel!. to contribute to an!. afthe purposes set out in paragraph (1). in  respect ol'the 
wholc or an) part of the area ofthe local authorie or any persons resident or present i n  its arca. 

(3) Those purposes are the promotion or improvement of-- 
(a) economic de\elopment or regeneration: 
(b) health: 
(c) social well-being: or 

( d) en vi ronmen ta 1 \vel I-being . 
(3) I n  this regulation. references to "well-being" are to be construed as for the purposes of' section 20 of 

the Local Govcrnment in Scotland Act 2003(a). 

St Andrew's House. 
Edinburgh 
20n' April 20 10 

. J O m  SIi%YA'EY 

A member ofthe Scottish Executive 

(a) 2003 asp 1 
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APPENDIX 1 

EXPLANATORY NOTE 

( T h  mtc  IJ iiut purt of the R e g i i l u ~ ~ m )  

These Regulatioiis mahe provision in relation to the disposal b> local authorities of land, fbr a 
consideration less than the best that can reasonabl> be obtained 

Undcr section 74 of the Local Govcrninent (Scotland) ,4ct 1973 ('*the 1973 Act") in its original form. a 
local authority required the consent ofthu Scottish Ministers (formerly of the S e c r e t e  of State) to dispose 
of land for a consideration less than the best that can reasonably be obtained. 

The interpretation of"1and" in the 1973 Act is that it includes land cokered ui th  nater and any interest. 
right or servitude in or o te r  land. 

Section 74(2A). permits disposals at less than best consideration wherc either the best consideration that 
can reasonably be obtained is less than the threshold amount. or the difference betueen that coilsideration 
and the proposed consideration is less than the marginal amount. Regulation 2 scts the threshold amount at 
f 10,000 and marginal amouiits at 25% o f  the best consideration. 

Regulation 3 prorides that a disposal for a considera~ion lcss than the best that can reasonably be 
obtained may take place uhere the local authoriQ has carried out an appraisal of thc proposed disposal. 
and the circumstances in regulation 4 are met. 

Regulation 4 provides that the disposal may take place if the local authorip is satisfied that the disposal 
is reasonable and that the disposal contributes to one or more of a list of purposes in paragraph (2). 

58 



Appendix 2 - Guidance issued by the Scottish Government 

EXAMPLE OF THE CRITERIA FOR CONSIDERATION WHEN MAKING AN 
ASSESSMENT OF A PROPOSAL TO DISPOSE OF LAND FOR LESS THAN BEST 
CONSIDERATION THAT CAN REASONABLY BE OBTAINED. 

Under Best Value obligations, local authorities are expected to demonstrate sound 
governance at a strategic, financial and operational level. The following criteria may be of 
help to a local authority in drawing up their assessment of a proposed disposal at less than 
the best consideration that can reasonably be obtained. This is a guide only and the local 
authority will want to determine what is appropriate and proportionate in each case. 

1. A plan and/or written description of the site and buildings. its physical characteristics. 
location and surroundings. 

2. Details of the current use of the land. 

3. The best consideration that can reasonably be obtained for the interest as assessed by a 
qualified valuer (i.e. a chartered Member of, or is authorised to practice by, the Royal 
Institution of Chartered Surveyors) and the date that this assessment was obtained. 

4. Details (where applicable) of the key terms and any restrictions imposed by the authority 
regarding the disposal, including any clawback provisions 

5. Details about the purchaser: name of the person or organisation, aims and objectives. 
Board or governance structure, how it is funded and whether charitable status is held 
etc. 

6. An outline of what the purchaser intends to do with the land and whether there has been 
involvement of local people/service users. 

7. A copy of the most recent accounts (if available) or written evidence that the purchaser is 
financially able to maintain, renovate, etc. the land to be disposed of or leased. 

8. Details of the options appraisal and cosvbenefit analysis carried out by the local authority 
including any alternative use for the land, (e.g. a copy of the options appraisal report and 
CommitteelCouncil decision/Minute). 

9. Details of the inclusion of the proposed land disposal within the authority’s asset 
management plan. 

10. Details of how the disposal at less than best consideration that can reasonably be 
obtained, will contribute to one or more of the purposes set out in regulation 4(2) of the 
Regulations. 

11. An indication of the local demand for these services and details of any known opposition 
or support for the proposal and the measures (if applicable) taken by the authority to 
deal with the opposition. 

12. Confirmation the disposal complies with the European Commission‘s State aid rules. 

13. When using arms length organisations to deliver services, information on the reviews 
and option appraisals taking account of the COSWAccounts Commission Code of 
Guidance on funding external bodies and following the public pound 


