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1. Introduction 

Ref: WBWCH 

1.1. The purpose of this report is to provide information to the Panel regarding the 
Council’s powers and responsibilities in respect of the maintenance of private 
property. The report will consider the Council’s powers in relation to both privately 
owned buildings and areas of land that have fallen into disrepair and to situations 
where the visual amenity of an area has been impaired. 

2. Background 

2.1. 

2.2 

Local authority powers dealing with properties in disrepair are contained within 
various pieces of legislation, common law powers and, in limited circumstances, the 
law of contract. In the case of private sector housing, the majority of the Council’s 
powers are found within the Housing (Scotland) Act 1987. These provisions will be 
repealed when the Housing (Scotland) Act 2006 is implemented. The Scottish 
Executive will issue commencement order over the next two years bringing the 
individual parts of the Act into force. The 2006 Act will extend existing powers to 
enable local authorities to deal with properties which are likely to fall into serious 
disrepair and to change the way in which councils can provide support to individuals 
who need repairs carried out. A previous report on the potential impact of the 2006 
Act was presented to the Housing & Technical Services Committee, the date of the 
report being 24 July 2006. A copy of that report is attached (Appendix 1) to provide 
more detailed information on the provisions of the 2006 Act as a whole. 

There are a number of statutory provisions enabling local authorities to carry out the 
costs of repair works in the event that the owner of the property has failed to do so. In 
these circumstances, the legislation generally allows local authorities to recover the 
expenses of these works. This issue has previously been considered by the Council 
and a report dated 5 October 2004 was approved by Planning and Environment 
(Protective Services) Sub Committee. A copy of that report is attached (Appendix 2). 
As a result, unless properties are included in an agreed scheme, Environmental 
Health Services will only carry out such works where they are of an emergency 
nature and are required to prevent damage to other buildings or to protect public 
safety. 

3. Legislation 

3.1. Housing (Scotland) Act 1987 

3.1.1. The Housing (Scotland) Act 1987 gives local authorities a number of powers 
to deal with sub-standard houses. The nature of the action that can be taken 
depends on whether or not the property falls below the tolerable standard. 
The tolerable standard is a set of statutory standards a dwelling house must 
meet in order to be considered habitable. A house will meet the tolerable 
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3.1.2. 

3.1.3. 

standard if it is structurally stable, has an adequate supply of piped water 
within the house, a sink which provides hot and cold water, a W.C., adequate 
drainage, cooking facilities adequate lighting, ventilation and heating, access 
to all external doors, and is substantially free from rising or penetrating damp. 

If a house is below the tolerable standard, the Council has a number of 
options available. If the house is part of a larger building, a closing order may 
be served to ensure that the property can no longer be used for human 
habitation. Where the whole of a building is below the tolerable standard, the 
Council can serve a demolition order requiring that the property be 
demolished. Both orders can be suspended where the owner gives a written 
undertaking that the house will be brought up to the tolerable standard or that 
no property subject to a demolition order will be used for human habitation 
until it is brought up to the tolerable standard. 

The Council may also serve an improvement order compelling the owner of 
property to bring the house up to the tolerable standard and to put it within a 
good state of repair within a period of 180 days. The definition of tolerable 
standard has been extended for the purposes of an improvement order to 
include houses that do not have a fixed bath or shower. There are powers to 
extend the time-limit in cases where the Council considers that satisfactory 
progress is being made in relation to the repairs or where the owner has given 
a written undertaking that the works will be completed by a specified date. In 
the event that the order is not complied with, the Council may acquire the 
property by agreement or, subject to obtaining the consent of the Scottish 
Ministers, by compulsory purchase powers in order to carry out the works 
themselves. 

3.1.4. If a house is below the tolerable standard the Council can declare the area a 
Housing Action Area (HAA). Local authorities may declare HAAs for 
improvement and/or demolition of properties. This power can only be used 
where the majority of the houses in the area are lacking one or more of the 
standard amenities or if the house fails to meet the tolerable standard and in 
situations where the Council is satisfied that an HAA is the most effective way 
of dealing with the area. The Council must exclude from any HAA buildings 
that meet the tolerable standard, are not lacking one or more of the standard 
amenities or are in a good state of repair having regard to the age, character 
and locality of the house. Declaration of an HAA enables the Council utilise its 
compulsory purchase powers. If an owner does not agree to undertake the 
necessary works, the Council may acquire the house by agreement or by 
compulsory purchase in order to carry out the works. 

3.1.5. If a house is in a state of serious disrepair but does not fall below the tolerable 
standard, a repairs notice may be served under s.108 of the 1987 Act. Under 
a s.108 notice, the person having control of the house must carry out the 
repair works specified in the notice within a reasonable period of time. If the 
notice is not complied with, the Council may execute the works themselves 
and recover the expenses, with interest, from the person having control of the 
house and/or the owner. The expenses may be repaid as a lump sum or in 
instalments with interest, and the Council may make a charging order on the 
property for those expenses. 

3.2. Housing (Scotland) Act 2006 

3.2.1. The Housing (Scotland) Act 2006 replaces the various repair and 
improvement orders contained within the 1987 Act by imposing a single 
statutory notice to repair. Under the 1987 Act, the extent of council powers is 
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3.2.2. 

limited to situations where lack of repairs or maintenance has already led to 
deterioration of the property. The new provisions extend to situations where 
present disrepair is likely to lead to serious disrepair or damage to adjoining 
buildings, In these circumstances, the Council has the power to serve a 
maintenance order on the owners. The order requires the owner to prepare a 
maintenance plan for the house for a period of not more than 5 years, and to 
submit it to the local authority for approval by a date specified in the order. 
The Act also extends the definition of tolerable standard to include the 
thermal insulation and electrical safety of a property. 

The 2006 Act replaces the HAA provisions in the 1987 Act with the power to 
designate a locality as a Housing Renewal Area (HRA). This power can be 
invoked where a significant number of houses in the area are sub-standard 
(for example, if they fall below the tolerable standard or are in serious 
disrepair) and also in situations where the appearance or state of repair of any 
houses in the area is adversely affecting the amenity of the area. An HRA 
designation order must contain an action plan detailing the Council’s strategy 
for securing the improvement of the condition and quality of the housing within 
the HRA. The plan must specify the work required, along with any steps that 
the Council requires to be taken in carrying out the work and be approved by 
the Scottish Ministers. The work can include demolition of the property. 

3.2.3. The Act allows local authorities to recover expenses from the owner for work 
carried out in relation to work notices or demolition notices, enforcement of 
maintenance plans or payments to maintenance accounts where a liable 
owner has not contributed their share. However, councils cannot recover 
expenses of demolition where it has acquired the property. The amount 
recovered can include administrative expenses and interest charged at a 
reasonable rate, from the date of the demand until the whole amount is paid. 
Councils may allow repayment by instalments. 

3.2.4 The 2006 Act changes the way in which councils can provide support to 
individuals who need repairs carried out. Under the provisions of the 1987 
Act, grant funding is mandatory where statutory notices have been issued. 
Local authorities are empowered under the 2006 Act to provide a variety of 
financial and other services under a wider Scheme of Assistance. Assistance 
may take the form of grants, loans, subsidised loans, practical assistance, 
information or advice. The new scheme will allow councils to determine what 
level of support is appropriate in individual circumstances, subject to 
directions issued by the Scottish Ministers and places a duty on local 
authorities to publish their criteria for making those decisions. Charging orders 
may be used to assist in the recovery of loans provided to assist owners with 
the maintenance of their properties. 

3.3. Building (Scotland) Act 2003 

3.3.1. The Building (Scotland) Act 2003 enables the Council to serve a defective 
building notice on the owner of the building requiring that it be brought up to a 
reasonable state of repair having regard to the building’s age, type and 
location. The notice must specify the time scale by which the work specified in 
the notice must be carried out. Service of a notice under this section entitles 
the owner to grant assistance to carry out the works specified in this notice if 
the nature of the works was such that a s.108 notice under the Housing 
(Scotland) Act 1987 could also have been served. 
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3.4. Civic Government (Scotland) Act 1982 

3.4.1. Section 87(3) of the Civic Government (Scotland) Act 1982 allows the Council 
to carry out emergency repairs to a building in a serious state of disrepair. The 
provisions may be used where it appears to be necessary in the interests of 
health or safety or to prevent damage to any property. Under this provision, 
the Council are able to rectify the defects in order to bring the building into a 
reasonable state of repair and to recover the costs associated with this action. 

3.5. Town and Country Planning (Scotland) Act 1997 

3.5.1. Where the amenity of any part of the district is being adversely affected by the 
condition of land, the Council may serve a notice under s.179 of the Town and 
Country Planning (Scotland) Act 1997, requiring that the land be properly 
maintained. The notice can be served on an owner, lessee or occupier of the 
land. A person having an interest in the affected land has a right to appeal to 
the Scottish Ministers. The Council has a duty to keep a register of all notices 
issued under s. 179 of the Act and these must be must be made available for 
public inspection. In the event that the notice is not complied with, the Act 
empowers local authorities to enter the land, take the steps specified in the 
enforcement notice and recover any reasonably incurred expenses in doing 
so. 

3.6. Local Government in Scotland Act 2003 

3.6.1. 

3.6.2. 

The Local Government in Scotland Act 2003 gives local authorities a general 
power to advance the well-being of their area and/or persons in it. This new 
power is considerably broader than the Council’s subsidiary power under s.69 
of Local Government (Scotland) Act 1973. The power should be regarded as 
a ‘power of first resort’ when any doubt arises as to what existing powers 
would enable the council to take a particular course of action or deliver a 
particular service. Therefore, rather than searching for a particular legislative 
power elsewhere, the Scottish Executive encourages councils to look to the 
new power in the first instance in taking forward measures likely to promote 
and improve well-being. 

Key factors which would contribute to promotion or improvement of well-being 
may include environmental factors such as the availability of clean streets, 
quality of the built environment, the removal of objects considered hazardous 
to health and of disfiguring or offensive graffiti from buildings. It is envisaged 
that local authorities and their partnership agencies will be in the best position 
to assess what is required to advance well-being in their area and any action 
taken should be informed by, and be responsive to, the views of the wider 
com m u n ity . 

3.6.3. The power to advance well-being does not enable the council to do anything 
which it is, by virtue of a limiting provision, unable to do. A ‘limiting provision’ 
is one which explicitly prohibits or prevents the Council from doing anything or 
expressly limits its powers in that respect, and is expressed in any enactment. 

3.7. Environmental Protection Act I990 

3.7.1. The Environmental Protection Act 1990 contains powers concerning the law of 
statutory nuisance. If an area land is prejudicial to health, the Council has a 
duty under the Act to serve an abatement notice requiring the person 
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responsible for the nuisance to carry out works to abate the nuisance within a 
specified time. Prejudicial to health is defined as injurious or likely to cause 
injury to health. In the event that the notice is not complied with, the Council 
has powers to abate the nuisance itself and recover the costs of doing so from 
the person responsible. 

4. Non -Statutory Provisions 

4.1 .I Following reform of the feudal system of land tenure, the Council is unable to 
enforce burdens on property as a feudal superior. The Council may be in a 
position to enforce the title conditions contained in the property’s missives 
where the Council previously owned the property or land and the current 
owner is the original purchaser. This situation may arise where the property is 
an ex-Council house or the Council has sold land to the current owners, for 
example, for the purposes of extending garden ground. Under the Tenements 
(Scotland) Act 2004 councils acting with other owners of a flatted property 
may be able to compel owners to pay for certain works to be carried out. 
However, this will apply only in very limited circumstances where consent of 
the majority of owners in the building has been obtained. 

4.1.2 Further common law of powers to abate a nuisance may be invoked. The law 
does not define what constitutes a nuisance but to be actionable the nuisance 
would have to amount to something that amounts to an unreasonable and 
substantial interference on the use and enjoyment of a person’s property. 
Additionally, the Council would require to have sufficient interest to raise the 
action. An action would be centred on the question of reasonableness and for 
the action to succeed, the court would have to be satisfied (a) that the land 
was being used unreasonably and (b) that the Council was entitled to some 
form of relief. 
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NORTH LANARKSHIRE COUNCIL 

REPORT :‘JD.4 [PE&: No. &---A. Is - 

OF HOUSING & 
PROP E RTY SE RVlC ES 

AND TECHNICAL 
SERVICES COMMITTEE 

I 

Subject : IMPLICATIONS OF THE 
HOUSING (SCOTLAND) ACT 2006 

Date 24 July 2006 Ref : TMcKlTHlEG 

I. Introduction 

1 .I The purpose of this report is to advise Committee of the impact which the 
Housing (Scotland) Act will have on Council services over the next few years. 

2. Background 

2 , l  The Housing (Scotland) Act 2006 was passed by the Scottish Parliament and 
received Royal Assent on 5‘h January 2006. The Scottish Executive will issue 
commencement orders bringing into force the individual parts of the Act over 
the next two years. 

2.2 In my report to Committee dated 10 May 2005, I advised in detail of the 
content of the Bill. The Bill was enacted without significant amendment .The 
Executive has not published detailed guidance although this is expected in the 
near future. 

3. Considerations 

3 , l  The Briefing Paper attached as Appendix 1 to this report provides further 
information on the key issues for the council emanating from the Act. These 
will impact on resource requirements, staff training needs and information 
technology, and will be developed in detail over the coming 12 months. 

3.2 The underpinning principle of the Act is that first and foremost owners are 
responsible for the maintenance and upkeep of their own homes. One of the 
key changes resulting from the Act is the broadening of the range of financial 
and practical assistance which councils will be empowered to provide to private 
house owners. This means a radical move away from a reliance on grants, 
(which are, for practical purposes, non-repayable), to a variety of financial and 
other services within a wide “Scheme of Assistance”. 

The advantages of this are that house owners are encouraged (and assisted 
where necessary) to take responsibility for investment in their homes and that 
more people can be assisted from a finite pool of resources. Crucially some of 
the financial assistance given can be re-cycled for future re-investment in the 
area’s housing, as loans are repaid. 



3.3. 

4. 

4.1 

5. 

5.1 

6. 

6.1 

For example, where a very large sum is required, rather than provide full grant 
aid, a shared equity will help the owner to raise the necessary finance at no 
cost to themselves but with a return to the lender on sale of the house. 

The Scheme of Assistance will have substantial implications for the way in 
which the council provides services to private homeowners, and the nature and 
scale of resources required to deliver these services. In order to prepare for 
the scheme of assistance it is proposed to develop a small pilot project that 
would focus on homeowners who are assessed as requiring work done but, 
due to budget restrictions, we are unable to offer grant assistance. As a first 
step it is proposed to write to all waiting list applicants advising that we cannot 
provide grant funding but asking if they would be interested in other forms of 
assistance e.g. equity share, loans etc. Where no further assistance is 
indicated, files will be closed. 

Corporate Considerations 

There will be legal, financial, administrative and personnel implications 
associated with the implementation of the Act. These will be developed in 
detail and reported to future Committee meetings. 

Rec o m me n d a t i o ns 

It is recommended that Committee 

a) note the potential impact of the Housing (Scotland) Act 2006 which will be 
the subject of further reports to committee as more guidance becomes 
available. 

b) authorise officers to prepare a Scheme of Assistance and other policy 
measures for consideration 

c) authorise officers to notify all non-priority grant waiting list applicants that 
grants will no longer be available in this category and develop a pilot 
scheme of assistance as outlined in section 3.3 of this report. 

Further Information 

Further information is available in the Housing & Property Services Department 

Director of Housing and Property Service 

Enc. 



Appendix 1 

HOUSING SCOTLAND ACT 2006 
BRIEFING NOTE 

1. Introduction 

The Housing Scotland Act 2006 was passed by the Scottish Parliament and received 
Royal Assent on 5th January 2006. The aims of the Act are to promote a culture change in 
the private housing sector so that owners take more responsibility for the upkeep of their 
properties. Private sector tenants will also have better information and new rights. The Act 
focuses on measures designed to encourage and, where necessary, require owners and 
landlords to keep their homes and properties in good condition. 

The proposals within the Act mean councils will have new and more effective powers take 
action against owners who persistently refuse to undertake basic maintenance or who 
allow their property to fall into disrepair. Currently councils can intervene when disrepair in 
a building is becoming serious. The Act re-emphasises and builds on the existing powers 
available to councils to intervene at an early stage to halt a building’s decline and also 
enables the provision of more effective help for those who are willing but face difficulties in 
carrying out preventative maintenance work. 

The Act will improve the standard that private rented property must be repaired to and will 
give tenants a right to complain to a new Private Rented Housing Panel, which can order 
work to be done and penalise landlords if the work is not done. 

The implementation of the Housing Act will provide several challenges and opportunities 
for the council over the coming years. The Act presents the council with some new duties 
where action is required and some new powers where discretionary action may be taken. 
The immediate issue to address is clearly to identify the nature and extent of the 
interventions that the council would seek to make in the private housing sector. 

Around 64 per cent of homes in North Lanarkshire are privately owned. Of this 
approximately .2.5 per cent of houses are in the private rented sector. A recent study by 
consultants Newhaven and Craigforth indicates that there are significant issues to be 
addressed in relation to the condition and future maintenance of private sector housing in 
North Lanarkshire. However the report also shows that owners are keen to work with local 
authorities to tackle issues of maintenance, disrepair and improvement in their homes. 

The forthcoming powers and duties within the Housing Scotland Act 2006 will present the 
council with opportunities to assist owners and communities to tackle these issues in a co- 
ordinated and comprehensive way. The Scottish Executive will issue commencement 
orders bringing into force the individual parts of the Act over the next 2 years. 

The paper describes the contents of the Act; the key issues for the Council to consider 
and sets out a preliminary workplan to begin the development of the councils’ response to 
the Act. 



2. The Act 

The Act is in 9 parts. 
These are: 

0 Part 1 - Housing standards 
0 Part 2 - Scheme of assistance for housing purposes 
0 Part 3 - Provision of information on sale of house 
0 Part 4 - HMO licensing 
0 Part 5 - Mobile homes 
0 Part 6 - Registration Suitability to act as a landlord 
0 Part 7 - Rights of entry 
0 Part 8 - Miscellaneous 
0 Part 9 - General and supplementary 

Below is a brief summary of the main aspects of the act, 

Part I - Housing standards 

Chapter 1- Housing Renewal 
0 enhances powers to address housing problems in run-down areas to allow councils to 

adopt a comprehensive, area-based approach to dealing with housing condition 
problems through the introduction of Housing Renewal Areas. 

0 replaces housing action areas which address concentrations of housing that fall below 
the Tolerable Standard, but do not reflect current circumstances now that only about 
1 YO of the housing stock fails to meet the Tolerable Standard. 

Chapter 2 - Strategic housing functions 
housing strategies will have to set out how we will improve the standard of private 
housing. This should set out a strategy for dealing with dealing with houses that fail the 
tolerable standard and the policy for designating Housing Renewal Areas. 

Chapter 3 -Tolerable Standard 
0 extends the tolerable standard to include electrical safety and basic thermal insulation 

Chapter 4 -Repairing Standard 
0 gives new rights to private sector tenants to have basic standards of accommodation 

which landlords must adhere to, a new private rented housing panel which will provide 
a new route of appeal if the landlord fails to carry out repairs 

Chapter 5- Repair, Improvement and Demolition of Houses 
0 Introduces a single statutory housing notice that gives a local authority power to require 

an owner to carry out repairs or to bring substandard property up to a reasonable state 
of repair. Local Authorities will be able to recover amounts due to it for activities carried 
out in relation to living accommodation by placing a repayment charge or charging 
order on the living accommodation concerned (or its site in the case of a demolished 
house). 
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Chapter 6 -Maintenance 
0 give councils new powers to deal with poorly maintained buildings that are likely to 

lead to serious disrepair. Existing local authority powers are focused, where lack of 
maintenance, has led to serious disrepair, Local Authorities to have the power to serve 
a maintenance order requiring the owner(s) to prepare a maintenance plan to bring the 
property up to standard (particularly useful for tenements). A local Authority will have 
powers to implement the plan where owners fail to do so and recover costs. 

Chapter 7- Adaptations for Disabled 
private sector tenants to have the right to carry out work to make the home suitable for 
the accommodation, welfare or employment of any disabled person who occupies it, as 
his or her only or main home (subject to the permission from the landlord). 
prevents private landlords unreasonably refusing consent for adaptations to suit the 
needs of a disabled occupant 

0 

Part 2 - Scheme of assistance for housing purposes 
changes the way councils can provide support to individuals who need repairs done. 
Currently, councils are required to provide grant assistance when a statutory notice is 
served on a house. This is not consistent with the principle of individuals having 
responsibility to maintain their own houses. 
the Act replaces mandatory grant with mandatory assistance, allowing targeted support 
for repairs and improvements where it is most needed. 
councils will be able to decide what sort of support is appropriate in individual 
circumstances, such as advice, practical assistance and loans, as well as grants. 
Councils must publish their criteria for making those decisions 
powers in the Act will allow Ministers to make directions about the way councils provide 
assistance. 
allows for the utilisation of Charging orders to assist in the recovery of loans provided 
to assist owners with maintenance of their properties 

Part 3 - Provision of information on sale of house 
powers to require the provision of a single survey by a seller to prospective buyers 
when a home is marketed to help ensure that someone buying a house has 
detailed information about its condition, providing a market incentive for house 
owners to maintain their property. This will clearly impact on the right to buy 
process. 

0 the Act gives ministers powers to specify the kind of information contained in a 
Purchasers Information Pack, which will include a detailed survey so that 
purchasers can access better quality information on properties before making an 
offer 

Part 4 - Licensing of houses in multiple occupation 
provisions transfer legislation on the licensing of houses in multiple occupation 
(HMO) into a housing context and increase the maximum fine for letting an 
unlicensed HMO from f5,000 to f20,000 

Part 5 - Mobile homes 
0 improves the rights of owners of mobile homes on rented stances 



Part 6 - Registration Suitability to Act as a landlord 
0 strengthens the registration of private landlords legislation within the Antisocial 

Behaviour Act Scotland 2004 and will introduce a letting code setting out standards 
for landlords and agents in relation to both condition and management of a 
property. Failure to comply with the code will be a breach of registration standards. 

Part 7 - Rights of entry 
0 deals with rights of local authorities, Private Rented Housing Committees, house 

owners, landlords and the police to enter houses for specified purposes, such as 
carrying out work and dealing with nuisance. 

Part 8 - General and supplementary 
o amends the requirement in the Housing (Scotland) Act 2001 for local authorities to 

prepare a local housing strategy, It expands the purpose to include 'improve the 
standard of housing in the authority's area'. The LHS must set out proposals for 
identifying and dealing with houses which fail the Tolerable Standard, the local 
authority's policy for designating Housing Renewal Areas and proposals for improving 
the condition of houses through the use of the scheme of assistance powers in Part 2 
of this Act. 

e Ministers are required to publish a strategy for improving energy efficiency in living 
accommodation. 

0 The Housing (Scotland) Act 1988 is amended to allow a landlord to seek possession, 
on grounds of antisocial behaviour, of a house let under a contractual assured tenancy 
despite the absence of a reference to such a proceeding in the terms of tenancy. 

3. Key Issues 

The new act will provide opportunities for the Council to tackle disrepair in the private 
sector however to do this we will have to develop new procedures and policies to provide 
effective services in ways that previously may have been considered outwith the remit or 
resources of the Local Authority. 

Below is a brief summary of the main issues that will require considerable research and 
development over the next 12 months to ensure that our response is appropriate and fully 
meets the needs of owners, landlords, tenants and the wider community. 

Part 1 - Housing standards The provisions in the Act are directed towards the aspect of 
disrepair relating to the rights of the tenant. However, there is also a public interest in 
disrepair, because of the potential impacts on neighbours and the public, which has to be 
represented by the local authority. Other local authority powers in relation to disrepair exist 
under the Building (Scotland) Act 2003 together with emergency powers under the Civic 
Government (Scotland) Act 1982. It is important that these existing powers work 
effectively together with those of the new Act and this will require a joined-up approach 
both within the local authority and between agencies. The council requires to clearly set 
out how issues of disrepair are to be tackled across councils and to utilise the existing 
legislation to the maximum effect 



Statutory Repair, Improvement and Demolition of Houses The creation of a single 
statutory notice and the replacement of mandatory grant with mandatory assistance may 
provide greater flexibility and will help re-inforce the need for owners to take responsibility 
for their own property, In practice decisions regarding the use of powers will continue to be 
based on property type, condition, and owners' circumstances particularly in cases of 
multi-owner buildings such as tenements. 

Maintenance Orders The introduction of Maintenance Orders will allow a local authority 
to support guide and where necessary enforce a maintenance regime. However there is 
some concern about the practicalities, particularly in relation to the need for owners to 
agree the overall plan and contribute to a common fund. Other concerns relate to recovery 
of costs where all owners do not comply and the local authority pays money into the 
account. The ability to place charges over properties may assist but this is a time 
consuming process. It should also be noted that powers under the Anti Social Behaviour 
Act would also assist in enforcing repair notices in some circumstances, 

Improvement of Amenity The powers in S.92 to promote improvement of amenity of 
residential areas will be useful to assist in tackling areas where failure to maintain is 
detracting from the overall attractiveness of estates. 

Part 2 - Scheme of assistance for housing purposes 

Many existing owners can face real practical or financial difficulties dealing with repairs 
and maintenance issues, Multiply owned buildings such as tenements often have a range 
of owners in differing circumstances. Some will require help and support even to 
safeguard their initial investment It is essential that adequate measures should be 
available to enable such owners to cope when unforeseen major maintenance and repair 
costs emerge, 

The Act contains provision for local flexibility in means testing and choice of types of 
assistance although there is also the potential for future ministerial direction on how such 
a scheme should be applied. It is therefore important that we develop a comprehensive 
and effective scheme of assistance that fully meets the needs of owners in North 
Lanarkshire 

Grants Where incomes of some private householders are relatively low and property 
prices are less buoyant than other areas, limited grant aid could continue to be an 
important factor in ensuring progress is made in maintaining buildings where there is a 
shared responsibility for common repairs. Certain categories of application could qualify 
for more advantageous levels of grant. This may include those within a declared Housing 
Renewal Area, or relating to a Statutory Notice, installation of standard amenities for the 
first time, or an adaptation for a disabled person, 

Means testing Any new system of means testing has to be seen to be fair and equitable 
while meeting the needs of the most disadvantaged. Means testing in future will have to 
take into account all of a households income, savings and resources e.g. equity. This will 
be particularly relevant where work is required to prevent serious disrepair. 

Financial Assistance While local authority lending powers are to be extended this is 
unlikely to be a straightforward process. The Act suggests that owners utilise commercial 
products in the first instance. Owners unable to raise finance through a commercial loan 
may seek financial assistance from the council. However, providing security for the loan 
may be problematic, for example their current lender may be sensitive to any additional 



charges against the title. The relationship between existing lenders and owners may 
control where this form of assistance can be considered. 

It should be recognised however that many owners have seen a substantial increase in 
the value of their property in recent years and will have significant levels of equity. This 
may particularly apply to RTB owners who may have bought their house at a substantial 
discount. The Act recognises that it is not sustainable or cost effective to continue to use 
grant assistance as the sole means of supporting owners maintain their property. 

Maturity loans and equity sharing may be the most appropriate areas of finance for some 
owners and could be of particular use in relation to certain kinds of applicant such as older 
people. Equity loans are more risky due to the possibility of sale proceeds being less than 
outstanding capital and interest. 

As any agency providing loans will be subject to regulation by the Financial Services 
Agency it is likely to be an onerous task and it will take time to build up expertise. It is 
unlikely that we would wish to become second lender or take a second charge against a 
property where an existing loan is outstanding, However it is possible to arrange finance 
through a third party in the form of a 'not for profit' lending institution or Credit Union and 
examples of this are to be found in Edinburgh and England. 

Part 3 - Provision of information on sale of house The Council requires to review the 
current processes and develop an information pack to improve information available to 
prospective owners and provide a clearer picture of the property condition and value on 
which sales are based. It should also highlight the owners' responsibility for maintenance 
of the property, energy performance and give some indication of the likely future 
maintenance costs to a prospective owner. 

4. Background information 

Chartered Institute of Housing Briefing Dec 2005 
0 Committee report May 2005 
0 Policy Briefing Edinburgh City Council November 2005 
0 The Housing (Scotland) Act 2006 is available at 

httrs://www.scottish.~arliament,uk/business/Acts in proaress/housinn.htm 
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NON COMPLIANCE 

1. Purpose of Reportl introduction 

1.1 The Environmental Health Service has responsibility for enforcement of legislation concerning 
housing standards in the private sector. Enforcement of the provisions of this legislation can 
result in the Council having the option to undertake repairs and improvements if statutory 
notices are not complied with, and this report shall seek to establish procedures for 
Environmental Health action when such circumstances occur. 

2 Background 

2.1 The Housing (Scotland) Act 1987 imposes a duty on the Local Authority to ensure that all 
houses which do not meet tolerable standard are closed, demolished or brought up to the 
tolerable standard within such period as is reasonable in all of the circumstances. The main 
legislation used to deal with private sector housing which is below the tolerable standard or is 
in a state of disrepair is the Housing (Scotland) Act 1987, the Civic Government (Scotland) Act 
1982 and the nuisance provisions of the Environmental Protection Act 1990. 

2.2 The Housing (Scotland) Act 1987 is the principal act for houses that do not meet the tolerable 
standard or are in a serious state of disrepair. Environmental Health Officers have various 
options within the Act to enforce the statutory provisions where owners do not comply with their 
legal responsibilities. These range from demolition and closing orders and designating housing 
action areas to serving Improvement Orders or Repair Notices. Where Improvement Orders or 
Repair Notices are served, the owners are entitled to grant assistance to carry out the 
necessary works. 

2.3 The Civic Government (Scotland) Act 1982 has provisions dealing with miscellaneous works in 
buildings and in particular provides powers in relation to buildings which are in need of repair. 
The Local Authority may serve a Repairs Notice on the owner of a building requiring that it be 
brought up to a reasonable state of repair, and service of this notice would entitle the owner to 
grant assistance to carry out the works specified in the notice if the nature of the works was 
such that a S I  08 notice under the Housing (Scotland) Act 1987 could also have been served. 

2.4 The Environmental Protection Act 1990 requires the Local Authority to serve notice on the 
owner of premises in respect of structural defects causing the premises to be prejudicial to 
health or a nuisance. Service of this notice would not entitle the owner to grant assistance to 
carry out the necessary works, and this option is chosen generally in circumstances where the 
defects are of a minor nature not justifying action as described in paragraphs 2.2 and 2.3 
above. 

2.5 When Repair Notices are served in terms of Section 108 of the Housing (Scotland) Act 1987, 
Repairs Notices are served in terms Section 87 of the Civic Government (Scotland) Act 1982, 
or Statutory Nuisance Notices are served in terms of Section 80 of the Environmental 
Protection Act 1990 and the notices are not complied with, the council may enter the premises 



and carry out the works specified in the notices, and can reclaim the expenses associated with 
this action. 

2.6 North Lanarkshire Council has a responsibility to ensure that the long term sustainability of the 
housing stock is protected, by ensuring that owners fulfil their obligations with regard to 
maintenance of the properties, and in certain circumstances privately owned properties may be 
upgraded as part of an improvement programme initiated through the Housing and Property 
Services Department. It is not unusual for statutory notices to be served in such circumstances 
to enable the council to carry out the works where owners of properties within the project area 
are not co-operating, or to ensure that owners have access to grant funds. In such 
circumstances, funds have been identified to carry out the works as part of a capital project, 
and decisions are taken within a strategic framework of Housing objectives, priorities and 
resources. 

3 Proposals/Considerations 

3.1 As stated in paragraph 2.5, the council can undertake works when certain notices are not 
complied with. 

3.2This response to non compliance is sometimes necessary where works of an emergency 
nature are required to protect public safety or prevent damage to other buildings, and the costs 
associated with such emergency work is kept to a minimum by ensuring that only those works 
necessary to protect the public or damage to other properties is carried out. However, some 
cases are coming to the attention of Environmental Health where notices served in respect of 
structural defects in privately owned tenemental properties have not been complied with, and 
the owners have an expectation that North Lanarkshire Council should carry out the repair 
works and recover the costs, either through payment from the owners who are willing to pay or 
through the process of a charging order on the properties concerned. 

3.3 This is a solution which may be attractive to owners where agreement on allocation of costs or 
the necessity of works cannot be achieved amongst the owners themselves. However, unless 
the properties concerned were included in an upgrading project as part of the councils housing 
improvement strategies, this would lead to difficulties in respect of project management, 
obtaining tenders, establishing responsibilities in terms of title deeds and allocating funds to 
carry out repairs on wholly privately owned properties. There is currently no provision within the 
Protective Services budgets for such works, and the costs can be substantial. Two recent 
examples where notices have not been complied with would require works costing 
approximately f 16000 in one case and in excess of f 100000 for the other. 

3.4 It is proposed that unless properties are included in a project as described in paragraph 2.6, 
Environmental Health shall only carry out works of an emergency nature which are required to 
protect public safety or prevent damage to other buildings. Non compliance with notices shall 
be addressed in terms of the provisions of each Act, but the Environmental Health Service 
shall not carry out works in any circumstances other than such emergencies. In other cases, 
the Environmental Health Service shall work in partnership with the Housing and Property 
Services Department to ensure that intervention by the council is considered within the context 
of the council’s Housing investment strategy and priorities, and that owners are provided with 
grant assistance wherever this is possible. 

4 Sustainability Implications 

4.1 The recommendations to the committee are consistent with policy and there are no 
sustainability implications. 



5 Corporate Considerations 

5.1 The Department of Housing and Property Services and the Council's Legal Services have been 
consulted during preparation of this report. 

6 Recommendations 

6.1 That the committee notes the enforcement work associated with private sector housing which 
is in disrepair. 

6.2The committee approves the establishment of arrangements for carrying out works of an 
emergency nature which are required to protect public safety or prevent damage to other 
buildings, as described in paragraph 3.4 of this report. 

# David M Porch 
Director of Planning and Environment 

For further information please contact Robert Steenson on 01236 616534. 


