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PURPOSE OF REPORT 
This report advises members of the publication of draft guidance by the Scottish Office on 
registration of residential establishments for adults and children, and seeks approval for the 
submission of detailed comments by the Director of Social Work. 

BACKGROUND 
Following the findings of the Glenglova Fatal Accident Inquiry into the death of a resident in a 
private residential home in Glasgow in 1995, the Scottish Office set up a national working group to 
examine residential care home registration procedures. 

The main issues identified by the Working Group included: 

Procedures for cancellation of registration were cumbersome and protracted 

Emphasis of the 1968 Act was on the establishment and proprietor, and insufficiently on 

Need for clearer and more specific standards for social welfare and health 

Importance of record keeping, especially medical records and care plans 

Importance of medical assessments of the care of residents 

Appropriateness or otherwise for a home owner to act as a resident's GP 

Tribunal procedures and purpose were inadequate in a number of respects 

m 

the welfare of the resident 
I 

m 

m 

I 

I 

The purpose of the new guidance is to give effect to those aspects of the working group's 
recommendations which do not require legislation. The draft guidance also signals the Scottish 
Office intention to introduce new legislation in this area, and to review the regulations affecting 
tribunals that hear appeals against de-registration. Reference is also made to the development of 
nursing home standards which is currently being taken forward by Health Boards and the 
Department of Health, which it is hoped will assist in the development of agreed common core 
standards within local authorities and will facilitate greater joint working between the social work 
and health inspectors in local areas. 

The guidance in final form reinforces and expands previous guidance (Circulars SWSG16/88, 
SWSG 9/90, SWSG 7/96, and Guidance and Regulation on the Children (Scotland) Act 1995). It 
will cancel SWSGl7/69 
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2.5 The draft guidance has been issued for consultation with a closing date of 14 July for comment. In 
addition, views are sought on two specific Working Group recommendations: 

a] the setting up of a national consultative committee with the primary task of devising and 
promotion nationally recommended guidelines and quality of care standards, to be run by a 
national body of local authorities, providers and users; 
to devise a national list of people who have been refused registration or who have had 
registration cancelled. 

b] 

3. CONTENT OF THE DRAFT GUIDANCE 

p p  
3.1 One of the main changes introduced by the new guidance will be to require authorities to treat their 

own direct provision as far as possible in the same way as the independent sector. Future 
legislation will require authorities to register their own homes in the same way as the independent 
sector. 

The draft guidance makes no comment on the practical arrangements which local authorities will 
require to bring their own provision within the same regulatory framework as the independent 
sector. It is unclear whether registration in the future is intended to be arms length (as with the 
inspection function). 

No reference is made to the financial implications for local authorities in relation to: 

a] 

3.2 

3.3 

upgrading of local authority provision to comply with registration standards. In the case of 
local authority homes in North Lanarkshire, the need for upgrading has been highlighted in 

inspection reports and would have both capital and revenue implications 
the implications of staffing the registration team to regulate local authority provision as 
well as independent sector provision. 

b] 

The guidance covers the new registration requirement under section 34 of the Children (Scotland) 
Act 1995, which will mean an increased function for registration units with respect to certain grant 
aided and independent schools. 

The draft guidance attempts to clarify whether supported accommodation requires to be registered. 
This is currently recognised as an area of uncertainty for providers and for local authorities and is 
an area where the guidance may be capable of improvement following the consultation period. 

3.4 

3.5 

2 
3.6 The draft guidance provides clarification but does not propose significant change to the existing 

position. It is helpful in giving guidance that conflicts of interest should be avoided, and 
specifically states that home owners who are GPs and who have residents as patients should be 
discouraged from applying for registration, and similarly lawyers and accountants who own homes 
should not act for their residents. The wording of the guidance might be strengthened to assist local 
authorities in refusing registration on these grounds. 

Fit Conduct of Establishment and Enforcement 
The draft guidance again provides clarification rather than significant change to the status quo. 3.7 
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3.8 The draft guidance appears particularly weak in the area of enforcement. This is surprising given 
its origin was a response to criticisms which emerged from the Glenglova Fatal Accident Inquiry. 
The guidance acknowledges none of the very real practical difficulties facing local authorities in 
investigating serious complaints and taking appropriate enforcement action, and fails to emphasise 
that the over-riding concern ought to be the protection and care of residents, particularly those who 
are vulnerable or unable to speak for themselves. 

Cancellation and Local Authority Hearin3 
The draft guidance seeks to bring some consistency to the conduct of local authority hearings, 
which the 1968 Act does not regulate in detail. 

The guidance states that hearings should observe the rules of natural justice and the procedure 
should be as speedy as is consistent with a full and fair hearing. It would be helpful if the guidance 
emphasised that the protection and welfare of residents is likely to be served by a timeous 
resolution of the matter, and for this reason, undue delay must be avoided. Some indication of 
desired timescales within the guidance and in relation to tribunal hearings would be of assistance. 

The guidance leaves it for each authority to decide whether the process should involve hearing 
evidence from witnesses and legal representatives from both sides. In reaching this decision, it is 
important for authorities to have regard to the role of appeal tribunals as the next stage of the 
process. It is essential that those involved in the hearing are clear about whether the hearing is 
providing a review function or a more comprehensive re-assessment. 

The guidance makes clear that once local authorities have served a notice to cancel, it is vital they 
are alert to the need to continue to properly care for those service users within the relevant 
establishment. This could usefully be extended to all stages in investigation of complaints and the 
enforcement process. The guidance should also comment specifically on desired timescales for 
completing the process, given than protracted delays in hearings and tribunals has in the past been a 
major factor inhibiting local authorities capacity to ensure the protection and care of residents. 

3.9 

3.10 

3.1 1 

3.12 

;$& 

3.13 The draft guidance deals at some length with the complications of removal of residents in supported 
accommodation, where occupants are likely to have tenancy rights even if the premises are leased 
to the support agency. As with earlier sections of the document dealing with supported 
accommodation, further consideration of these issues appears desirable before the final guidance is 
is sued. 

Joint Working with Health Boards 
The draft guidance is confined to comment on the value in the development of more joint working 
between the social work and health inspectorate in local areas, and commends those authorities 
which are currently planning joint social work and Health Board inspection units. 

Members may wish to note that the Director of Social Work has embarked on discussions with the 
General Manager of Lanarkshire Health Board on this issue, and will report the outcome of these 
discussions to the Committee in due course. 

3.14 

3.15 
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4. PROPOSED ESTABLISHMENT OF A NATIONAL CONSULTATIVE COMMITTEE 

4.1 This proposal is broadly to be supported, but should be subject of more detailed consultation in its 
own right. The initial view of the Director of Social Work is that: 

a] 

b] 

c] 

The remit, membership and lifespan of such a committee would require close scrutiny; in 
particular an overly bureaucratic structure should be avoided. 
It would be more helpful to take forward work on care standards across all settings, 
including nursing homes. 
It is unclear from the limited reference to the proposed consultative committee whether its 
role and status would be as envisaged by the Working Group. The involvement and 
commitment of the Scottish Office needs to be clarified. 
Co-ordinated action in relation to the registration, regulation and inspection of nursing 
homes and residential care should be a first priority. The separate systems within which 
local authorities and Health Boards currently have to operate is unhelpful, and may be 
perpetuated by the different processes and timescales for review which are being applied by 
the respective Scottish Office Departments. 

d] 

5. 
5.1 

NATIONAL LIST OF PEOPLE REFUSED REGISTRATION 
The proposal to establish a national list of people who have been refused registration of who have 
had registration cancelled is to be supported. 

6. RECOMMENDATIONS 

Committee is asked to: 

[i] 

[ii] 

note the publication of the draft guidance 

request the Director of Social Work to submit a detailed response on the draft guidance, 
after consultation with the Chief Executive. 

JIM DICKIE 
DIRECTOR OF SOCIAL WORK 
JUNE 1997 

For 9 further i i r k D v  
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Members of the Working Group on 
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Copy to: 

16 May 1997 

Dear Colleague 

COMMUNITY CARE: REGISTRATION OF RESIDENTIAL ESTABLISHMENTS 
FOR ADULTS AND CHILDREN 

I am writing to invite your comments on the attached draft guidance. 

This has been developed in response to the recommendations of The Scottish Office working 
group on Residential Care Home Registration Procedures. Its remit was to review current 
registration and inspection procedures as a result of recent incidents, including the findings of 
the Glenglova Fatal Accident Inquiry. Since then the scope of the guidance has been widened 
to include all residential care establishments for adults and children, including supported 
housing providing a substantial m o u n t  of care. 

I would also welcome your views on two other working group recommendations. 

The first is that a national consultative committee “with the primary task of devising and 
promoting nationally recommended guidelines and quality of care standards” should be 
established. This would essentially be a national body of local authorities, providers and 
users and would be run by them. I would be particularly interested in whether this 
recommendation is supported and, if so, your perspective on how this could be put to best 
effect. 

MJD01042 
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The second recommendation is about devising a national list of people who have been refused 
registrqtion or who have had registration cancelled. Your comments are sought on the 
desirability and operation of such a scheme. 

Responses are requested by 14 July 1997 to Mrs MacLellan, Room 45A, James Craig Walk, 
Edinburgh EH1 3BA. Copies are being sent to all the bodies listed in the circular. It would 
be appreciated if comments could be preceded by the number of the guidance paragraph to 
which they refer. 

I look forward to hearing fiom you. 

Yours sincerely 

pp ANGUSSKINNER 

MJDO 1042 
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Desk Officer: 
CIRCULAR NO: SWSG 11997 
Previous Circular No: SWSG 17/69 is now cancelled 
SWSG Guidance Package Index Refi F18 

Chief Executives Scottish Local Authorities 

copy to: Directors of Social Work 
Chief Social Work Officers 
Directors of Housing 
Chief Housing Officers 
Chief Executive, Scottish Homes 
Director Scottish Federation of Housing Associations 
Relevant Private and Voluntary Organisations 
General Managers, Health Boards 
Holders of SWSG Guidance Package 

1997 

Dear Sirmadam 

COMMUNITY CARE: REGISTRATION OF RESIDENTIAL ESTABLISHMENTS 
FOR ADULTS AND CHILDREN 

1. This circular provides guidance to achieve effective and equitable registration of 

private and voluntary residential care establishments for both adults and children. It covers 

grant-aided and independent schools and applies to registered supported housing since the 

same standards of care must be maintained there. The main principle on which the guidance 

is based is the protection of residents' interests and their welfare. 

-. 

2. Many authorities already have their own registration guidelines but local variations 

are currently too wide in important areas. This guidance sets out general principles of 

operation and suggests a range of approaches, whilst leaving discretion at a local level. This 
should assist more successful contracting arrangements. The guidance is issued under 

section 5(1) of the Social Work (Scotland) Act 1968. It reinforces' A d  expands previous 

REGGUlD 1 
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guidance (SWSG 16/88, SWSG 9/90, SWSG 2/92, SWSG 7/96; Guidance and Regulation on 

the Children (Scotland) Act 1995). SWSG 17/69 is cancelled. 

Context 

3. Local social work authorities are responsible for the registration of care homes in the 

independent sector. They set regulations which control aspects of the running of such homes 

from physical aspects such as room sizes to quality of care, including staffing and diet. Local 

authorities also run their own homes but these are not subject to registration or to the same 

regulatory regime as independent sector homes. Local authorities are required to inspect 

residential care homes in the independent sector and also their own homes. Domiciliary care 

services are not at present regulated. 

4. Following the findings of the Glenglova Fatal Accident Inquiry a working group was 

set up to examine residential care home registration procedures. That group included local 

authority and independent provider representatives and representatives of users. The report of 

the working group bublished in 1996) made a number of recommendations, many of which 

required legislative change. This guidance gives effect to those recommendations that do not 

require legislation. 

5. It is intended that local authorities’ own residential care homes should be subject to 

the same regulations as at present apply to homes in the independent sector to ensure even- 

handedness between the statutory, private and voluntary sectors. The regulations affecting 

tribunals that hear appeals against de-registration will be reviewed. 

6. Pending the legislation necessary for local authorities fo be reau ired to register their 

homes in the same way as in the independent sector, authorities should now, for regulatory 

purposes, treat their own direct provision as far as possible in the same way as the 

independent sector. 

7. The development of nursing home standards is currently being taken forward by 

Health Boards working jointly facilitated by the Department of Health through the Nursing 

Home Standards Project. This will assist in the development of agreed conimon core 
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standards within local authorities and will, in turn, facilitate greater joint working between the 

social work and health inspectors in local areas. 

8. We will be issuing a document for consultation on inspection policy later in 1997 

9. Please direct any enquiries about this circular to Jean MacLellan, Social Work 

Services Inspectorate, Room 45A, James Craig Walk, Edinburgh, EH1 3BA 

(Telephone No: 0 13 1 244 36 17). 

Yours sincerely 

ANGUS SKINNER 
Chief Inspector 

REGGUID 3 
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REGISTRATION OF RESIDENTIAL ESTABLISHMENTS FOR ADULTS AND 
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m i t i o n  of a RePistrable Establishment 

1. Registration needs to be able to incorporate a wide range of provision, including 

supported accommodation and traditional and more innovative forms of caring. 

Establishments which must be registered are defined by reference to the level and type of care 

provided (section 61 of the Social Work (Scotland) Act 1968 referred to below as the 1968 

Act). For further guidance on the definition of a registrable establishment see paragraphs 6- 

10 of Circular SWSG 16/88. 

There are three tests that should be applied: .- 

e is the establishment exempt from registration? 

0 is the accommodation an establishment providing either personal care or support 

for the purposes of the 1968 Act? 

is the provision of personal care or support a substantial part of its function? 

2. Premises controlled or managed by, or required under any other Act to be registered 

with, a Government Department or a local authority are exempt from the registration 

requirements. Hostels run by independent sector organisations must be registered unless the 

establishment comes into one of these categories. Examples of such exemptions are: 

Hospital Board premises (including hostels and day centres); 

e Nursing Homes registered under the Nursing Homes Registration (Scotland) Act 

1938; 

e premises registered under the Children Act 1989 (Part X); 

lodging houses registered under the Public Health (Scotland) Act 1897; 

establishments managed by the local authority itself. 

3. Personal care is the provision of appropriate help with physical and social needs. 

Support means counselling or other help provided as part of a planned programme of care. A 

planned programme of care is a process by which an individual’s needs are formally assessed, 

met, monitored and reviewed. Personal care and support should always be part of a planned 

REGGUID 1 
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programme to distinguish this from where personal care and support are offered only 

infrequently or incidentally. What is actually provided must be taken into account and the 

intentions of the provider must be realistic. 

4. 

function, personal care or support is subject to registration. 

the Registered Establishments (Scotland) Act 1987 and the Children (Scotland) Act 1995.) 

An establishment that provides as either the whole or as a substantial part of its 

(The 1968 Act as amended by 

5 .  

to register only part of an establishment. 

The 1968 Act leaves flexibility in the decision to register and it is open to authorities 

6. The new registration requirement under section 34 of the Children (Scotland) Act 

1995 will mean an increased function for registration units with respect to certain grant aided 

and independent schools. Where the establishment is a school which must register, the local 

authority should liaise closely with HM Schools Inspectorate and inform them of registration. 

They should send copies of the reports of inspection to the Chief Inspector in the relevant 

divisional HM Schools Inspectorate offices. The Chief Inspector will draw the attention of 

the Registrar of Independent Schools to any relevant aspects of reports which have a bearing 

on possible action on the registration of independent schools. HM Schools Inspectorate will 

in turn pass copies of their reports to the local authority. 

Supported Accommodation 

7. The need for supported accommodation to be brought within the scope of the 

registration process was recognised in 1987. It is now an integral element of community care 

provision (The Registered Establishments Act 1987, The National Health Service (NHS) and 

Community Care Act 1990). There are several types of supported accommodation offering 

varying levels of housing support as well as special design features. This can result in 

uncertainty in the provider as to whether there is a need to register. 

8. 

dwellings dedicated for the specific purpose of 

A definition of supported accommodation in common usage is "Housing and other 

' individuals requiring some 

REGGUID 2 
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form of 

Accommodation Database for Scotland (January 1996 Scottish Homes)). 

This definition is based on 3 principles: 

in order to live bdeDendentlJL in the community" (SCOTSPEN, Supported 

the main purpose of supported accommodation is to provide housing that enables 

people to live independently; 

support must be part of a planned programme of care delivered as part of the 

bousing proje ct; 

the accommodation provided is solely for the purposes of housing people who 

require some level of support to live independently in the community. 

9. The same regulatory processes under sections 61-66 of the 1968 Act may apply to this 

type of accommodation. Supported accommodation must be registered when a substantial 

amount of care or support is available to tenants. An indicator used by some authorities is the 

ratio of care hours to each person living in the accommodation. If the total number of hours 

available per person per week exceeds 10, the property is registrable. For example, an 

establishment which has 4 staff each working 40 hours weekly caring for 8 residents would 

offer 20 hours per person per week, and would be registered. One warden working 40 hours 

in an establishment caring for 8 people would only offer 5 hours per person per week, and 

would not. However, this is for authorities to judge. 

10. Attention should be paid to what the characteristics and needs of residents are likely 

to be. A different level of care may be needed for people with learning disabilities coming 

fiom an institution, compared with those coming from their own homes. Comprehensive 

needs assessments should inform this process. The status of accommodation should be 

reconsidered at the point a tenant leaves the property. The balance of registered and non- 

registered property within a sheltered housing complex may need to change over time to meet 

the needs of the locarpopulation. 

11. The key factor in deciding whether supported accommodation should be registered is 

whether it is anticipated care and support will regularly be provided to tenants within a 

planned programme. It is necessary to take account of all the care provided within a single 
- 
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housing development, including contributions from peripatetic staff, wardens, and services 

provided fiom any central core to peripheral housing. It is important to ensure that measures 

for safeguarding vulnerable users of care services do not unnecessarily obviate the promotion 

of ordinary living arrangements. 

12. There is some evidence that some organisations try to keep their residents classed as 

tenants while under care to remain eligible for housing benefit, with the effect that the 

establishment is not registered. Financial pressures should not supersede legislative 

requirements that are there to protect the well-being of vulnerable service users. 

13. 

accommodation see paragraphs 17,27,37-52. 

For guidance on refusal to register or cancellation of registration of supported 

14. 

ultimately taken in respect of supported accommodation. 

The proposed future regulation of domiciliary care will influence the approach 

pre-RePistration 

15. Pre-registration precedes consideration of a formal registration application. 

Authorities should define realistic standards for residential establishments prior to 

registration. The standards and how they apply in each establishment, should be discussed 

with providers. The registering authority must concentrate on whether the establishment is 

likely to meet the needs of users rather than a checklist of formd registration requirements. 

Pre-registration consists of: 

0 giving and gaining information; 

0 co-ordinating information between the applicant and the various bodies involved, 

e.g. Planning, EnvironmentaI Health, Building Control and Fire Authority; 

0 a preliminary assessment by the Registration Officer. 

REGGUID 4 
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16. Authorities should decide when a formal application for registration is necessary. 

They should balance the advantages of an extensive period of informal pre-registration 

discussion against the costs involved. There is no explicit statutory power for charging a fee 

for pre-registration work but it may be possible to charge for written documentation provided. 

The Registration Process 

17. Local authorities must register establishments unless: 

a. any person employed or proposed to be employed in the management of the 

establishment is not a fit person; 

b. the establishment is not fit to be used; 

- -  

C. the conduct of the establishment is not fit to provide services or facilities. 

Failure to meet the requirements of the 1968 Act will result in refusal to register or to cancel 

an existing registration. Cancellation can also take place where the applicant, or other 

persons, are convicted of an offence. Finally, cancellation is possible if establishments have 

not notified authorities of a change of manager or have not paid the annual registration fee. 

18. Each authority should have registration standards that reflect the quality of life that 

service users and their families in residential care services can expect. It is essential that 

these standards are devised after consultation with service users and providers. Different 

standards for each group or discrete sections within one document should reflect the needs of 

different user groups. 

19. The current list of maximum fees is prescribed by the Secretary of State (the 

Registered Establishments (Fees) (Scotland) Order 1995 (Circular SWSG7/95)). 

Applications for registration should be made on a copy of the Registration of Establishments 

(Application Form) (Scotland) Order 1988, or similar form. It is not necessary to pay 

registration fees for children’s establishments. 

REGGUID 5 
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20. In most authorities a staff member will carry out both registration and inspection 

work. Suitably qualified staff should have a range of knowledge and skills backed by 

appropriate training and a variety of backgrounds with experience of caring, nursing or 

management (SWSG 9/90, SWSG 7/96). In particular, Registration Officers should be skilled 

communicators who conduct themselves in an open and impartial manner. They should be 

sufficiently confident to call for the advice of others such as medical, pharmaceutical and 

nursing professionals, an accountant for assistance in checking business plans, or housing 

colleagues about any housing support services. Registration Officers should take sufficient 

time to conduct the process in a fit and proper manner and should equally ensure that the 

processes involved are not unduly onerous or cumbersome. 

The Fit Person 

2 1. Registration cannot proceed if “the applicant or any person employed or proposed to 

be employed in the management of the establishment or any part thereof, is not a fit person, 

whether by reason of age or otherwise, to carry on or be so employed at an establishment of 

such a description as the establishment named in the applicatjon” (section 62 of the 1968 

Act). The legislation allows authorities to determine according to local circumstances in 

determining what constitutes a fit person. This has led to independent providers who operate 

across different local authority boundaries meeting widely differing requirements. Practice is 

also complicated by interpretation of the phrase “to carry on the establishment” (section 62 of 

the 1968 Act). The different roles of owners and named managers and local authority 

expectations of fit persons need to be more explicit. A number of different arrangements are 

possible. 

22. It is the -who intends to carry on an establishment who should be registered 

(section 61(2) of the 1968 Act). “Person” need not be an individual. “Person” would include 

any type of incorporated or unincorporated body. This may be the owner or the chairperson 

of the Trust or governing council. Companies, voluntary bodies or housing associations 

which have a number of establishments may not always own the properties that they are 

responsible for i.e. they may lease or rent them. In such circumstances the registered person 

should be able to demonstrate that they have the right to use the premises in such a way as to 
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meet all the reasonably forceable ongoing requirements of registration. The registering 

authority should add a signed statement to this effect to the application form. Authorities 

should also see the terms of any lease or rental agreement they consider relevant. 

23. The indicators referred to in paragraph 24 onwards represent the Department’s view 

but are not statutory. It is for authorities to consider these indicators against their own 

requirements. They should take the indicators into account when considering all new 

applications for registration from the date of issue of this guidance. 

24. All own ers should: 

a. take the time to ensure that the provision meets the requirements in section 62 

of the 1968 Act in all respects. Owners who have other employment should have 

systems in place to guarantee that the home runs properly in their absence. 

b. supply the Registration Officer with banking references to provide evidence of 

the provision being financially viable. The Registration Officer should check the 

owner’s business acumen via the business plan. If the Registration Officer does not 

have the expertise to assess this, they should use the services of a professional 

accountant from within the authority or elsewhere. 

25. All owners and manapers should: 

c. demonstrate understanding of the needs of users. 
J 

d. provide the Registration Officer with satisfactory references from their current 

and most recent employer. A combination of professional or commercial and a 

personal reference will suffice where two employers’ references are not available. 

One should be from a person with standing in the community e.g. doctor, minister, 

solicitor. 

e. complete a health declaration that indicates their ability to cope physically and 

emotionally with the demands of the job. The Registration Officer should note any 
. ,  
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significant previous periods of illness that may affect this although these may not 

automatically debar the person. The Registration Offcer should send the declaration 

to the General Practitioner (GP) for comment in circumstances of doubt. 

f. 

.registering authority. 

provide the Registration Officer with satisfactory references from any previous 

g. declare previous convictions (Rehabilitation of Offenders Act 1974). The 

Registration Officer should carry out a check with the Scottish Criminal Record 

Office (SCRO) in every case. 

h. avoid conflicts of interest. Home owners who are GPs and who have residents 

as patients should be discouraged from applying for registration because of a 

potential conflict of interest. Similarly lawyers and accountants who own homes 

should not act for their residents. 

26. m a n  aPers should: 

1. ideally have previous experience of direct care provision and management 

within the service user group the application is made for and housing management in 

the case of supported accommodation. It is essential that there should be direct 

experience of care provision or management. 

j. 
experience and maturity expected in the post. 

not be above 65years of age. Age should be commensurate with the 

k. provide evidence of a social work, medical, nursing or occupational therapy 

qualification (recognised by their respective awarding bodies). In exceptional 

circumstances other professional qualifications, recognised by their respective 

awarding bodies and professions, may be relevant. An example would be in the 

running of a therapeutic community for children or young adults which requires 

specific skills. 
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27. In the case of a company or other body corporate who is a registered person, a Board 

member or duly authorised employee or official should be named as manager. For supported 

accommodation, owner means lessee where the accommodation is leased fiom a separate 

landlord. Where supported accommodation is owner-occupied the indicators applying to 

owners also apply to the manager or factor. This may be an employee or Board member e.g. 

Chief Executive. Arrangements may be different for housing associations and other 

voluntary bodies. Where an organisation has no hierarchical management structure, but 

operates, for instance, a system of appointing co-ordinators, then it will be necessary for all 

the co-ordinators to be fit persons. Members of their managing bodies will not be subject to 

the Same statutory provisions relating to their duties and powers as board members of 

companies. A named correspondent should always be provided, particularly in settings where 

there is group management. If the running of the establishment is delegated to a named 

manager the latter should meet indicators c. to k. inclusive. Although such delegation is 

commonplace it is the registered person who is no longer fit if the services of the named 

manager are in any way questionable. Normally registered persons should be able to meet all 

the indicators but there are certain circumstances where this may not be of paramount 

importance. In such instances the decision of the registering authority should prevail. 

ChanFe of Nam ed Ma n e  

28. The name of the person appointed to manage an establishment should be entered on 

the application form. Practical and legal problems arise when the named manager ceases to 

manage. Where the registered person has employed a manager to run the establishment they 

have a statutory duty to inform the authority, within 28 days, either of the departure of the 

manager or the employment of a new manager (section 62(4) 1968 Act). Failure to notify of 

the departure or arrival of a manager can result in registration cancellation. The 1968 Act 

does not specify how long a manager’s post may be unfilled before the authority must 

consider cancellation. Legislative changes to these provisions are presently under 

consideration. 

-_ 
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29. Any gap in the appointment of a manager is significant to the good management of 

the establishment. Because of this the registered person should give written notification on 

both the departure and arrival of any manager and any person designated to cover the 

interim period. The registered person should inform the authority of that person’s name 

within 24 hours of the departure of the manager. Similarly, the registered person should 

inform the registering authority of any new appointment and the intended start date of the 

appointee. 

30. Provision to cover the absence of a manager on leave is essential. Arrangements for 

cover should clearly specify who is in charge. The registered person should inform the 

authority at least one month in advance of any proposed absence where the manager or the 

person with delegated responsibility proposes to be absent for a period of four weeks or more. 

The registering person should notify the authority within one week of their return. This 

applies where the manager is unable to fulfil duties for four weeks or more due to sick leave 

caused by physical or mental incapacity, compassionate or other leave entitlement. It will be 

for the owner to provide regular written updates on the managers circumstances where 

absence extends beyond 28 days. 

Fit Estab lishment 

3 1. Registration cannot proceed if “for reasons connected with the situation, construction, 

state of repair, accommodation, staffing or equipment, the establishment or any premises used 

in connection therewith are not fit to be used for any establishment of any description as 

aforesaid.’’ (section 62 of the 1968 Act). Most authorities already have their own standards. 

However it should be noted that accommodation standards will be different for residential 

and supported accommodation because different building, environmental health and planning 

legislation will apply. Annex 1 lists key areas which authorities should consider. 
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Fit Conduct of Establ ishment 

32. Registration cannot proceed if “the way in which it is proposed to conduct the 

establishment is such as not to provide services or facilities reasonably required by persons 

resorting to such a~ establishment” (section 62 of the 1968 Act). 

The manner in which the home is run is difficult to assess in advance of its actual operation. 

However, Annex 2 lists a number of indicators, the relevance of which will depend on the 

nature of the establishment, the expected characteristics and/or frailty levels of users, and the 

services to be provided. 

Staff 

33. It is important for owners and managers to give attention to the knowledge and skill 

encompassed in the whole staff team since duties and tasks will vary. In the absence of the 

day-to-day manager, a nominated responsible person in charge must be identified and 

available to the establishment at all times. A senior member of staff should be designated in 

residential child care establishments for co-ordinating child protection and for liaison with the 

local social work department and the placing authority. 

34. There must be a clearly written policy on recruitment, interviewing, selection and 

checking references. This should apply to all staff, including seasonal, temporary and relief 

staff to ensure that only appropriate staff are employed to meet the stated aims and objectives 

of the establishment. 

35. All staff must complete an application form and sign a declaration relating to the 

Rehabilitation of Offenders Act 1974. With respect to children there must be procedures in 

place for the appointment and regular vetting of all staff (The Residential Establishments - 
Child Care (Scotland) Regulations 1996). 

36. It is important that appropriate induction and ongoing in-service training is provided. 

Scottish Vocational Qualifications in Care (Levels 2 and 3) or other qualifications may be 
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relevant. There should be balance between the numbers of full-time and part-time staff so 

that service users do not have to constantly relate to different staff. It is also important that 

there are sufficient levels of domestic staff available. There should be appropriate numbers of 

day and night staff to match residents’ needs (Staffing in Residential Care Homes, Wagner 

Development Group, National Institute of Social Work, 1990). It will also be important to 

ensure that staff do not work excessive hours They require adequate daily and weekly rest 

periods and rest breaks. 

Enforcement 

37. Registering authorities should work collaboratively, on an informal basis, with 

prospective owners and managers to prevent concerns escalating to the point where formal 

enforcement procedures are necessary. Meetings between the Registration and Inspection 

Unit and the applicant or registered person will allow for discussion about necessary 

improvements. They should reach agreement about implementation timescales. The 

applicant or registered person should receive the outcome of any meeting in writing so they 

can reflect on what steps are necessary. 

38. Where concerns continue to exist, authorities should consider the formal steps 

outlined below. Authorities should exercise their judgement in deciding when to move from 

enabling to enforcing and should be able to account for these decisions. 

39. When a registered service continues to give cause for concern, the registering 

authority may impose conditions. These can be in respect of any aspect of the establishment. 

If the registered person considers the conditions imposed to be unreasonable, they have the 

right to appeal to a local authority hearing and then to an appeals tribunal. The imposition of 

conditions is not an automatic step prior to cancellation, nor does it imply that cancellation 

will inevitably follow. 

40. Immediate cancellation may be necessary where the concerns about the establishment 

are of a sufficiently severe nature. Evidence in inspection reports may be one justification for 

acting. 
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Refusal of Ree istration or cancellat' ion of reg -istration 

Application 
assessment or 
inspection 

1 
Local authority 
decide to refuse 
or cancel 

1 
Local authority - Local authority 
option to issue notice of 
remove intention to cancel 
residents from 
this point 
onwards 
(section 65)  

(1 4 days notice) 

- Local authority + Resolution of 
hearing problem 

1 
Local authority 

I 
Cancel 

confm 
decision to 
cancel (2 1 days + Appeal Tribunal 
notice) (no time limit) 

1 
Cancel 

Determination - Appeal upheld 

1 
Cancel 

41. The procedures for both the above processes are the same. However, in the case of 

refusal it is important to note that an application can only be refused once a formal 

application has been received. The registration fee is non-returnable in the event of a refusal. 

If the local authority reaches a decision to refuse or cancel registration, they serve a notice of 

intention on the applicant or registered person by recorded delivery 14 days before cancelling 

the registration. The applicant or registered person then has those 14 days in which to appeal 

or cancellation takes effect. If the applicant or registered person wishes to appeal, the 
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authority must offer them the opportunity to be heard at a local authority hearing before 

refusal or cancellation takes effect. 

The situation is more complicated where local authorities find it necessary to cancel the 

registration of supported accommodation. Where the establishment is a school, the authority 

should always consult HM Schools Inspectorate through the divisional offce before any steps 

are taken. 

Local Authoritv Hearing 

42. The decision to refuse or cancel registration cannot be taken by a delegated officer of 

the local authority but must be made by members of the registering authority. This usually 

means that a sub-committee of elected members take the hearing. They will receive a report 

signed by the Chief Social Work Officer outlining the concerns of registration and inspection 

staff. The report should include the views of the registering authority’s solicitor. 

43. Until now the conduct of local authority hearings has varied as the 1968 Act does not 

regulate the procedure in detail. Hearings should observe the rules of natural justice and the 

procedure should be as speedy as is consistent with a full and fair hearing. The applicant or 

registered person should: 

0 be fully informed of the points to be considered at the hearing and given a 

reasonable time to prepare a case; 

be able to make verbal and written presentations; 

have the right to be accompanied by a friend, adviser or legal representative; 

have an interpreter if hisher first language is not English. 

0 

0 

0 

44. It is for each authority to decide whether the process should involve hearing evidence 

fiom witnesses and legal representatives from both sides. In reaching this decision, it is 

important to have regard to the role of appeal tribunals as the next stage in the process. It is 

essential that those involved in the hearing are clear about whether the hearing is providing a 
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review function or a more comprehensive re-assessment. Cancellation cannot proceed whilst 

the local authority hearing is in process. 

45. After the hearing, if it is decided to uphold the original decision, the authority will 

send a confirmation of refbsal or notice of the cancellation by recorded delivery. The 

applicant or registered person then has 21 days to appeal to an Appeal Tribunal or 

cancellation will take effect. If the applicant or registered person lodges an appeal, 

cancellation will not take effect. 

Appeal Tribunals (Section 64(4) of the 1968 Act) 

46. Following a decision at the hearing to confirm the notice of intention to cancel 

registration, the registered person has a further opportunity to appeal to a tribunal. The 

finding of the tribunal is final. 

The regulations affecting tribunals will be reviewed. The Department will produce guidance 

at a later date subject to the outcome of wider consultations. 

Cancellation 

47. As indicated above, registration may be cancelled at a number of stages. Once local 

authorities have served a notice to cancel, it is vital they are alert to the need to continue 

to properly care for those service users within the relevant establishment. The local 

authority can appoint a person to offer advice and support to the service users and their 

families and to the provider. The person can act as an independent arbitrator if the registering 

authority and providers agree this would be helpful. 

48. There are 2 options for the registering authority to consider: 

0 provision of alternative, independent management; 

0 removal of residents. 
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Tenants cannot be moved unless they agree and can only be evicted if served with a notice to 

quit and then a court order. 

Emewencv removal of De nons from Establ ishments (Section 65 o f the 1968 Act) 

49. Authorities can implement emergency powers to remove service users but it is 

important that they are aware that moving vulnerable people and/or children in this manner 

will be traumatic. Research emphasises the importance of sensitive and careful handling of 

any change in a vulnerable person’s environment. If this is necessary, it is essential to 

maximise their choices about where they will go, and to consult with them and their families. 

Authorities should inform service users as fully as possible about what is happening. 

50. Where there are concerns about abusive practices against residents then discussions 

with the Police should take place before any major decisions are made. Where the 

establishment is concerned with child care, authorities should implement child protection 

procedures and undertake investigations. This may mitigate against the removal of the 

residents and it may be that authorities will need to consider the removal of staff. 

51. Where residents are tenants, they can only be removed after the service of a valid 

notice to quit, and a court order, and Section 65 would not apply. Even if their lease is termed 

an occupancy agreement it may still be an assured tenancy by virtue of sections 12 and 14 of 

the Housing (Scotland) Act 1988. Eviction is a lengthy process, particularly undesirable for 

vulnerable people, and only open to the landlord who may be the person whose registration is 

being cancelled. The best solution, if the authorities cannot persuade the residents to move, 

may be the appointment of a new manager. This may not be workable if the old manager is 

still the landlord. It may also be necessary to switch services from one set of premises to 

another. 

52. Local authorities should refer to the good practice guidance on purchaser/provider 

contracts for supported accommodation issued by the Convention for Scottish Local 

Authorities (COSLA) and the Scottish Federation of Housing Associations (SFHA) in 1995. 

FEGGUID 16 



DRAFT 

Dual and Jo int Reg istration of Est ablishments and Joint Workin? betwee n Social Work 

and Health Inspectorates 

53. For further guidance on dual and joint registration see paragraphs 31-36 of SWSG 

16/88. At present there are 2 separate registration procedures according to whether the 

establishment is a residential care home which must be registered under the Social Work 

(Scotland) Act 1968 or a nursing home which must be registered under the Nursing Homes 

Registration (Scotland) Act 1938. Establishments can be registered separately under both 

Acts. This is dual registration. However, a practice of joint registration is developing 

whereby social work and health inspectors assess potential provision together. Local 

authorities should consider how to increase the number of establishments which have dual or 

joint registration. This can enable additional care being available in the same establishment 

to the service user if they become more fi-ail or if their nursing needs increase. 

54. There is also much value in the development of more joint working between the social 

work and health inspectorates in local areas, such as joint guidelines and standards and joint 

inspections. In the case of the latter, nursing inspection units will obtain added value in 

having more focus on the social aspects of a service user's life. Social work inspection units 

will benefit from the health care knowledge in informing their analysis of the quality of life of 

service users. A number of authorities are planning joint social work and Health Board 

inspection units and this is a positive development. 
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ANNEX 1 

INDICATORS OF A FIT ESTABLISHMENT 

PlanninP/Adaptation Issues 

1. Clear advice should be available about the need for planning permission where change 

of use of an establishment is contemplated. When existing buildings are converted or 

adapted, special care is required to ensure that the relevant building or other regulations are 

adhered to. It is essential that all necessary building is completed to appropriate standards 

evidenced by the production of building warrants and building notices. The Firemaster’s 

Certificate should be checked to ensure that the establishment meets the requirements of the 

Fire Department. Environmental Health requirements must also be met. 

J,ocation and SIT e of Establishments 

2. Generally, establishments should be located within the general community, rather than 

in an isolated location. For supported accommodation, it may be possible to co-locate 

mainstream and community care housing. The core underlying principle should be that 

service users are assisted to retain and expand their contacts in the wider community. It is 

important that premises are accessible by regularly and frequently available public transport 

and that schools, shops and services are nearby. Facilities should be small enough to retain a 

homely atmosphere. However, larger establishments and especially those which are run as a 

group of smaller units may be able to provide the appropriate homely environment and avoid 

an institutional feel. This will include appropriately run village communities. Complex 

structures which are potentially disorientating should be avoided. Some authorities restrict the 

numbers of people accommodated in one property or on any one campus. Where schooling is 

undertaken on the premises there should be sufficient space for a clear demarcation between 

premises used for education purposes and living space. 

3. There may also be physical requirements to meet the needs of users, particularly those 

with physical impairments, e.g. entrance ramps and sufficient room for people in wheelchairs 

to manoeuvre. Scottish Homes are currently preparing housing design guidance for all types 

of community care housing. 
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Health and Safetv Issues 

I 

4. Health and safety is crucial to group living. Authorities should have regard to the 

relevant Safety Action Notices published by the Common Services Agency. In addition 

authorities should consider the indicators of good practice. Relevant indicators will be 

determined by what services are actually provided in the establishment. 

0 the home and its grounds need to be managed and maintained to provide a safe 

environment for service users, staff and others; - 

0 the manager must assess risks and minimise these where possible; 

0 satisfactory arrangements must exist for the safekeeping of self-administered 

medicines; 

0 there must be adequate arrangements for the storage, preparation and serving of 

tasty and nutritious food. Special diets for medical, ethnic and religious needs 

should be available. Service users should not be exposed to risk due to 

unsatisfactory standards of hygiene; 

0 each establishment should have a clear written policy on the use of restraint, and 

staff should have appropriate training in its use; 

bathing arrangements should ensure service users are not exposed to the risk of 

being scalded and consideration should be given to the location of safety cords; 

lifting, moving and handling techniques should be taught, rehearsed, implemented, 

reviewed and updated in accordance with the latest legal position; 

0 all staff and service users should be familiar with fire procedures and have regular 

fire drills; 

0 adequate arrangements should be made for the management of soiledcontaminated 

laundry. 
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FIT CONDUCT OF ESTABLISHMENTS 

1. Arrangements for the care and support of service users should provide good physical, 

intellectual, emotional and social care and enable choice, respect, privacy. In practice this 

would mean involvement of residents in their own care planning and reviews. In addition, 

residents should be involved in menu planning and room choice. Most residents will choose 

a single room but not necessarily all. In some cases a child’s needs may best be met through 

sharing a room. In some therapeutic communities and special schools shared rooms may 

appropriately reflect the philosophy of the home. In addition, there should be: 

a clear and acceptable statement of the home’s philosophy, aims and objectives; 

policies, procedures and arrangements to manage records and care plans. It is 

essential to ensure that accurate records and care plans exist and are available to 

each service user. 

a log book of day to day events in child care establishments; 

clearly stated policies on ethnically sensitive practice; 

consideration of cultural, religious and spiritual needs; 

availability of inspection reports ; 

informative and clearly written brochures describing services available and any 

charges; 

clear written contracting arrangements; 

sensitive admission and discharge procedures; 

sensitive arrangements for managing death and dying; 

satisfactory arrangements to act for service users who require assistance in 

financial transactions to include giving personal allowances; 

proper facilities to enable service users to safeguard possessions and valuables; 

a prominently displayed complaints procedure; 

arrangements for access to health, education and other services; 

safe storage and administration of medicines by staff; 

arrangements for enabling residents to continue to care for their own clothing; 

activities and facilities to enable users to pursue their interests; 

a sensitive policy to manage challenging behaviours; 

1 
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0 availability of communication aids; 

0 arrangements for maintenance and repair of aids and equipment; 

0 an internal quality assurance system to assess and develop services currently 

provided in consultation with service users. 
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