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4.1 

PURPOSE OF REPORT 

This report advises Committee of the Council's response to the draft response to the 
Scottish Office review of the Mental Health (Scotland) Act 1984. 

BACKGROUND 

On 23 February 1999 the Health Minister set up a committee, under the chairmanship 
of Bruce Millan, to review the Mental Health (Scotland) Act. The committee is 
required to report by summer 2000. 

In June 1999 Social Work Committee was advised of the review and remitted the task 
of responding to the consultation paper to the Director of Social Work, in consultation 
with the Convener and Vice Conveners of Social Work. 

NORTH LANARKSHIRE COUNCIL RESPONSE 

A detailed response (attached) was made to the consultation document including 
views expressed on over 200 questions posed by the Scottish Office. 

The response was submitted by the Director of Administration to meet the deadline 
negotiated with the Scottish Office of 6 August 1999. 

RECOMMENDATION 

Committee is asked to homologate the response. 

Jim Dickie 
Director of Social Work 
17 August 1999 

For further information on this revort vlease contact Duncan Mackav. Princival Officer f Planning & Develoument) 101698 332072) 
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NORTH 
LANARKSHIRE 
COUNCIL 

REVIEW OF THE MENTAL HEALTH (SCOTLAND) ACT 1984 
NORTH LANARKSHIRE COUNCIL’S RESPONSE 

This Council’s response to the First Consultation Paper (April 1999) on the Review of the 
Mental Health (Scotland) Act 1984 is as follows: - 

I. There is a widespread view that major refomt of mental health law is needed Do you 
think this can be achieved within the broad framework of the Mental Health 
(Scotland) Act, or is a new framework needed? e 

Major reform may be achieved within the broad framework of a new mental health 
act which is based and founded on the 1960 and 1984 Acts, which promoted the use 
of compulsory powers as the exception rather than the rule. The 1984 Act 
consolidated and improved aspects contained in 1960 Act, which was nothing short 
of revolutionary to its approach towards people receiving treatment in a psychiatric 
hospital in the same way they would receive treatment in a general hospital, without 
any formalities. Any new Act should build on this. 

.- 

The 1984 Act also gave increased powers to MHOs and therefore a greater social 
care perspective to baiance clinical and medical authority and role. This social care 
perspective should be increased within the framework of new mental health 
legislation to reflect government thinking about operational practice and the 
development of partnership across health and social care agencies, to reflect the 
reality that most mentally disordered individuals have social care problems, some 
extremely complex, arising from their mental disorder. .e 

2. What aspects of current mental health law in Scotland do you find satisfactory, in 
principle or in practice? 

-- Voluntary intervention is, or should be, a primary focus within present legislation; 

The authority for guardianship rests with the local authority, thereby ensuring that 
the protection of “welfare” remains a local authority duty; 

The appointment of mental health officers is a local authority duty, thereby ensuring 
professional social workers continue to act in this role; 

The provision of.menta1 health officers who are specifically trained and designated 
social workers who provide: 

4 
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(i)'sociaI circumstance reports; 
(3) application for compulsory admissions through court; 
(iii) applications and welfare recommendations for guardianship through court; 
(iv) consents to emergency and short term detentions; 
(Y) local consultation on' the Mental Health Act. 

A clear role for a mental health officers in both providing a social perspective and a 
check and balance of medical opinion, thereby providing a link with local authority 
social care resources and to ensure community care needs are addressed; 

The role of the Mental Welfare Commission in providing overall protective 
functions for mentally disordered people. 

3. What do you feel are the most significant problems with currenf mental health law in 

e - 
e 

0 

0 

e 

-- 0 

e 

Scotlanct, either in the way the legislation is worded or the ways in which it is 
applied? 

It does not fulIy protect the legal and civil rights of mentally disordered people; 

It does not provide a clear compulsory detention criteria in which to guide practice; 

It is focused towards hospital care and treatment and not community care, . 
treatment and support; 

It is heavily weighted and informed by medical opinion, this where mental illness 
has both a clinical and social influence on a persons life; 

Emergency compulsory admission is used as the primary route to compulsorily 
admiG 

There is no clear linkage with other major legislation concerning vulnerable people, 
eg community care (right of a full interdisciplinary assessment) and homelessness 
legislation; 

Treatment has a predominant medical and pharmaceutical approach; 

The definition of mental disorder and the definitions of the various mental disorders 
are unclear; 

It does not provide adequate protections for finances, property and assets of 
mentally disordered people; 

It does not adequately offer a flexible range of protective provisions for people in the 
community who may be at, or pose, risk because of their mental illness; 

5 
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It does not involve the person fully in the provision of care and treatment whether it 
be informal or compulsory, examples being “defacto detention” where people may 
be coerced into hospital inappropriately; 

There is no statutory responsibility to provide ongoing care and support; 

- Confused discharge responsibilities in relation to Secretary of State patients and 
mentally ill patients being discharged from the State Hospital on Licence. 

It does not adequately cover complex issues arising from dual application of law, eg 
mental health and criminal justice legislation; 

It is ambiguous in a number of areas. 

4. What are the main reforms you would like to see to mental health law in Scotland? 

Greater legislative protections of legal rights such as appeal and review of 
compulsory provisions; 

Greater recognition of the fact that most mentally disordered people now live in 
community settings; 

Increased social care and holistic perspective to balance clinical authority; 

A requirement to involve mental health officers in all compulsory care provision; 
I- 

A duty to involve MHOs in all involuntary admissions, in particular emergency and 
short term detentions, and discharges of mentally disordered people subject to 
compulsory provisions; 

The review of the duty to provide after care (presently section S), giving greater a 
clarity around duty to provide and an individual’s right to receive; 

Reform of the criteria surrounding compulsory detention; 

Reform of the terms and definitions applied in the present Act 

Reform and removal of a relative’s role in applications and consents to involuntary 
admission and guardianship; 

Reform of the provisions relating to compulsory care and treatment of people with 
personality disorder, mentally disordered older people and mentally ill children; 

.- 

Clear definition around mental incapacity and provision for the protection of 
property and finances of vulnerable adults; 

6 
I:VLANNINGV)uncan\ReportsMental-1 .lwp 



Retention but review of Guardianship to provide one intervention “‘welfare” orders 
such a as emergency compulsory admission to a social or nursing care setting; 

Reform of the probation order with condition of psychiatric treatment currently 
contained within criminal justice legislation; 

Removal of the term “mental handicap” and review of the definition of “learning 
disability” and treatment thereof; 

Clear provision around the duty to protect vulnerable mentally disordered people 
from abuse and lack of care in non institutional settings; 

- A duty for social and health care authorities to provide adult care protection 
guidelines; 

Clear definition of role and responsibility of the responsible medical officer, mental 
health officer and general practitioner; e 
Clear definition of role of local authorities in relation to aftercare, domiciliary care, 
respite and residential care for people with mental disorder; 

Clear complaints duties and responsibilities for health and social care authorities. 

Linkage between Secretary of State patients and mentally ill patients being 
discharged from the State Hospital on Licence. 

Overarching principles 

1. What are the principles that should guide mental health law? 

e .- Voluntary intervention and the consent of an individual for admission, care and 
treatment should be the primary principle applied wherever possible; 

The least restrictive option and approach should be pursued wherever possible; 

People have the right to care and treatment if it is required 

Legislation should ensure anti-discriminatory practice; 

The individual should be central to any action arising; 

Maximum confidentiality should be applied at all times. 

1.1. Should key principles be set out in the legislation? 
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- W;e agree that key principles should be contained and set the context in which the 
new legislation would be both drafted and delivered. As well as assisting courts and 
practitioners, consideration should also, however, be given, perhaps in Code of 
Practice, as to how principles are monitored and protected, perhaps by the Mental 
Welfare Commission? 

1.2. To what extent would the principles in the Law Commission’s Incapable Adults Bill 
be appropriate? 

The principles contained within the Incapable Adults Bill are useful but should not 
be applied in the same format. The term “incapable adult” should not be used to 
define the range of mental disorder. 

1.3. What additional or alternative principles would be desirable? 

Other principles, for example: 

- No one should be deprived of their liberty without due process and protection of 
law; 

The least restrictive approach should always be pursued for mentally disordered 
people under the Act; 

The consent and involvement of mentally disordered people should be a primary 
consideration within mental health law; 

Definitions 

2. How should the law define the category or categories ofpeople covered by mental 
health law? 

The law should have clear categorisation of people affected by a mental disorder. 
Present mental health legislation reflects the definition of various forms of mental 
disorder e.g. mental illness, mental handicap and mental impairment. The term 
mental handicap is no longer appropriate and a clear definition of the term learning 
disability should be considered. Personality disorder if contained within new 
legislation should be redefined giving a clear consistent definition which would be 
understood by all agents of the mental health act. 

- 

Reference in mental health law should now exclude the terms promiscuity, immoral 
conduct, sexual deviancy, alcohol and drugs; 

2.1. Is ‘mental disorder’ an appropriate term? 

The term “mental disorder” is a popular overarching term; 

8 
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Mental disorder is a reasonable term to encapsulate the variety of states associated 
therein. An overarching term such as mental disorder in legislation would continue 
to be used generally to encapsulate individual disorders e.g. mental illness and 
learning disability. Specific provisions, however, may relate to these conditions and 
provide relative responses based on their nature and effect on people lives. 

The terms mental impairment and severe mental impairment require review to 
provide greater clarity. 

.- 

2.2. Should the general term be further defined? 

The general term may be further defined in line with up to date clinical thinking but 
should not be too specific to prevent flexible action; 

2.3 If so, what conditions or situations should be include4 and how should they be 
referred to? 

Certainly the term of personality disorder should be reviewed and clearly defined. 
Also the point where some of the more serious affective disorders cross the interface 
between mental health problems and severe mental illness falling within the terms of 
mental health legislation, require clearer definition. Definition around serious 
mental illness requires clear criteria which may include the disabling effects of the 
mental illness and the duration in which the person may be affected. 

- 

2.4. Are there any specific Conditions or situations which should be excluded from the 
definition? 

No 

2.5. Is it possible or appropriate to define mental disorder on the basis of need rather that 
diagnostic category? 

It  may be possible to consider need in relation to mental disorder, which may 
include complex, variable, persistent, unpredictable and intermittent need. Need, 
however, could only be established by a duty to provide a full, comprehensive, 
mulit-disciplinary assessment, 

._ 2.6. . . Should people with personality disorders be included in mental health legislation? 

Personality disorder should be included in mental health legislation, but with 
greater clarity around definition, treatment, risk and criminal behaviour. 

9 
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. 2.7. If so, how shouldpersonality disorder: be defined (if at all)? 

However it is defined this should include severe social and personal disturbance, 
irresponsible or risk behaviour associated with this disorder 

2.8. 

There should be a specific treatability requirement for personality disorder. 

Should there be a specific beatability ’ requirement for personality disorder? 

2.9 If so, how should ‘treatabilify’ be defined? 

- This should indicate wider “non clinicaln forms of assessment, care and treatment 
giving clear agency and professional duty for delivery of service. 

a 2.10 Should it be possible under mental health legislation to detain people because of a 
risk to the public, if there is little prospect of their condition being alleviated by 
treatment? 

It should be possible under mental health legislation to detain people because of a 
risk to the public with little prospect of their condition being alleviated by treatment. 
There is an obvious need to detain people not on the basis of treatment, but also for 
assessment and containment in their and the publics’ best interests. 

2.11 Should learning disability be included in mental health legislation? 

Learning disability or‘a term similar should be included in mental health legislation. 
This however would require to be qualified on the basis of “disability”, seriousness 
and the need for care, support, treatment and containment if necessary in the best 
interests of the individual concerned. 

-2.12‘ . If so, should it be linked to a ‘treatability’ requirement? 

Learning disability similar to personality disorder should have a broader range of 
response and not just treatability. Again this would include assessment and 
containment leading on to a less restrictive legal provision. 

2.13 If learning disability were to be removedfiom mental health legislation, would 
changes need to be made to any other legislation to safeguard the interests of people 
with learning disabilities? 

If learning disability was to be removed from mental health legislation there would 
need to be changes to community care legislation, children’s legislation and criminal 
justice legislation to accommodate the needs of people with learning disability for 
care and protection. 

10 
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2.14 Shouldpeople with head injuries be included in mental health legislation? 

People with head injury, but more clearly defined as brain hJnry, should be 
included in mental health legislation. But again with a greater range of options 
available and also a clearer diagnostic classification indicating seriousness and 
complexity of need. 

2.15 Are there particular issues which dementia raises in relation to the definition of 
mental disorder? - 1. 

Dementia does raise particular issues in relation to the definition of mental 
disorders. Present legislation seems to lend itself better to adults with mental 
disorder rather than older people. The assessment of dementia as a mental disorder 
requires clarity in relation to the seriousness of and complexity of the persons need. 
Again the range of provision attached to the person with dementia’s need for care 
and protection is limited. There needs to be a fuller range of legislative actions 
available in relation to people with dementia and their carers. 

. 

e 
._ 

Types of intervention: 

3. In what ways should it be possible to intervene without consent in the life or treatment 
of a mentally disordered person? 

Consent should always be a necessary prerequisite in working with an individual 
with mental disorder which should be enshrined primarily within legislation. 
Intervention without consent is however justified where the individuals health, 
safety or behaviour causes such concern or difficulty to warrant intervention. The 
need to act without the consent of the person should only be justified where there is 
severe risk or  damage to the individuals health, safety or social circumstances or 
indeed public protection. Continued assessment of an individual’s ability to provide 
informed consent should be inbuilt within a new review arrangement to ensure a 
persons right of consent at the earliest possible opportunity. I) 

3.1 What are the justij7cations for compulsory intervention? 

Serious risk to health, personal safety, welfare, life and protection of the public. 
.- 

L This should including gradual deterioration of health of coping/functioning and 
where compulsory intervention would halt this deterioration; 

Where the individual has lost insight and the ability to make rational reasonable 
judgements (such as a “prudent” person would make). 
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Do have the ability to treat; 

3.1 1 m a t  are your views on the restriction of leave of absence to 12 months? 

Does prevent abuse of the provision; 

Longer term L.O.A. may be useful in assisting people with history of cyclical 
admissions reach long term stability; 

0 Should include joint agency care planning (care programme approach) and clear 
role for MHOs in monitoring, review etc. 

Criteria for intervention 

4 What criteria justifl compulsory intervention? 

-- Clear evidence (unless in an emergency) of major mental disorder; 

The capacity (or lack of) of the individual to both understand hisher predicament 
and respond appropriately thereto; 

The clear evidence (unless in an emergency) of major risk to self or others; 

The lack of alternatives to compulsory intervention in which to prevent this; 

The inability of the person to consent to needed assistance and care; 

Evidence of deterioration of health, safety and welfare towards crisis and major 
risk; 

Compulsory intervention to be based on accurate balanced assessment (including 
risk assessment) from both health (consultant psychiatrists) and social work (mental 
health officers) agencies; 

-_ Provision of a legal advocate; 

Hearing and approval for compulsory intervention by independent judicial body 
(perhaps to include impartial professionals in the field); 

Statutory right of appeal and review built into all compulsory intervention orders. 

4.1 Is there any justification for having different tests for treatment without consent of 
mental disorder and physical conditions? 

Yes 

14 
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4.2 Should the criteria for compulsory treatment for mental disorder include the patient’s 
lack of capacity to make a treatment decision? 

Yes 

4.3 
-.. 

If so, how might capacity be defined and measured? 

The person’s inability to make a sound C6prudent” judgement based on the gravity 
or degree of the predicament which arises from their mental disorder. 

4.4 In what circumstances (if any) should it bepossible to take compulsory measures 
where a patient appears to have the capacity 

Past patterns; 

Evidence of inconsistency; 

Need to assess further. 

4.5 Is it possible to specifi the degree or type of risk that justifies compulsory 
intervention? 

No, only by proper risk assessment (to include social factors) to establish, as close to, 
level, degree and type of risk which warrants compulsory intervention. - 

4.6 If you favour a range of compulsory interventions (see 3.3 and 3.4) should they have 
diferent criteria, and how would risk and capacity be balanced in each case? 

Yes, the criteria should be based on a graduating scale of risk and capacity and the 
responding compulsory intervention based on the least restrictive and 
inconveniencing method in which to remove the person from the degree or level of * risk 

4.7 What would be the appropriate criteria for an intervention directed at assessment, 
rather than treatment? 

The need to ensure an adequate and least restrictive response based on level of need; 

Early intervention based on prevent deterioration towards crisis; 

Identification of actions, resources, alternatives to further compulsory intervention. 
- 

4.8 Should different criteria apply for interventions not involving medication or physical 
treatment? 

Yes in particular in relation to people with learning disability, brain injury, 
dementia and personality disorder. 

15 
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4.9 If there are different categories of ‘mental disorder’ for the purpose of compulsory 
measures, should there be a requirement for a rar’ew of the compulsory procedure 
when a person’s diagnosis changes from one category to another? 

Yes 

Initiating a compulsor~ intervention 

5 who should have the right to initiate procedures for Compulsory intervention? 
- 

Consultant Psychiatrists (responsible medical officer) 

Social workers (mental health officers) 

General Practitioners (but only if properly trained and designated) 

It would depend on what is meant by initiating or pursuing compulsory 
intervention. If it is just to initiate this may include relatives, police, housing 
agencies, voluntary agencies etc. 

5.1 What roles should doctors, social workers, and relativesplay in initiating or 
renewing compulsory measures? 

Doctors (approved under legislation) would have the role of assessing and delivering 
on clinical aspects eg. diagnosis, treatment, management of medication; 

Social worker (as mental health officers) would have the role of assessing risk, social 
care aspects, community based alternatives, applying for compulsory interventions - and managing the process; 

Relatives would have no formal involvement in the compulsory intervention, but 
would inform and give opinion (which would have due regard in court) on the 
compulsory intervention. 

5.2 Should doctors and social workers be required to have particular qualifications, 
experience or training before being authorised to act in relation to a compulsory 
intervention? 

Yes 

.- 
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5.3 How should relatives be d@ned for emergency and non emergency procedures? (see 

also section 14) 

As well as defining who ‘relativesy are, the emphasis should be on the 
relatives. For example, whether this means the nearest blood relative or person 
exercising care and control of the person involved. ( T h i s  point is covered again at 
Paragraph 14.5). 

As informants giving information and support, and commenting of suitability of 
intervention 

of 

* As active participants in care planning, etc. 

5.4 Should other people with an interest in the person’s weljare have a role? 

‘Yes, but only with the mentally ill person’s consent and again as providers of 
information”. Our response does not take account of the situation where the 
mentally ill person in incapable of giving consent. I think there is also a need to 
define the meaning of “with an interest”. Again a clearer definition of “roleyy will be 
required. 

- 
re 

5.5 What safeguarcis are needed for emergency measures in particular? 

The legal rights of the person for appeal and review of decisions 

Consent of the person 
_ I  

A joint approach by health and social care professionals (approved doctors and 
MHOS) 

Adequate consideration of other methods eg. full compulsory procedures (currently 
section 18) unless prevented by “undesirable delay” or “urgent necessity.” 

5.6 In what circumstances might it be appropriate for these safeguards to be waived? 

-- Immediate risk to life and protection of others 

Time Limits 

6 

72 hours / 7 days / 28 Days / 3 months / 6 months /12 months 

There should also be review of the timescales in relation to responding to the Act 

What time h i t s  should there be for compulsory intervention? 

I:\P~GU)uncan\ReportsMental-l .Iwp 
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6.1 Should it be necessary to have an emergency detention before moving onto a period of 
short-term detention? 

No, this should be based on need 

Reviews and appeals 
.- 

7 

Independent review of compulsory intervention; 

What procedures should there be for independent review of compulsory intervention? 

Quicker response from the Mental Welfare Commission; 

Immediate access to legal advocates and representatives; 

Immediate access to the courts/sheriffs etc.; 

Right of written explanation to person compulsory detained of reason for detention 
and right of appeal and review. 

7.1 Should it be possible for a patient detained under emergency measures, or someone 
acting on his behag to require the detention to be raiaved in some way? 

.- 

Yes 

7.2 If so, how might such a review be carried out in the time available? 

Direct access to court (such as in child protection procedures) or MWC e 
7.3 Which procedures should automatically require a hearing, and which should be 

dependent on the patient (or a thirdparty) requesting one? 

Short to longer term interventions 

7.4 Should the review procedure by the Mental Weljare Commission be retained 
alongside the legal processes of review and appeal? 

-- Yes, but expanded 

I:\PLANNING\Duncan\ReportsMental-l .Iwp 
18 



317 9 

7.5 

The sheriff court is not the most appropriate forum for this 

What forum is the most appropriate for considering compulsory measures? 

A mental health tribunal or another similar independent body 

7.6 What forum is the most appropriate for hearing appeals? 

Same as 7.5 

Mental Welfare Commission 

7.7 
-- 

What information should be made available to the forum? 

Health &social circumstances 

*@ Risk assessments and risk factors 

Other factors such as protection of property, finances etc. 

Alternatives to compulsory intervention 

7.8 m7hatprocedure.s should the forum adopt? 

Nocomment. 

7.9 What matters should the body reviewing a compulsory measure be entitled to rule 
upon? 

._ Appropriateness of compulsory measure 

Person consent, liberty and right to informal care 

Quality of care and treatment 

Quality of reports, assessments and judgements 

Alternatives to compulsion 

7.10 Are there ways in which access to justice could be improved forpatients? 

Right of access to legal advocates and representatives 

Right of appeal on compulsory methods 

Duty of continual review and responsibility to discharge where no longer required 

.- 
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7.11 

No 

Shouldpeople other that qualified lawyers be allowed to representpatients? 

Monitoring the continuing need for compulsion 

8 What requirements should there be for doctors, hospital managers and others to 
monitor whether compulsion continues to be justified? 

Continual review at statutory based timescales 

Reports to the Mental Welfare Commission 

Involvement of MHOs at reviews 

Advocates at  reviews 

-- 8.1 . . Who should have the power to bring compulsory measures to an end without a legal 
process ? 

Local Authority in relation to Guardianship 
= Director of Social Work f Chief Social Work Ofleer. 

Responsible Medical Officer 

Mental Health Tribunal 

Mental Welfare Commission 

First Minister in relation to restricted patients 

8.2 Should the criteria for deciding whether to end compulsory measures be the same as 
those for initiating compulsory measures? 

@ 

Yes, but based on any of the criteria no longer existing 
.- 

Special treatments 

9 What interventions require special safeguards? 

Any treatment likely to cause harm to the individual 

Physical restraint, seclusion, locked wards etc 

Emergency compulsory admissions from the community 

20 
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9.1 

NoComment 

Are there particular drug treatments which require special safeguarh 

- 9.2 . . Should there be additional safeguards where the dosage of medication exceeds a 
specified level cfor example, the recommendations in the British National 
Formulary) 1 

NoComment 

9.3 What restrictions should there be on giving ECT to non-consentingpatients? 

NoComment 

9.4 Are there any measures apart from drug treatment, ECT, psycho surgery and 
hormonal implants which require particular safeguards, and, if so, what safeguards 
should these be? 

NoComment 

9.5 Are there interventions which should never be carried out on a patient who has not 
consented? 

-- No Comment 

9.6 Do safeguards need to be diferent for patients who refuse consent andpatients who 
are not resisting treatment, but cannot give a valid consent? (see also section I6  on 
Incapable Adults) 

NoComment 

9.7 Should the law specifi how often specified safeguards (such as second opinions) a should be renewed? 

NoComment 

9.8 Is the three month period during which drug treatment can be given to detained 
patients without either consent or a second opinion appropriate? 

NoComment 

*- Volun’tary Patients 

10 Are safeguards needed to protect mentally disordered patients not subject tQ 
compulsory intervention ? 

Yes, most definitely 

21 
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10.1 Should there be additional safeguards for patients who are incapable ofprotecting 
their own interests? 

Yes 

10.2 In what ways should the safeguards for incapable patients who are not subject to 
compulsion rejlect or differ fiom those for patienb who are under compulsion? 

There should be a statutory right of assessment and review of care, treatment and 
hospitalisation or residence in a community setting for those not able to give clear 
consent but appear to comply with care and treatment - 

Following this there should be the allocation of an advocate to protect the interests 
of the individual and, within the bounds of law, act to aid communication and try, as 
best one can, to reflect the persons wishes or in a way which would reflect their view 
normally, taking account of family and carers comments .14;' 
A Mental Health Officers should be required to report on such cases to the Mental 
Welfare Commission and any Mental Health Tribunal 

10.3 Should any additional safeguards apply to people in the community as well as in 
hospital? 

Yes, same as 10.2 

10.4 Are provisions needed to ensure that mentally disorderedpatients who are 
vulnerable, but neither incapacitated or subject to legal compulsion, have their rights 
respected and views properly taken into account? 

- 
Yes through citizens advocacy with direct route to legal advocacy and representation 

a 
Information 

I1 How should the law emure that parents understand, as far aspossible, their legal 
situation, and are able effectively to use their rights? 

Provision of written and oral information about compulsory care, treatment 
(including why this was necessary) and rights, and the requirement on professionals 
to assist the individuals understanding and explain in plain language what this 
means in effect 

Allocation of advocacy to aid communication and enhance understanding 

._ 
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Advocacy 

12 
- a * -  

Should there be a general legal right to have an advocate provided? 

Yes, in cases (above) discussed earlier and where the persons expresses _- - a wish for 
this 

2 .  

12.1 Should such a right be mandatory for certain groups ofpeople, such as people who 
mQy be incapable, or subject to compulsion? 

Yes as discussed 

12.2 

Yes, right of access to the person, information about the person and attendance at  

Should advocates have any specific rights orpowers? 

reviews etc 
?c) 

- 0  But no specific powers these should rest with the professionals with statutory 
responsibilities 

12.3 If advocacy is to be provided for incapablepatients, how should this be arranged? 

Following assessment (test) of capacity to understand or provided clear consent 

12.4 Should advocacy schemes be subject to any oversight or monitoring to ensure 
. quality? 

Yes, by the local authority (registration and contracting) and arms length inspection 

12.5 Should there be a legal requirement that mechanisms for collective advocacy be 
provide4 and in what settings? 

e Yes, in certain areas such as in hospital, acute areas, discharge programmes, 
community based settings with more than a 10 or so people either residing together 
or receiving services from the same provider 

Services 

13 Should there be duties on health bodies or local authorities to provide a particular 
type or level of services to people with mental disorders? 

Yes, this should be both in relation to the provision of services and care and 
protection systems 
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Additionally and fuadamentally there should be emhrined within-legislation access 
to additional resources provided by central government to ensure that rights to 
receive care and treatment contained in legislation are backed fully with the 
resources in which meet these needs 

._ 
If people have a right to care, treatment and provision of services there should be 
corresponding legal duties on health and local authorities to provide 

13.1 Shouldpeople with mental disorders have a right to an assessment of their needs or a 
care plan? 

Yes, this should link with and strengthen the right of assessment contained in 
community care legislation 

There should be a corresponding legal right of a care plan and care management, 
and where required, legal entitlement /right to the care programme approach 

For people subject to compulsory measures the right of assessment should be 
incorporated with MHO duties to provided SCRs, thereby providing a statutory Link 
between mental health and community care legislation 

t 

13.2 Should there be greater rights of choice for service users? 

- fight of choice should be considered in the same legal context as choice for all 
community care client groups, although linkage and strengthening within mental 
health legislation would be useful. provision of mental health advocacy should also 
focus on ensuring informed choices for mentally disordered people 

13.3 Are there minimum standards which would be set down? 

Yes, and certainly in relation to compulsory measures and informed by a code of 
practice with statutory weight 

Generally, in relation to provision of care this should be set in the context of 
community care regulations and requirements 

e 

13.4 Should people subject to compulsion have particular rights in relation to services? 

Yes, rights to a quality response and all the principled rights contained in the earlier 
part of the legislation eg right of liberty (article 5.1 European Convention of Human 
Rights), be treated with dignity, privacy, review etc 

.- 
13.5 . How should duties to provide services be enforced? 

Greater powers for Mental Welfare Commission 

Easier access to courts 
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13.6 Do you have any views on the operation of the NHS and local authority complaints 
procedures in relation to people with mental disorders? 

There should be consistency across both procedures especially in relation to 
compulsory measures 

Mental Welfare Commission should have access to complaint notifications and 
reports 

13.7 Should there be a legal requirement for health, social work, housing and other bodies, 
- . . to co-operate in the delivery of mental health services? 

Yes 

Relatives and Carers 
1) . .  

14 Is there a need for carers andfor relatives to have stronger rights in mental health 
legislation? 

There is a need to link with carers legislation in relation to right of assessment and 
provision of services to reflect particular needs of this group 

Also increased rights in certain areas such as right to consult with and to provide 
opinion and comment 

Carers of mentally disordered people have different needs from other groups who 
require more physical care and support. This shouId be reflected through carers 
assessment and provision of services - 

14.1 What rights should relatives or carers have to be informed or involved in a patient's 
care and treatment, or their legal situation (such as renewal of an order)? 

At all times, except where there is a clear wish from the patient against this 
I) 

14.2 What rights (if any) should relatives have to information if the patient does not wish 
them to be informed? 

Where the individual is unable to provide informed and clear consent 

Where there is clear indication of risk to them or others around them 

14.3 Should carers have the right to have their needs assessed by health as well as social 
work agencies? 

Yes, but this should be in the context of one core inter agency assessment provided 
by the local authority 

._ . .  
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14.4 Should carers have a right to suppori services which will enable them to remain in a 
caring role? 

Yes, but again backed up by additional resources 

14.5 How should the nearest relative be defined? 

The relative or carer with consistent, ongoing and personal contact 

14.6 What rights should the nearest relative have in relation to compulsory measures? 

Right to initiate compulsory proceedings, to be consulted with and notified. Not 
right of consent or to make application for compulsory measures 

14.7 

Where the person so wishes or personal circumstances change 

In what circumstances should it be possible to change the nearest relative? 
.- 

Legally, in relation to compulsory care, through court 

Civil & Social Rights 

IS Is there any evidence of civil and social rights being adversely affected by being 
treated for mental disorder or detained? 

There have been problems in accessing bank accounts and other sources of income 
for people who have been assessed as incapable. (This is an area which should be 
covered by the Incapable Adult Proposals). * Yes, some Housing providers actively discriminate against mentally disordered 
people accessing main stream tenancies. Also the DSS could improve their policies to 
ensure mentally disordered people have full access to benefits and information about 
benefits 

.- 

15.1 If so, what steps might be taken to address this? 

Legal provision to counter this 

15.2 What eflect (if any) should being subject to compulsion have on the right to vote? 

None, except for the ability to make informed judgement 

15.4 Are you aware of the implications of the European Convention on Human Rights for 
current or prospective mental health 

Yes 
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155 Are you aware of any other international measures which should be taken into 
account in reviewing mental health law? - 

UN Declaration on the Rights of Mentally Retarded Persons. Although the 
Declaration is 20 years old, the principles are particularly appropriate in relation to 
the current reforms of Mental Health law, the main focus being on minimum 
intervention and providing support to the individuals to enable them to achieve their 
full potential. 

Only some of the other “radical” solutions taken, with disastrous consequences eg 
Italy - “Psychiatrica Democractica”, Greece - Leros Island, etc 

Article 5.1 European Commission of Human Rights (ECHR) 

Incapable Adults (Health Issues) 

16 Should legislation on medical issues affecting mentally disordered people be 
.incorporated in an Incapable Adults Bill (if one is introduced in the near future) or be 
included in subsequent mental health legislation? 

- 0  This should be in mental health legislation so as not to confuse 

16.1 What are your views on the general treatment authority for doctors and its limitations 
(Recommendations 58, 64 and 65)? 

Agree, but should be subject (except in an emergency) to consent by an approved 
doctor or mental health officer for this purpose 

16.2 Are there any particular implications for mental health law in relation to a general 
treatment authority for patients not subject to detention? * 

Yes in relation to controversial treatments without clear, informed consent 

16.3 Should special safeguards for particular treatments carried out on patients subject to 
. compulsion? 

Yes 

. .  - 16.4. . What are your views on theparticular safeguardk in relation to sterilisation, ECT, 
medication for mental disorder, abortion, psycho surgery and homonal implants? set 
out in recommendations 59-63? 

The sheriff should be approved as having the required experience and training to 
authorise this sort of treatment 
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This should be based on a full report (perhaps by a mental health officer) 

The person should have access to legal advocacy and representation in court 
.<. 

16.5 
. 

Are there any other treatments that require special safeguards for incapable adults 
and, if so, what should the safeguards be? 

: .  

Although this question refers to safeguards for medical treatment, certain care 
measures eg major decisions in relation to property or  finance also require certain 
safeguarding. 

.- 
16.6 Should thepower of a doctor to give treatment, and a guardian or werfare attorney to 

consent to treatment, be restricted so that they cannot authorise detention in hospital? 

Yes, compulsory admission and detention (uniess in an emergency) should only be 
authorised by the legal body set up for this purpose 

16.7 Are there other interventions which should only be carried out on an incapable adult 
using mental health legislation, and not using the doctor's general authority to treat 
or consent by a guardian or werfare attorney? . 

Nocomment 

16.8 Should a doctor be able to override refusal of consent by a guardian or wellfare 
attorney on the basis of a second medical opinion (Recommendations 66 and 67)? 

No, unless there is severe risk to life or limb and certainly not where this applies to 
non medical circumstances where additional consent is required eg Mental Health 
Officer or welfare attorney 

._ 

16.9 What are your views on theproposals in relation to advance remals of treatment 

c . (Recommendations 68-74)? 

Nocomment 

16.10 What status (ifany) should advance statements, or the views of guardians or weyare 
attorneys, have in relation to treairnent carried out on a compulsory basis under 
mental health law? 

They should have equal status to medical authority 

16.11 What are your views on the proposals in relation to medical research on incapable 
adults (Recommendation 75) ? 

Nocomment 

.- 
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17 Should mental health law inc.dde speci& measures to protect vulnera,,,, adults Pom 
abuse or qloitation? 

Yes 

17.1 Should there be a specific criminal offence of abuse of mentally disorderedperson 

Yes 

17.2 

No 

Should there be a special defence for staff working with mentally disorderedpersons? 

17.3 
. . exploitation, without unduly restricting their rights and freedom? 

How can legislation best protect people with mental disorders fiom sexual * _ -  -- 
By clear code of practice 

17.4 What are your views on the desirability and practicality of the Scottish Law 
Commission proposals? 

The law on the protection of property and finances of vulnerable adults is long 
overdue. There is a danger, however, of removing key measures eg emergency place 
of safety (section 117) and Guardianship, which has a longer time span and is a 
major “welfare” provision from mental health legislation, thereby removing this 
from the context of all other compulsory care measures. 

17.5 Are there any other ways in which procedures for protection from harm could be 
improved? 

Reform of the use and powers of Guardianship E.g., emergency guardianship in the 
community. 

.- Involuntary Assessment, in hospital and perhaps in the community. 

17.6 Do you feel that the currentpolice powers are appropriate and, if not, how might they 
i be improved? 

No there needs to be closer co-operation in relation to “adult protection” and a 
statutory knitting together of all the statutes and circulars which relate to this area 
eg Section 118, Appropriate Adult, Criminal Justice Legislation, Care Programme 
Approach, etc 
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17.7 Are there improvements which could be made to legislation which would reduce the 
risk ofpeople with mental disorders being harmed through misuse of illicit drugs? 

Yes, greater powers for police, health and local authorities to control either: - 
(a) direct access to by mentally disordered people where there is a history and 

pattern of drug and alcohol abuse affecting mental disorder and therefore 
success of remaining in the community and avoiding major crisis, and; 

(b) distribution of in areas where mentally disordered people are being cared for. 

Mental Disorder & Criminal Law 

18 Are there any problems in using the current legislation (in Part VI of the I984 Act 
and the Criminal Procedure (Scotland) Act 1995) concerning mentally disordered 
offenders? 

Yes, some personality disorders appear to have no response to ‘treatment’ and could 
continue to pose a risk to themselves and the community. 

18.1 Might the currentprovisions be improved or simplified? 
- 

Yes, in particular, of definition and treatment of personality disorders. 

18.2 Would it be helpful to have all legislation relating to mentally disordered offenders 
included in one mental health act? 

Yes, e.g., Mental Health Patients in the Community Act. However, it may well be 
helpful to have the provision that, if appropriate, some individuals’ behaviour fall 
within the auspices of the criminal justice system. 

18.3 Are there any new disposals that should be available to the courts where an offender 
has a mental disorder, or ways to improve existing disposals? 

-- the public interest to prosecute. 

Nocomment 

18.4 Should the legislation encourage diversion from the criminal justice system, and how? 

Yes, depending on the level of disorder and seriousness of the offence and 
availability of appropriate treatment in the community and whether it would be in 
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18.5 Are there ways to change the legislation which mightpreventpeopie with mental 
disorders being inappropriate@ imprisonec& and encourage transfers between prison 
and hospital when appropriate? 

9 It would be helpful for enforcement and prosecution agencies to implement current 
provision, under the Criminal Procedures and Mental Health Act in a way that 
includes practical measures e.g. MHO’s input. 

18.6 Should any changes be made to the criteria for admission to the State hospital? 

18.7 Is it right that decisions on absolute and conditional discharge of restrfctedpatients 
should be made by a minister? 

18.8 Are there ways in which theprocedures for absolute and conditional discharge could 
be improved? 

9 Nocomment 

18.9 Should there be any change to the grounds on which a resfrictedpatient should be 
discharged and should the same criteria be applied by the Secretary of State and a 
sherifl 

9 Nocomment 

.* 18.10 . What are your views on the newprocedures for people who are ‘insane’? 

Nocomment 

18.11 Should there be further changes in procedures for people who cannot understand a 
trial process? 

Under these circumstances, a trial process may not be appropriate, whereas the 
“Examination of Facts” under Section 55 Criminal Procedures (Scotland) Act 1995 
may be more relevant. 

18.12 What are your views on the hospital direction? 

N o  further comment to summary note 

18.13 Should the definition of ‘insanity’ be changed. and ifso, how? 

Nocomment 

.- 
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18.14 Should there be changes to the defence of diminished responsibility? . 
2. 

Nocomment , 

Mental Welfare Commission 

19 What should be the role andpowers of the Mental Werfare Commission? 

.* General and specific in relation to duty to “exercise protective functions ...” 
19.1 What should the composition of the Commission be? 

A balance between health, social work, legal disciplines and others which include 
representation across the spectrum of appropriate representation 

*- 19.2 - Should the Commission’s role change to rqflect the move from hospital to community 
services? 

Yes, most certainly 

19.3 Should its responsibilities remain as they are now, be atende4 or modified? 

Extended to allow access to mentally disordered people in whatever setting they may 
reside in the community 

To include not only consideration of deficiency of care but also quality of care and 
treatment 

To require health and local authorities to comply with recommendations made 

19.4 Should the Commission retain its focus on individualpatients, or combine this with 
more general responsibilities, such as disseminating good practice in relation to 
mental health law? 

- 
Both 

19.5 Do you have any views on the way in which the Commission conducts enquiries into 
deficienv in care? 

Should have increased powers to ensure outcomes are adequately addressed 

32 



331 

19.6 If the law were to include statements ofprinciples, should the Commission have a 
formal role of protecting and advancing these principles? 

. 

-. Yes 

19.7 
.- - 

Do you have any comments on the effectiveness of the Commission as it is currently 
operates? 

Generally perceived as being non effective in relation to reviews and appeals in 
relation to compulsory measures 

Should have more “teeth” 

Code of Practice 

20 Should there be a Code of Practice and what, in broad tern,  should it contain? 

All aspects in the application and delivery of the law it represents 

“Good” and consistent practice individually and collectively by the agents operating 
within the terms of the Act -- 

The direct application of principles and rights contained within both the letter and 
spirit of the Act 

Application to all aspect of process contained within the delivery of the Act 

20.1 Is the current Code usefirl? 

e Yes in some parts to guide “good” practice 

20.2 How might it be improved? 

Having more of a statutory basis to comply 

Having a person centred focus 

Clearer and more extensive procedural guidance 

20.3 How much legal force should any Code have? 
.- 

Legal duty to comply with 
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20.4 Are there ways in which such a Code could be made more accessible to service users? 

Yes through consultation and inclusion of drafting and review 

Through extracts for specific purposes eg emergency admissions and rights of 
review 

Children 
._ 

21 Are there any problems about the way in which mental health law interacts with 
children’s legislation? 

Mental Health (Scotland) Act 1984 applies to children in the same way as it does 
even in relation to detention powers and does not take account of the specific needs 
of children. 

Wider issue of whether learning disability should be included in mental health 
legislation relevant to children in particular - ‘Children In Need’ in terms of 
Children (Scotland) Act 1995. 

21.1 Are there any safeguards in children’s legislation which should be added to mental 
health law? 

There are parallels within the Children (Scotland) Act 1995 which could lend 
themselves to a new Mental Health Act. E.g., 

.- . - Interests of the child paramount 
- Minimal intervention 
- Consent where possible - Access to a Justice of the Peace in relation to child protection for review and 
appeal matters 

21.2 Are there any other safeguards necessary toprotect children in mental health law? 

Inclusion in mental health legislation in relation to potential harm, abuse, risk to 
health or safety of child from mental disordered people 

Linkage with Child Protection legislation and between professionaIs and agencies 
involved in the delivery of these Acts 

The definition of mental disorder in the 1984 Act does not relate to terms used for 
children e.g. ‘conduct disorder’, ‘emotionally and behaviourally disturbed’. Also 
there is an understandable reluctance to label children as having a mental disorder. 

There is a need for Parents or Guardians to have clear rights to be involved in 
decisions about treatment and care and receive appropriate support. -- 
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Children should not have to be placed in adult wards and appropriate resources in 
their age and stage of development should be provided. 

21.2 Should there be any particular provisions in mental health law for young people aged 
16-18? 

Yes access to specialised and specific resources eg adolescent assessment and 
inpatient, care facilities 

Women & Minority Groups 

22 Is there a need for law to be strengthened toprevent discrimination, andprotect the 
-- . . rights of women and minority groups, and how might this be done? 

This should be a specific all encompassing law * 
Certain aspects of the law, in particular where this affects the rights of women and 
minority group for specific attention eg sexual exploitation of women with learning 
disability, need to be reviewed 

22.1 Should the current requirement to have regard to the religious persuasion ofpatients, 
be broadened to create a more general principle of non-discrimination? 

Yes 

22.2 Should there be specific safeguards in relation to detention and other compulsory 
powers for minority groups? 

Yes in relation to the provision of interpreters, ethnic advocates etc 

22.4 Are there other ways in which mental health law and services discriminate againsi 
... . particular groups? 

Yes because of unavailability of interpreters etc 

L Lack of single sex wards 

Patients from outwith Scotland 

23 Are you aware any problems with the current cross border arrangements, or ways in 
which they might be improved? 

Criteria for compulsory measures is not consistent on both sides of the border, this 
needs to be consistent 
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cross border arrangements for after care and discharge planning should have a 
- statutory basis 

Certain aspects in each respective law should have legal standing in each country eg . 
Guardianship (with particular duties of appeal and) review 

Mental Health Officers should be able to operate with approval in England in 
certain circumstances 

Provision should be available in relation to transfer and movement of Irish mentally 
disordered people and Scottish mentally disordered people needing transfer from 
Ireland to Scotland 

23.2 Are there any problems with immigration and asylum procedures affecting mentally 
disordered people? 

. 

Yes, uncertainty about aspects of Mental Health Law in relation to asylum seekers. 
Also, the new Asylum Bill to amend Section 7 (2) and Section 8 of the Mental Health 
Act. 

--Social. welfare and other law 

24. Are there ways in which people with mental disorders or subject to mental health 
legislation are disadvantaged in social welfare and other law? 

Yes, by not having specific focus to provide for in community care, housing and 
social security legislation and lack of ring fenced budgets 

Stigmatisation in relation to employment opportunity 

24.1 Are there ways in which the different legalfiameworks could be improved? 

Yes by drawing all the legal frameworks together in the care and protection of 
mentally disordered individuals 

24.2 Are there examples of goodpractice in other social welfare law which could be 
followed in mental health legislation? 

Yes, right to assessment, needs led approach, user focus, complaints procedure, etc 
.- 
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Private Mental Hospitals 

25 Should the registration ofprivate hospitals be transferred to the Commission for the 
Regulation of Care (ifit is introduced)? 

No, this should remain with the local health authority. However ‘Modernising 
Social Care Services’ may have an impact on this’ ? 

Other professional roles 

26 
- 

Are there any areas of mental health legislation where specific powers or 
responsibilities should be assigned to professionals other than doctors and social 
workers? 

No 

rl) Practical problems 

27 Are you aware of any dificulties of interpretation or application in relation to the 
1984 Act? 

Yes, eg: 

(a) Overuse of emergency powers (section 24) 

(b) Underuse of main provision (section 18) earlier to prevent deterioration towards 
crisis - 

(c) “Defacto” detention of people admitted without adequate consent 

. (d) Lack of fl exible powers within Guardianship 

(e) Lack of training and expertise of general practitioners in the application of the 
Act 

(g) Lack of ability for local authority to proceed with section 18 (in terms of section 
18.4) and no requirement for medical practitioners to comply with this or 

timescales to reply to requests for medical recommendations 

(h) local authority duty to provide after care 

(i) Relative and nearest relative statutory involvement in compulsory admissions 

(i) Lack of appropriate community based legislative provision for the care and 
treatment of mentally disordered people 
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(k) Unclarity of definition and treatment of personality disorder, learning disability 
and brain injury 

(I) No clear legal duty for agencies to provide collaborative adult care and 
protection procedures 

Conclusion 

28 

' No 

Is there anything else you would like to add? 
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