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NORTH LANARKSHIRE COUNCIL 

REPORT . 
To:Social Work 
(Operations & Services) Sub Committee 

From : 
Head of Social Work Services 

Date: Ref : 
22 Oct 1996 SP/KT 

Subject: 
Children (Scotland) Act 1995 
Implementation Plan 
Draft Directions and Guidance 

1 . o  Purpose of Report 

TO update the Commlttee on further consultation documents which have been 
issued. 

2 . 0  Draft Guidance on children who are looked after by a local authority 

Looked After Children 

basic Under previous law we were used to talking about children "in care". The 
_.._ 

terminology has now changed. 
who are the subject of supervision requirements from the childrens hearing or 
who are under child protection orders or warrants, are all now "looked after" 
children in terms of Section 1 7 ( 6 )  of the Act. 

Children who are being provided with accommodation 

Local Authorities Duties to Looked After Children 
(Sections 1 7  and 31 - Children (Scotland) Act 1995 

- To safeguard and promote the child's welfare (by among other things, 
preparing the child for leaving care). 

- To provide family support services where the child is at home. 

- To promote contact between the child and his/her parents. 

- To ascertain and take account of the child's views and the views of parents 
and other relevant adults. This duty applies when deciding whether to look 
after the child and to all decisions once the child is looked after. 

- To have regard to the child's religion, race, culture and linguistic 
background. 

- To review the child's case at regular interviews (this is a new duty with 
regard to children who are subject to a supervision requirement). 

The Act introduces a new requirement on parents and others with parental 
responsibility for a "looked after" child to inform the local authority if they 
change address Sect 18(1). It is an offence not to do so Sect 1 8 ( 2 ) .  

This guidance outlines the nature and standard of services which should be 
provided for children who are looked after by Local Authorities. 'Looked After' 
is a new term introduced by Section 1 7  of the Children (Scotland) Act 1995 which 
replaces the term 'in care'. 
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The guidance focuses on the practice issues relating to making arrangements to 
look after children, parents involvement in and contribution to their child's 
care, contact between children and their families, health care, education and 
development, respite care arrangements, supervising placements, reviews and 
records' keeping, amongst other matters. 

3.0 Additional Draft Children's Hearinffs' Rules 

Safequarder 

Under Section 41 of the 1995 Act, every Childrens Hearing and every Sheriff 
dealing with a case from a Hearing must consider whether it is necessary to 
appoint a Safeguarder Section 41(1). 

Under previous law this was only considered when there is a conflict of interest 
between the interest of the child and the parent. 

Privacy of Hearinqs and Riqhts to attend 

The Act restates two important principles of the Children's Hearings: 

(a) the privacy of the proceedings should be respected Sec 43(1) 
(b) numbers of people attending should be kept to a minimum. Sec 4 3 ( 4 )  

provides that members of the press (who have a right to attend under Sect 
43(3)(b) to attend hearings) can be excluded from all or part of a hearing, 
to allow a child to express views to the hearing. 
under the section, explain the substance of what took place during the 
absence Sec 43(5). 

The hearing chair may 

Under Sec 44, it is an offence to publish any information about proceedings at a 
Hearing or before a Sheriff which could identify the child or his/her home or 
school. 

Sect 44(5) states that "in the interest of justice" the ban on publishing 
information can be dispensed with by the Sheriff, the Court of Session in appeal 
matters or the Secretary of State in relation to any proceedings at a hearing 
under previous law, only the Secretary of State could waive publishing 
restrictions. 

Relevant Person 
Sec 93(2) of the Childrens (Scotland) Act 1995 

"Relevant persons" have the right to attend a childs hearing. 
is : 

Relevant person 

- any parent with parental responsibilities and rights under the Act. This 
will always include a child's mother, and the father if he is married to 
the mother. it will not include an unmarried father unless there is a 
Court Order giving him parental responsibilities and rights. A residence 
order saying the child should stay with him will bring with it these 
responsibilities and rights. 

- Any other adult who has parental responsibilities and rights - this could 
include for example grandparents who have a residence order, or a relative 
or friend appointed as guardian in a parent's will or by the court. 

- Someone who seems to be ordinarily in charge of the child. 
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- This could be anyone looking after the child, such as a friend, relative or 
in certain circumstances, a foster-carer. 

It is important for those involved with children who may be going to 
Children's Hearings to check who the "relevant persons'' are in relation to 
the child. 

Childrens Riqht to be Heard 

Children now have the riqht under Sec 45(1) of the Act to attend their own 
Hearings, as well as an obligation to do so Sec 45(l)(b). 

Their obligation to attend can be dispensed with by the Hearing Sec 45(2) where 
attendance would be detrimental to the child or in the case of a Schedule 1 
Offence, not necessary for the just Hearing of the case Sec 45(2). 

It is anticipated that a child has the right to be represented at the Hearing. 
The representative need not be legally qualified. 
children and young people shouid always be asked whom they would like to take to 
the Hearing. 

as a matter of good practice 

A Hearing is given powers to exclude parents or other relevant persons and their 
representatives (eg lawyers) (Sect 46). This may be necessary to obtain the 
child's view or where the parent's presence is causing or is likely to ease 
distress to the child 46(1). 

When the parent or other 'relevant person' including a representative comes back 
into the Hearing, after being excluded she/he has the right to an explanation of 
the substance of what has taken place during the absence Sec 4 6 ( 2 ) .  

Amea 1 s 

Children and young people as well as "relevant persons" have the right to appeal 
to the Sheriff against any decision of the Hearing - it must be made within 3 
weeks of the Hearing Decision Sec 51. 

There is a new appeal to the Sheriff Principal, wither on a point of law, or in 
respect of an irregularity in the conduct of the case Sec 51(11)(a). 

There is a final appeal from the Sheriff or the Sheriff Principal to the Court 
of Session. 
conduct of the case. 
against a decision of the Sheriff Principal Sec 51(11)(b). 

This appeal must concern a point of law or irregularity in the 
Leave is required from the Sheriff Principal for an appeal 

Under Sec 51 the Sheriff may do several things on appeal: 

- Confirm the Hearing's original decision 
- Recall a warrant 
- Direct that a condition attached to a supervision requirement ceases to 

have effect. 
- Tell the Hearing to reconsider the case. 
- Discharge the child from any further Hearing. 
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Sec 51(5)(c)(iii) - The Sheriff may: 

make any decision which the original Hearing could have made - and substitute 
his own decision for that of the original Hearing. This is a major change in 
the law and could potentially alter the existing balance of decision makinq 
between the Hearings and the Courts. 

Business Meetinss 

The Act places "business meetings" of Children's Panel Members before they meet 
to hear a child's case, on an "official footing". Since they were not referred 
to in previous law, their status was uncertain - Sec 64(1). It can deal with 
formal matters such as attendance of the child . 

Children, young persons and their families must be given notice that a business 
meeting is to take place and must be told what will be discussed. 
right to give their views on the issues to be discussed to the Reporter and the 
Reporter must tell the Business Meetings of these views Sec 6 4 ( 2 ) .  

They have the 

Links Between The Courts and Hearinqs 

Sec 49 & 50 - makes amendments to parts of the Criminal Proceedings (Scotland) 
Act 1975 dealing with referral of children and young people from criminal courts 
to Childrens Hearings - the amendments make a clear distinction between under 
1 6 ' s  and over 1 6 ' s  appearing in criminal cases. 

This document sets out 3 further rules to be included in the main revision of 
the Children's Hearing (Scotland) Rules 1986 which are necessary to take account 
of changes introduced by the Children (Scotland) Act 1995.  

The new rules are in respect of business meetings, the rights of certain 
individuals to attend a Childrens Hearing and the issuing of reports for 
hearings to relevant persons. 

A birth father who is not married to the mother but is living with her as 
husband and wife is now entitled to a copy of reports to the children's hearing 
concerning his child/children. 

Consultation on Guidance on Home SuDervision and Contracts 

This consultation document is not part of the Children (Scotland) Act 1995 but 
resulted from the publication of the White Paper 'Scotlands Children'. It 
states the Governments intention to clarify and strengthen the arrangements for 
home supervision requirements by drawing up objectives and standards for home 
supervision. 

It includes arrangements to develop 'contracts' or agreements to which the young 
person placed on supervision, his parents and the local authority would all be 
party. 

This guidance was written before much of the draft guidance and draft 
regulations issued by the Scottish Office relating to the Children (Scotland) 
Act 1995. The draft guidance therefore needs to be reviewed to take account of 
this. 
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5.0 Recommendation 

The committee is asked to: 

1 .  Note these comments on the key issues 

2 .  Instruct the Director of Social work to report to the Social Work Committee 
on the resource implications as they become known. 

3. Remits this report to the Education Committee for their information. 

Head of Social Work Services 

SPNOT4 3 A  
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NORTH LANARKSHIRE COUNCIL 

RESPONSE TO DRAFT GUIDANCE ON CHILDREN 

WHO ARE LOOKED AFTER BY A LOCAL AUTHORITY 

Pg 7 2.13 Making - Arrangements - with Parents or Others 

Other local authority departments such as education should be fully involved in the 
drawing up of a child's care plan. 

Pg 7 2.14 

The guidance on Home Supervision refers to the agreement being signed by all relevant 
parties. The same should applj. to care plans. 

Pg 9 2.20 The Range and Level of Services to be Provided 

This section is extremely confusing and needs clarification to prevent large numbers of 
relatives or friends being approved as foster carers. 

In all reports to the children's hearing the social worker needs to make 
recommendations about possible placements for the child. It is unacceptable that a 
social worker would need to refrain from making a recommendation for a relative 
placement (although they may think this is the best option) to prevent the carers 
needing to be approved as a foster carer. This process which would have little impact 
on the quality of the placement. 

The regulations need to be changed. A relative or friend does not need to be approved 
as a foster carer in order to apply for a residence order. This should be made clear. 

Pg 12 3.2 

(11) 

Parents Involved In and Contributing. to their Child's Care 

Care should be taken not to recommend only one model of decision making. 

(I11 1 Support to parents should be integral to the care plan. 

Pg 17 4.23 Restriction or Termination of Contact 

It does not seem logical to obtain a supervision requirement or a Parental Rights Order 
simply to control contact with parents. There would need to be other substantial 
grounds for taking these significant courses of action. 

Pg 17 5.2 Health Care including. Medical, Dental and Opthalmic Treatment 

Both parents and young people have a say in the treatment (including immunisations) 
nhich the young person may choose to have. This must be made clear in the guidance as 
treatment given without consent maj. constitute assault. 

It is noted this is covered later in Section 5.8. 

Pg 19 6.1 Education and Development 

The Education Department must be full?. involved in the planning for the child in the 
short term and the long term. 
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Pg 20 6.5 

It should be stated what is meant b!. 'supplementing educational opportunities' eg. 
supported study, home tuition, extra staffing allocation to childrens homes. 

Pg 21 6.6 

The child's religious needs should be established before he or she is placed. 

Pg 21 '7.1 Resnite Care Arrangements 

c An explanation should be gi\.en to clarify why respite arrangements are limited to 
120 days, including what the consequences would be of a child being in respite 
care for longer than 120 days. 

There are many children whose total respite package may exceed 120 days. If it is 
considered to be good practice that this is limited to 120 days then this should 
be stated. 

Pg 22 9.1 Reviews 

Again, an opportunity is missed to confirm that reviews should encompass a review of 
the whole familv situation. The focus of the review especially Lvhere the placement is 
short term should not simply be on the child. Statistics of Receptions into Care will 
indicate that a high proportion of children are admitted to care because of family 
dysfunction or for protection and not as a result of the individual behaviour of the 
child. The emphasis on the child can alloLv families and professionals involved to 
label the child as the problem and deflect the need for the whole family to make 
adj ustment s. 

Pg 23 9.5 b 

Clarification is required on the matters nhich &l be left to the discretion of the 
local authority. 

Pg 27 9.18 Attendance Notification and Preparation 

If the Education Department is to be more closely involved in the planning for the 
child then the!. need to be invited to reviews where there are educational difficulties. 

Pg 32 10.1 Establishment and Safekeeping - of Records 

Reference should be made to the SWSG training pack on recording. 

Pg 36 12.5(i) Contents of the Notification 

Difficulties have in the past been experienced in obtaining both medical reports and 
post mortem reports. If this is a statutory requirement then both the Health Board and 
Procurator Fiscal's department must be advised of these requirements. 

Pg 45 .Annexe 2The First Revien, of a Child Placed Away from Home 

The revien. should be full). appraised of the famili\.'s circumstances and not just the 
child's. 

S PN OT4 3 D 
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NORTH LANARKSHIRE COUNCIL 

RESPONSE TO ADDITIONAL DRAFT CHILDREN'S HEARING RULES 

Annexe A 

Pg 1 4(a) and 4(b) 

The proposed amendment does not make clear that both indicators at 4 (a) and 4 (b) 
need to be satisfied in order to receive copies of relevent documents. The 
conditions should read 

(a) he is the father of the child; 

AND 

(b) he is living together with the mother of the child as if they were husband 
and wife. 

SPNOT43C 
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NORTH LANARKSHIRE COUNCIL 

RESPONSE TO HOME SUPERVISION AND CONTRACTS 

Pg 13 Where Should The Assessment Take Place 

The emphasis on minimum disruption to the child is welcomed as is the point that 
assessment should normally be undertaken nlhile the child is still living with the 
family. 

Pg 14 Content of Assessment 

Family Composition and Circumstances 

An assessment should also be made of the family's willingness to work co-operatively 
with the Social Work Department as \yell as their Lvillingness to change. 

The potential involvement of the whole family including extended family, may need 
substantial input. Experience has shown that some parents and carers have poor 
parenting skills, coupled with loiv self esteem and little authority. In many cases the 
bulk of the work needs to be undertaken Lyith the carers rather than the child and this 
should be reflected both in the assessment and the work to be undertaken. 

Pg 18 The Outcome of Assessment 

The issue of withholding information should be set in the context of the Children's 
Hearings Amendment Rules 1995 rvhich allows parents to have copies of reports. 

Pg 19 Reports to the Hearing 

Again this section needs to be set in the context of the new legislation which allows 
parents to have copies of all reports. 

It is not made clear whether a cop!. of the assessment should accompany the report or 
whether the assessment recommendations should merely be referred to in the report. 
Clarification of this is required. 

Pg 23 Education Authorit!. 

Further clarification is required on the responsibilities of the Education Department 
to implement the terms of a supervision order or an!. conditions of a supervision order. 

Pg 33 'Who are the parties to the Sunervision Agreement?' 

The guidance indicates that in all cases, the parties to the written agreement are the 
child, the family and the local authority. It Lvill be necessaq to clarify what is 
meant b). ' the  local authority'. 

Pg 34 'What is the relations hi^ betn:een the Conditions on a Supervision reauirement and 
a Super\%ion .4greement?' 

It should be clarified uhat is meant bjr the 'local authority' in 'the local authority 
is required b!* statute to give effect to the supervision requirement'. 
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In the context of the Children (Scotland) Act the local authority is the whole 
authorit). and this Lvould impl!. that the Social Work Department or the Education 
Department or another department could be made responsible for effecting a supervision 
requirement . 

SPNOT43 B 




