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PURPOSE OF REPORT 

This report advises Committee of the Council’s draft response to the second consultation 
paper on the Scottish Executive Review of the Mental Health (Scotland) Act, 1984. 

BACKGROUND 

On 23rd February, 1999 the Health Minister set up a committee under the chairmanship of 
Bruce Millan to review the Mental Health (Scotland) Act, 1984. The Committee is required 
to report to the Executive by summer 2000. 

In June, 1999 Social Work Committee was advised of the review and remitted the task of 
responding to the consultation paper to the Director of Social Work, in consultation with the 
Convenor and Vice Convenors of Social Work. 

The Social Work Committee of 24th August, 1999 considered and approved the Council’s 
response to the first consultation paper, which included views expressed on over 200 
questions posed. The Millan Committee carefully considered over 150 responses, including 
North Lanarkshire’s response, and is now beginning to formulate its recommendations 
presented in a second consultation paper, which also asks for comments and views. The 
second consultation paper provides preliminary suggestions for changes to mental health law 
and asks for comments on about 175 questions posed by 25th May, 2000. 

NORTH LANARKSHIRE COUNCIL’S RESPONSE 

A detailed response (attached) was made to the second consultation document. 
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4. RECOMMENDATION 

4.1 Committee is asked to - 

- homologate the response 
- note the contents of this report. 

Frn Dickie 
Director of Social Work 
12 May 2000 

(For further information, contact Tom Keenan, Health Social Work Manager - Telephone 01501 824596) 
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2: Principles  AGENDA^ & 
2.1 Do you think that the advantage of reciprocity outweighs any potential 
disadvantage that may result? 

There should be a principle of reprocity. However, this may conflict with the principle 
of non-discrimination and impose a disadvantage on others who are not obliged to 
comply with care and treatment. In addition this may impose on health and social care 
authorities duties they are not able to fulfil without a commensurate increase in 
resources. 

There is a clear need for clear legislative guidance e.g. Guardianship, where an 
individual may be placed in residential care and may be obliged to pay; however, there 
should be duty to provide a resource for an individual the Guardianship of the Local 
Authority. 

The duty to provide after care for people with mental disorder, under section 8 (84 
Act), has not been fully delivered. This must be delivered under new legislation and 
confirmed with Community Care legislation. All inpatients leaving hospital should 
have the necessary services they are entitled to. 

We do think, however, that detained patients may be the most severely ill and 
disadvantaged and would suggest a Specific Grant to fund particular and intensive 
support for this group. 

There should be requirement for a joint assessment from health, social work and 
housing for people receiving compulsory care or treatment. 

2.2 Are there any of the above principles which you think should not be 
included? 

I 

2.3 Are there any of the above principles which you think should be formulated 
differently? 

Participation has to be guided by (a) the individual’s ability to understand (b) their 
vulnerabilities and (c) the professional’s need to discuss and collaborate openly, but 
candidly, in the persons best interest, in cases of risk and protection. This should be 
also extended to include patient advocates and perhaps patient councils. 

- 

2.4 Are there any other principles which you think should be added? 
Concern for the welfare of the individual and not just their health. 1 
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Total Confidentiality as a defined principle. 

Inclusion to guide intervention towards community integration and inclusion of people 
with mental health problems. 

. 2.5 Do you think that the name of the Act should be changed? If so, what do you 
think it should be changed to? 

No, terms such as disorder or disability can be stigmatising and labelling. 

3: Definitions 

3.1 Do you agree that "mental disorder" should be broadly defined in the 
legislation (the detail of the three sub-categories of mental disorder, outlined 
below, notwithstanding)? 

Yes I 

3.2 Are you happy that the detail of the diagnostic basis of this term be 
outlined in guidance and regularly updated? 

Yes, this should also be included in the Code of Practice 

3.3 Are you in favour of the continuation of "mental illness" as a sub-category 
of "mental disorder" and which, as at present, is not closely defined in primary 
legislation? 

Yes 

3.4 Do you agree that this category, "mental illness", should include elements 
such as dementia and brain injury, as well as non-psychotic illnesses such as 
anorexia nervosa? 

No this is misleading. Brain injury and dementia are not a mental illnesses, but are 
mental disorders. It needs to be emphasised in legislation that mental illness is 
however manifested which may result from brain injury or disease. Serious non 
psychotic illness, however, such as anorexia nervosa should be included within the 
term of mental illness. 

3.5 If so, do you think that "mental illness" is the appropriate term for this 
category, or how would you prefer it to be described? 
I Yes 

3.6 Alternatively, do you think that mental illness should be narrowly defined 
to exclude disorders such as anorexia nervosa, dementia etc.? If so, what 
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provision should be made for people suffering from these illnesses? 

3.7 Do you agree that there should be detailed consideration given to a separate 
legal framework for compulsory measures in relation to learning disability? 

Yes, people with learning disability do not fit the terms of mental health legislation. 
There needs to be a new legislative framework for people with learning disability 
which is less clinical and more holistic in approach, with protection against 
exploitation and abuse, etc. and greater duties to care for agencies. 

3.8 If so, do you agree that learning disability should be included in a Mental 
Health Act as a separate category until such consideration has been given to a 
separate legal framework? 

Yes, but with statutory time scales for implementation. 

3.9 If not, do you think learning disability should form a distinct sub-category of mental 
disorder in a new Mental Health Act? Would "learning disability" thus 
replace " mental impairment"? 

See 3. 7 and 3. 8. "Learning disability" is however, a more suitable term. 

3.10 Do you agree that the term 'learning disability' should replace 'mental 
handicap', 'mental impairment', and 'severe mental impairment'? 

Yes, but there needs to be more precise assessment criteria for LD to indicate severity 
in which to guide practice and response within the legislation. 

3.11 Do you agree that the term should not be further defined? 
Yes, but see 3.10 

3.12 Do you think that personality disorder should continue to be included in 
the Mental Health Act? 

I Yes 

3.13 If so, do you agree that the definition should be broad, to allow for 
changes in definition and practice in the future? 

No, this should be severepersonality disorder causing risk to self or others. 

3.14 If you do not think that personality disorder should be in the Act, what 
would the effect be for people, especially non-offenders, seeking medical or 
psychological help with their personality disorder? 

N/A. If Personality Disorder was not enshrined in mental health legislation it would 
fall, inappropriately, into criminal justice legislation and confuse community care 
practice and legislation. 
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3.15 Do you agree that there should be an  automatic review if the diagnosis of a 
mentally disordered person's category of mental disorder changes? 

~~ 

Yes, absolutely e.g. Ruddle Case 

3.16 Do you think that these terms relating to sexual orientation and behaviour 
should be removed from the legislation? Do you think that they should be 
replaced with any other terms? 
I Yes, to first part and No, to second part. I 

3.17 Do you agree that: 
substance abuse; 
undesirable or criminal behaviour in the absence of mental disorder; and 
" acting as no prudent person would act " 

should be specifically excluded from the legislation? 
Yes, but in the absence of mental disorder. Misuse of substances, however, should not 
debar an individual from treatment for mental disorder under the Act 

Acting as no prudent person would act sounds clumsy and value laden 

Some people do not receive immediate health care or treatment because they may be 
considered drunk or on drugs and yet they may have a serious physical or mental 
disorder. Where it is unclear, perhaps where an individual is intoxicated, that there is 
existence of mental disorder there should be provision within the Act, perhaps for a 
period of assessment. 

.General Comment 

Personality disorder can be defined as untreatable because there are no treatment 
available or perhaps because people don't want treatment. People should be offered the 
option of counselling, psychotherapy or therapeutic community support to amend anti 
social or risk behaviour 

4: Grounds For Compulsory Interventions 

4.1 Is there a way in which the appropriateness test could be modified or  
formulated as to make it an ethically justifiable ground on which to undertake 
compulsory interventions? 

Yes, there should be a way to do this. 
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4.2 Do you think that a capacity test (questions of risk aside, as they are  
dealt with below) should replace the appropriateness test? 

Not on its own, this criterion may be applied in conjunction with other criterion such as 
appropriateness (if modified) or necessary. 

Individual need, however, may outweigh a person’s capacity to understand or provide 
consent, perhaps both should be part of the criteria, but risk may indicate the need to 
act formally out with an individual’s assessment of capacity. 

Capacity is about decision making and appropriateness is about treatment so the two 
should not be considered as alternatives. 

4.3 Is there a workable, flexible and well-understood definition of capacity? Is 
the definition of incapacity given the Adults with Incapacity Act46 appropriate 
for a new Mental Health Act? If not, how should incapacity be defined? 

The definition in the Adults with Incapacity Act is a reasonable starting point. 

Incapacity is a useful criterion for intervention within mental health legislation. 
Capacity, however, may change and may be transient between capacity and incapacity. 
A suitable test of capacity must be sought and delivered by approved practitioners and 
included in the Code of Practice. 

4.4 Do you have any comments on the practical implications of a capacity test? 
A incapacity assessment should be informed be a number of factors, including social 
and personal issues, and be reviewed regularly. Consent should be provided by a 
MHO. 

There is a difficulty in finding an effective definition of capacity and therefore there is 
the potential for this to be the focal point of disputes between professionals about 
compulsory care and treatment. 

A blanket test of capacity may be not be flexible enough to respond to a person’s 
changing ability to consent or indeed their changing ability to take care of their own 
affairs. 

t 

4.5 Do you support a criterion for intervention which is neither appropriateness 
nor capacity as they are outlined above? 
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If one was more suitable than these. 

4.6 If so, what do you think that might be? 
“Where it is necessary to receive treatment either in hospital of in the community” may 
be more suitable. This helps to focuses on need which governs community care 
legislation, rather that appropriateness. 

4.7 Do you think that the current definition of risk should be broadened? 
Yes, but risk should not be so tightly defined to allow for degrees of 
physical/social/emotional harm to be aggregated. 

Work in the criminal justice and child care field should be considered. The Code of 
Practice should contain clear guidance of assessment and management of risk. 

4.8 If so, what should it be broadened to? “Risk of serious harm”,  or something 
else? 

I Yes, possibly but see 4.7. 1 
4.9 Do you think that, if a capacity test were introduced, there should be 
different levels of risk for capable and incapable people 

The level and test of capacity should be included within the assessment of risk and 
enshrined in the Code of Practice. 

The concept of capacity requires this. Within the law a capable person may put himself 
/ herself at risk if no one else is affected, but here are ethical/moral issues e.g. 
euthinasia/helping people to end their lives. 

4.10 If so, if a capable person is to be compelled to take treatment or  detained 
against their will, should risk to others be the only justification? 

A capable person may also have a mental illness which may inhibit ability to remove I I him/her from risk. Capacity is variable and may be short term and intermittent. 

4.11 O r  should serious or life threatening risk to self also justify such an 
intervention when the person is capable of making their own decisions? 

Some people kill themselves when they regain their capacity to understand their 
predicament e.g. long term illness, loss of a loved one, etc. There may be situations 
where temporary intervention is required to prevent serious or life threatening risk. 

A capacity test may be flawed and a person’s judgement may be impaired temporarily. I 
4.12 Do you think that the Scottish Act should replace the tests of 
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appropriateness (or capacity) plus risk with a test based in a large part on 
risk, along lines similar to the DOH proposals? 

Yes, but only along the lines of the DOH proposals as they are very broad. 

4.13 Do you have any comments on how risk should be assessed? 
Also see 4.7. Immediate and long term risk should be assessed properly by trained 
personnel and in a multi disciplinary context. Social workers acting as mental health 
officers are suitably placed to perform this assessment and produce a risk management 
plan. The application of risk assessment and management could be referred to and 
updated in the COP. 

4.14 Do you think that the treatability criterion should continue to apply to: 
people with personality disorder? 
people with learning disabilities? 

Yes, but broadened to include a range of care and treatment methods. 

This also needs to be clarified as to what constitutes treatment - should this include 
nursing care or psychological programmes aimed at modifying anti social behaviour 
needs to be identified as part of the treatment plan? 

5: Detentions under the Act 

5.1 Do you agree that it should be possible to move onto a short-term detention 
straight from an emergency detention (without waiting 72 hours)? \ 

Yes, but based on or need for assessment over a short period of time; or need for 
treatment within a less restrictive legislative provision. 

5.2 Do you agree that it should also be possible to have a short-term detention 
straight from the community? 

I Yes, but see 5.1 with involvement/consent of a MHO. I 
5.3 Given that an appeal against short-term detention already exists, do you 
think that a short-term detention should last for 7 days (extendible up to 28) 
or should continue to be granted for 28 days? 

Should be granted for 28 days (or 14) but review at 7 days and access to a speedy 
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appeal. 

Remote areas where RMO is a long way away present a problem. 

Perhaps a MHO in conjunction with a approved GP should be able to make this 
detention. 

5.4 Do you agree that there should be an explicit statement in the Act that the 
need for detention should be kept under continuous review? 

Yes, both in the term and the spirit of the Act, and then confirmed in the Code of 
Practice. 

5.5 Do you think that the provisions of the six-month detention order should be 
modified, and, if so, in what way? 

Yes, this should be made easier, more responsive to need and the person’s 
circumstances, and taken out of the Sheriff Court. 

5.6 Are there any comments that you would like to make on the procedures for 
appeal? 

They must be quick, person centred and legally competent. 

The present appeal procedure is too complicated for people with mental disorder. 
Appeals should be heard on ward or in hospital and in the least formal way. 

Patients should be able to appeal as often as necessary within the frame work of the 
European Court of Human Rights. 

General Comment 

There is still an anomaly within the present legislation which inhibits the ability of 
professionals to protect an individual thought to be affected by mental disorder and 
exhibiting risk. Information may be received from a number of sources that an individual 
may be exhibiting mental health problems. Attempting to interview the person or gain access 
to them may be inhibited by their lack of insight and unwillingness to be interviewed, thereby 
preventing the Doctor of MHO valuable information in which to make an assessment on the 
health or safety of the person. Many Doctors back off at this point leaving the social work 
department to monitor the situation and attempt to engage the person and try to ensure their, 
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and other people’s safety. Most of these scenarios result in emergency admissions when is 
becomes essential to act but often when a crisis point has been reached or the police become 
involved. Section 117 of the Act offers some provision, but there also inherent problems with 
its use, and it is very traumatic. There should be a power within the Act to require a person to 
submit to urgent assessment where they indications are that they are or other people are at 
risk . 

6: Compulsory Treatment in the Community 

’ 6.1 Do you agree that there may be a need for compulsion in the community, for 
some aatients? 

Yes, but not just for treatment also for attendance for care and treatment. I 
6.2 If you agree, are the descriptions of: 

to whom the CTO would apply 
the scope of the CTO 
the grounds for discharge from the CTO 

given above acceptable to you? 
Yes, but clarification on the scope of “community” is necessary and does this include 
the range of supported living and residential resources? 

6.3 Do you think that someone need necessarily be admitted to hospital 
immediately before they may be put onto a CTO? Or  do you think there might be 
cases when a person, who fulfils the criteria for a CTO might not need to be 
admitted at ail before going onto the Order? 

No, a person may should be treated compulsorily within the community as the less 
restrictive option than formal hospital admission. This may also prevent unnecessary 
admissions and risk of institutionalisation. There also should be both options available 
depending on the person’s view, circumstance and the degree and urgency of risk. 

; 6.4 Are there particular safeguards that you would wish to see, to prevent such 
an Order being over-used? 

A case conference including ROM, MHO, CPN and carer to discuss/recommend or 
not. 

Definite time scales that cannot be extended indefinitely. 

Advocacy, as in Section 18 where a number of professional have to agree. 

Regular review and renewal processes with agreement not just a paper exercise. 
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If CTO is considered not an option, a more formalised structure, perhaps within the 
context of the Care Programme Approach should be set up with each and all agencies 
providing tolerant, consistent and comprehensive services for this group. 

A 
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MWC review. 

Consent and opinion from a mental health officer should be necessary in all cases of 
CTO. Mental Health Officers should play a large part in the assessment, application 
and delivery of these orders to provide a balanced approach alongside health 
professionals and protect individual rights under the law. Also many people who would 
be subject to CTOs will have massive social care issues. 

Each CTO should have a Community Care Assessment and Care Plan, delivered by a 
social work professional, similar to the Community Care Order. 

6.5 If you do not agree that there is a need for some form of CTO, what do you 
think should be done for this small group for whom non-compulsory interventions 
do not appear to be working? 

6.6 Do you have any opinions on the name of the Order? 

7: Patients' Rights 

7.1 Do you agree that the Committee's report should recommend that action be 
taken: 

to address the stigma attached to mental health problems; and 
to clarify difficulties in respect of benefits for detained patients? 

Yes and Yes 

7.2 Do you wish to draw any other specific problems faced by mental health 
service users to the Committee's attention? 

The problem of homelessness and people with mental health problems being placed in 
hard to let houses. Also people lose preserved rights to certain benefits after 4/6 weeks 
in hospital. 

Carers of people with mental disorder need also to be considered in the context of the 
review. Most carers are committed to the care and protection of their relatives/spouses 
etc. They are often inhibited in this because Doctors do not fully listen to their 
concerns, because of rules of confidentiality. There needs to be a way to protect 
confidentiality and allow carers a way of initiating a response on behalf of the mentally 
disordered person who may have lost insight and capacity. 

7.3 Do you agree that there should be a right for detained patients to have: 
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an assessment; a Care Plan; implementation of that Care Plan; and 
a consideration of their aftercare needs? 

11 

Yes, but this must be a multidisciplinary or a joint assessment between health and 
social care agencies, indicating both health and social care needs and responsibility for 
funding and the ongoing care management of such care. Also see 2.1. 

After care should be a duty imposed on both Local Authorities and Health Authorities. 

All detained patients should have access to the Care Programme Approach as a right 
and sometimes, in their best interest, in the absence of consent 

Discharge and after care plans should always include social work involvement, either 
in taking the lead in the co-ordination of the assessment and care plan or contributing 
to the care dan. 

7.4 Should there be a distinction made between the rights to these services for 
detained or  non-detained Datients? 

No, this should based on need as assessed by a multi disciplinary team. Reprocity 
needs to be considered here and also responsibility for funding. Please see earlier 
comments. 

7.5 Do you agree that a patient subject to compulsion should not have to pay for 
the compulsory element of their care? 

Yes, however, Local Authorities need a clear legal mandate not to charge and a way of 
meeting the cost of this. 

7.6 Do you agree that there should be a statutory requirement on agencies to 
co-operate? 

I Yes, but clarification on how this would be achieved should be given in the COP. 

7.7 If so, should this requirement be legally enforceable? 
Unsure about this. This may leave Health and Local Authorities open to litigation and 
introduce an adversarial element to providing health and social care. 

7.8 Do you think a form of words similar to ''evident willingness to accept 
treatment" should replace I' consent to treatment" as currently used? 

Yes, but this should include a signed consent form, which would indicate "informed 
consent" for treatment and a requirement to provide information to service users and 
carers. 

7.9 Do you agree that voluntary patients should be included in many of the Act's 
broad safeguards? 

Yes 
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7.10 Do you agree that this may reduce the need for specific safeguards relating 
to voluntary patients only? 

Yes, especially in the area of “defacto detention”. 

7.11 Alternatively, do you think that there will still be a need for safeguards 
in the Mental Health Act which relate to voluntary patients only? 

I No, the aim should be to reduce the distinction wherever possible. 

7.12 Do you think that advance directives should be binding unless the results 
of a refusal would put the patient’s life in danger or  put others at risk? Or 
are there any other circumstances which would lead to them not being binding? 

Yes, advance directives should be binding unless this would put patient lives in danger 
or others at risk. But this has to be given due cognisance in the COP because Directives 
are not well understood and practice has not developed sufficiently for Directives to 
ensure patients rights, best practice or proper legal mechanisms. 

7.13 Alternatively, do you think that advance directives should have no 
legislative status except for an expectation that they will be considered? 

I They should have legal status only if the above (7.12) is addressed. 

7.14 O r  do you think that advance directives should operate in some other 
fashion? 

N/A 

7.15 Do you agree that there should be a statutory right to access to advocacy 
for all mental health service users, whatever their legal status? 

No, advocacy services are not sufficiently developed at this stage. They should be 
provided if needed, but there should be finance available to meet the cost of 
development and implementation of this. This right (responsibility) should perhaps be 
in the Code of Practice rather than the Act itself. 

7.16 Do you think an advocate should have access to all elements of a patient’s 
care if the patient so wishes? 

Yes, but must be with the service users’ permission and in a structured and accountable I way. 

7.17 Do you agree that a statutory responsibility for ensuring that advocacy is 
available and ensuring its quality should be introduced? 

Yes, but see comments above. Monitoring and inspection of advocacy should be 
included within Commission for Regulation of Care. 
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7.18 If so, should this responsibility lie jointly with Health Boards and Local 
Authorities? 

0 Yes, this is best achieved at local level and jointly perhaps with health assuming the 
lead (in relation to mental health). 

7.19 Alternatively, do you think that there should be a central body for the 
promotion of advocacy? 

Yes, to ensure standards, consistent training, national monitoring, complaints, etc. 

7.20 If so, would it provide services, or monitor their quality, or would it 
have some other function? 

No, this is best achieved locally, but a centralised system could support local 
initiatives, monitor, offer guidance and act as “watchdog”. 

7.21 Do you agree that collective advocacy groups should be given recognition by 
statutory organisations? 

Yes, but clear national guidance and registration is required. 

7.22 If so, should they be independent or should statutory organisations call 
them into being? 

Independent 

8: Protection of vulnerable people 

8.1 Do you think that the Act should detail the broad criteria for special 
treatments? 

Yes 1 
8.2 If so, what would those criteria be? 

I Those identified in para 8.1 

8.3 Do you think that certain treatments should be named in the Act itself, 
instead of in regulations? 

Yes 1 
8.4 If so, which treatments would this be? 

The treatments mentioned 

8.5 Alternatively, do you think that all special treatments should be detailed 
in Regulations, and the Act’s provisions should be more general? 
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Adherence should be monitored and confirmed in the Act or the Code of Practice. I 

8.6 What do you think the Code of Practice should say about special treatments? 
Special treatments should only be possible where a second opinion has been sought 
and where this has been discussed, when possible, with patient and carer (MHO if none 
available), 

That the requirement for all treatment consequences to be fully discussed with patient 
and/or advocate and the rights to appeal clearly stated. 

Views of service user paramount unless serious risk. I 
8.7 What do you think the safeguards for special treatments should be? 

Special treatments should only be used when all other treatments have been tried and a 
second opinion sought. 

If a patient is capable of consenting this should not be over-ruled. 

Report to MWC, second opinions, and monitored by MWC. 

8.8 Do you have any comments on: 
the relationship between safeguards for special treatments in mental health 
law, and those in the Adults with Incapacity (Scotland) Act 2000? 
the suggestion that some treatments may require special approval, even where 
the patient is neither incapable, nor subject to compulsion? 

These should be consistent. Some treatments should also require special approval no 
matter what the patients circumstances 

The provisions within AWI Act (see 8.11) may discriminate against people with no 
relativesifriends. 8.16 surgical removal of limbs/tissue. All of this should be authorised 
bv the MWC. 

8.9 Do you agree with these recommendations on restraint? 
I Yes 

8.10 Do you agree that the law relating to sexual abuse of people with mental 
disorder should change to the form suggested? 

Yes 

8.11 If not, how do you suggest that the law handles cases of sexual abuse of 
people with mental disorder? 

General agreement with para 8.26, although “capacity to agree to sexual relationship” 
should be reconsidered/improved. 
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8.12 Do you agree that the Mental Health Act should require special provision to 
be made for the mental health needs of children and young people? 

* Yes 1 
8.13 Do you agree there is a need for better co-ordination of the legislation 
for children at risk and mental health legislation? 

Yes 

8.14 If so, can guidance be contained in a Code of Practice or  in some other 
way, or is new legislation required? What might any such guidance or legislation 
say on these issues? 

Children (Scotland) Act safeguards, principles and provisions should be consolidated 
for children with mental health problems within the terms of this Act and in the COP. 

8.15 Do you think it would be helpful to clarify the law on treatment for 
psychiatric disorder where a child or young person resists treatment and it is 
considered necessarv to overrule their ohiections? 

I Yes 

8.16 If so, do you agree that there are circumstances in which it would be more 
appropriate to use Mental Health Act provisions than rely on parental consent? 

Yes, the MHA should be used to reduce stress and guilt and place the responsibility for 
consents on professionals and agencies 

8.17 Do you agree that additional safeguards may be needed for some treatments 
for young people? 

Yes, in particular for adolescents who may be transferred, referred into adult services, 
or treated inappropriate to their age and vulnerability. 

i 
8.18 If so, which treatments might need these additional safeguards, and should 
they be provided by means of legislation? . t 

I ECT / force feeding, etc. Consultant speciality in childiadolescent psychiatry. 

8.19 Do you agree that protection of young carers should be by means of the 
Children (Scotland) Act rather than a matter for mental health law? 

Yes, but reinforced with mental health and community care law. I 
8.20 Do you think the provision of these particular services to women, members 
of ethnic minorities and people with physical and sensory disabilities should be 
rewired as a matter of law? - 

Yes, also the COP should reinforce anti-discriminatory practice. 
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8.21 If not, how could the requirement to provide them be enforced? 
NIA 

8.22 Do you think that there are any other services which service providers 
should be obliged to deliver to women, to members of ethnic minorities or to 
other particular groups? 

The guarding of a mentally disordered woman’s right to care for her children at all 
times, unless their are child protection issues which may prevent this. She should also 
be consulted on who will care for them if she is in hospital. 

Gender specific workers if needed. 

8.23 Do you think that the provisions of the draft Vulnerable Adults Bill should 
be included in a new Mental Health Act? 

Yes 

8.24 Do you think that Parliament should consider a consolidation of the 
legislation relating to mental health? 

Yes 

9: Carers and nearest relatives 

9.1 Do you agree that carers should continue to have their needs assessed and 
that social work should be the primary agency in this? 

Yes I 
9.2 Do you agree that guidance or  the Code of Practice, rather than the Act 
itself, should make it clear that carers should receive support services as 
appropriate to help them in their caring role? 

No, the Act should ensure carers’ rights and responsibilities and their place in the care 
and treatment of the person. 

9.3 Do you agree that carers should have the right to challenge interventions 
when the person they are  caring for is incapable? 

Yes 

9.4 Do you think that carers should have the right to challenge interventions 
when they are caring for a capable person? 
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I No I 

9.5 Do you agree that nearest relatives should no longer consent to nor have the 
power to initiate detentions? 

Yes, although opinion should always be sought and recorded 

9.6 Do you agree that a "nominated person", as described above, should replace 
the 'I nearest relative ' I ,  in the circumstances described above? 

Yes 1 
9.7 If so, do you agree that there should be appropriate information given to 
the person's carer, if the carer is not the nominated person? What should that 
be? 

Yes, however, Data protection Act may not allow this information to be conveyed, but 
carers should be told about treatment plan and the patient's well-being. generally with 
the permission of the patient, but where required when the patient lacks capacity. . 

9.8 Do you agree that there should be a certain amount of information given to 
family members who might neither be the nominated person nor the carer? What 
information should that be and in what circumstances? 

Minimal information, re. illness, treatment and plans with agreement of patient, and 
without it if patient of relative needs to informed for reasons of safety. 

10: Forum for Appeal 

10.1 Do you agree that the function of the forum should be broadened beyond 
simply determining that the grounds for compulsion are met? 

Yes, if the grounds for the detention relate to issues within the care plan or the need to 
respond to issues or needs which may inhibit removal of detention e.g. a more suitable 
placement. 

j ,  

10.2 Do you think that the Sheriff Court should be retained for decisions on 
compulsory interventions in essentially the same form as at present? 

No, definitely not. 

10.3 If the Sheriff Court is retained, what improvements would you like to see 
to the procedures for Mental Health Act cases? 

N/A but if retained hearings should be in Chambers, quicker applications, hearings and 
appeals, and representation in all cases. 

10.4 Do you think that the Sheriff should be retained but with an advisor or 
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advisors? 

No, but if the Sheriff is retained he/she would required a professional adviser. I 
10.5 If so, what professional background do you think such an advisor or 
advisors would have to have, and how could their independence be ensured? 

If retained, a qualified mental health professional. 

10.6 Do you think that a type of Mental Health Review Tribunal should be the 
forum for reviews of compulsory interventions? 

1 Yes 1 
10.7 If so, which of the suggested possible functions would it be appropriate 
for the Tribunal to have? 

All in para 10.14 except that the MWC should continue to have power of discharge 
from detention. 

10.8 How can consistency in judgements be assured? 
MWC should have duty to monitor and refer to tribunal with recommendations. 
Regulations should also be built into the Code of Practice 

10.9 Do you think another type of tribunal should be instigated for reviews of 
compulsory measures under the Act? 

No, should be the same Tribunal 

10.10 If so, what would this tribunal look like? 
1 N/A 

11: The role of the Mental Welfare Commission for Scotland 

11.1 Do you agree that the powers of the MWC should extend to non-detained 
patients, without requests for an interview having to be made or  concerns about 
an individual being raised? 

Yes 1 
11.2 Do you agree that the powers of the MWC should extend to patients outside 
hospitals, without requests for an interview having to be made or  concerns about 
an individual being raised? 

Yes 

11.3 Do you think that there should be a statutory requirement for the MWC to 
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undertake unannounced visits? If so, should this be to facilities in the 
community as well as hospitals? 

Yes I 
11.4 Do you think that the MWC should continue to undertake reviews of 
detentions? 

Yes, but to make recommendations to tribunal (if tribunal take on this role). I 

11.5 If so, do you think that it should begin to review the detentions of those 
who have not made an appeal to the Commission for discharge? How could it do 
this without being overwhelmed with cases? 

Yes, but membership should be increased to cope with the demand. 

11.6 Should the monitoring of complaints about all types of healthcare be dealt 
with by the same authority? 

Yes, although in relation to mental disorder the MWC has the appropriate expertise for 
complaints specify to mental health service users. 

11.7 If not, should the MWC undertake formal investigations of complaints about 
mental healthcare more frequently? 

Yes 

11.8 Do you agree that the Commission should have an independent power to 
publish its Deficiency in Care reports? 

Yes 

11.9 Do you think the MWC should have more power to enforce its recommendations? 
Yes 

11.10 If so, what sanctions should be available to it against service providers 
or others who fail to comdv? 

The Scottish Executive and Parliament should enforce MWC recommendations, but 
pursuing solutions rather than scapegoats. 

11.11 Should co-ordinated activity and efforts to avoid duplication of labour 
between the MWC and SHAS (and perhaps others) be enshrined in the new 
legislation? 

Yes 

11.12 Do you think that the MWC should be more directly accountable to the 
Scottish Parliament in this fashion? 

Yes, but the MWC needs to be independent of political persuasion and continue to 
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account to the First Minister directly. The Commission, however, should report to the 
Scottish Parliament as described. 

11.13 Do you think that the make-up and structure of the MWC should be changed? 
Yes 

11.14 If so, in what way? 
There should be a more local focus to its operation and its membership should reflect 
more the health and social care of individuals with mental disorder. Also more user 
and carer representation. 

. 11.15 Do you have any comments on the provision of Second Opinion Doctors? 
I No 1 

~ ~~ 

11.16 Do you agree that the MWC should have a formal responsibility to audit the 
quality of mental health services? 

No this is a role for the Scottish Executive. 1 
11.17 If such a role were introduced, should it be a general role in relation to 
mental health care, or a specific role in relation to the procedures and 
principles set out in a new Mental Health Act? 

MWC should focus on its specific role within the Mental Health Act 

11.18 Do you think that the MWC should disperse to the regions in the fashion 
described above? 

No, this may dilute the overall effectiveness of the Commission. The MWC needs a 
strong core identity and central base with employed staff, but also needs to develop a 
local identity, perhaps by operating more in local offices. 

11.19 If not, do you think that the MWC should investigate methods for improving 
its accessibility to people outside the central belt? If so, do you have any 
suggestions for how it should do this? 

Local offices in main cities. 

I E-mail, Internet, etc., using all modern technology and local agencies available. 

12: Roles of professions in the Act 

12.1 Do you agree that GPs require compulsory training in the Mental Health Act 
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before being able to initiate detentions? 

Yes, most definitely, the mental health element, to include mental health legislation 
and practice, of basic GP training should be extended. 

12.2 Do you agree that GP co-operatives should be required to have an  adequate 
number of GPs properly trained in mental health and in the use of the Act? 
I Yes 

12.3 Do you agree that the role of the Second Opinion Doctor should be broadened 
to include advice on whether the treatment is the best one available? 

‘ 

Yes 

12.4 Should the legislation strengthen the requirements for training of Second 
Opinion Doctors? 

Yes 

12.5 Do you agree that MHO status should remain one that is given to specially 
trained social workers only? 

Yes, social workers acting as mental health officers are independent of health care 
authority and accountability. They provide the much need “balance” and social care 
perspective, which is essential. They are also the main link into the social work range 
of community care and social care resources, and ensure that a service user’s rights 
under both mental health and community care legislation are protected. They also have 
the necessary statutory and knowledge background and basis for this role. 

12.6 Do you think that CPNs should be given the power to initiate emergency 
detentions on their own behalf? 

No, this would compromise the CPN’s clear health care provider role and confuse their 
role with MHOs and GPs 

They should have an important role in detentions, however, but his should be in the 
COP. 

12.7 Do you think that CPNs should be given the power to act as a second medical 
recommendation for a long-term detention? 

No, same as 12.7, but also because they do not have the necessary legal training or 
authority. 

12.8 If so, would they replace the GP’s role in the Mental Health Act, o r  should 
the Act allow for either professional to give the second medical recommendation? 

1 NIA 
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12.9 Do you think that a psychologist could be the responsible clinical officer 
in certain cases? 

This may be possible in some cases, if they were approved under the Act, in particular 
for people with a learning disability and personality disorder. But if clear mental illness 
exists this should be a consultant psychiatrist. 

12.10 If so, how do you think this could be framed in the legislation without 
disrupting the chain of accountability? In particular, which profession would 
take responsibility if the person has co-morbid mental illness and personality 
disorder or learning disability, or if the diagnosis is doubtful? _ .  - - 

See 12.9 1 

13: Forensic issues 

13.1 Do you agree that Mental Health Officers should also report to the court 
where mental health disposals are under consideration? 

Yes, in conjunction with criminal justice teams. There are resource issues for Local 
Authorities here which must be addressed prior to any potential implementation of this 
proposal. 

13.2 Do you have any other proposals to improve the assessment process before a 
criminal court considers a mental health disposal? 

In every case a SBR from a MHO should be mandatory alongside the medical report 
and given the same weight. SBRs often contain information not known to Consultants. 
There is also a role here for CPN to inform the Court. 

13.3 Do you agree with these proposals relating to Hospital Directions and 
interim Hospital Orders? 

Yes 

13.4 Do you have any other proposals in relation to Hospital Directions and 
interim HosDital Orders? 

No 

13.5 Do you agree that an independent body should have a role in decisions 
regarding the discharge and recall of restricted patients? 

Yes, the Ruddle case highlight the need for this. Also there is local experience of 
difficulties which arise because of the differing perspectives, i.e., Parole Board, taking 
a criminal justice perspective, and the First Minister, having a health care perspective, 
in relation to restricted patients). 
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4 

13.6 If so, should such a body have the power of discharge or the responsibility 
only of making recommendations to the minister? If the body, acting 
quasi-judicially, had the power of discharge, would there still be a need for a 
separate appeal to the Sherif'f? 

Power of discharge. There could be a separate appeal process, perhaps through the 
Sheriff to the High Court.. , I 

13.7 Do you have any comments on the Committee's suggestions as to the nature 
and powers of such a body? 

This should be a central body with full powers of discharge. I 
13.8 If a new body were taking discharge decisions, how would the day-to-day 
management of restricted patients be undertaken? 

This would be local and based on inter agency care planning, 

13.9 Do you believe there should be a formal review of conditional discharge if 
the conditions are not observed? 

Yes 

13.10 Do you have any other proposals which would improve the supervision of 
restricted patients on conditional discharge? 

New, clear Scottish Executive guidance on the roles and responsibilities of health and 
local authorities, perhaps incorporated in the COP. 

The use of the Care Programme Approach on all such cases. 

13.11 Do you agree that detained patients should have the right to appeal 
periodically against the level of security under which they are held? How often 
should detained patients have the right to make this appeal? 

$ 

Yes, annually. But for some patients there may be a need for legal advocacy for this 
e.g. adults with learning disability. 

13.12 Ought there to be a mechanism, in individual cases, for the Court to 
review the non-provision of mental health services at  an appropriate level of 
securitv? 

Yes, but security with proper care and treatment needs to be paramount. 

13.13 Do you agree that there should be a review of the law relating to insanity 
and diminished remonsibilitv? 
I Yes, most definitely and included in the COP and SE guidance.. I 
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13.14 Are there any changes to the law in relation to insanity and diminished 
responsibility, which should be introduced without such a review? 

No, taking cognisance of the Human Rights Act. 

13.15 Do you support an amendment to the Criminal Procedure (Scotland) Act, 
which would make people who commit homicide, and who are acquitted by reason of 
insanity, subject to the same range of disposals as others acquitted by reason 
of insanity 

~~~~ ~ 

Yes, this seemsfair, 

13.16 Do you support any strengthening of the sanctions for offenders subject to 
supervision and treatment orders? 

L Yes, in the terms of para 13.30. 

13.17 Do you wish to see a greater development of appropriate adult schemes? 
Yes, but this has a cost on local authorities which needs to be met by central 
government. 

13.18 Should such schemes be placed on a statutory basis? 
Unsure about whether there should be a statutory basis for Schemes, but perhaps the 
right of access to an Appropriate Adult (where resources are available) could be in the 
Act. 

13.19 Do you have any comments as to how persons with mental disorders can best 
be supported in the criminal justice process? 

Proper care planning in an interagency, multidisciplinary way by officers well trained 
and aware of the health care/social care/criminal justice interface. Also more use of 
mental health officers. 

13.20 Do you think that the advantages to medical practitioners of moving the 
provisions of the CPSA relating to mentally disordered persons into the Mental 
Health Act would outweigh the disadvantages to those in criminal justice? 

There may be problems with this approach for local authorities as much of the work 
with this group in relation to the Courts and subsequent orders are dealt with by 
Criminal Justice Teams; so there would need to be some structural adjustment, but if 
this would help decriminalise and destigmatise mentally disordered offenders then yes. 

13.21 Do you agree that compulsory treatment should be possible for untried 
prisoners, remanded in hospital under s52 of the CPSA, provided this has been 
approved by two appropriately qualified medical practitioners? 

Yes, but perhaps with consent from MHO and treated similarly to civil provisions and 
procedures. 
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1 13.22 Do you agree that, in the event of a Hospital Order being recommended, and 

the accused person being acquitted, the court should reconvene immediately (or 
should have the power to hold the patient until it can reconvene), on the basis 
that the Hospital Order recommendation operates as an application for detention? 

I Yes, again, however, a MHO should have a statutory role in this. 

. 13.23 Do you agree that it should be possible to transfer remanded prisoners to 
hospital for assessment? 

5 

~~ ~ ~ ~~ ~ 

Yes, in their best interests if their health and safety require this. 

13.24 Do you agree with the Committee's general approach to the issues raised by 
the Mental Health (Public Safety and Appeals) (Scotland) Act 1999? 

Yes, but there is a need to enshrine personality disorder within mental health law. 
Local Authorities have particular problems trying to obtain Psychiatric services for this 
group who often prompt risk to self and others. There is a danger of this group being 
pushed inappropriately into the criminal justice system. 

13.25 Do you have any views as to what steps, if any, should be taken to deal 
with current patients who are subject to Hospital Orders with restrictions, who 
would not be detainable but for the provisions of the Mental Health (Public 
Safety and Appeals) (Scotland) Act 1999? 

No 

13.26 Do you have any comments on the recommendation that there should be an 
interim procedure or  delayed discharge after successful appeals against 
detention by restricted patients, to allow care plans to be put in place? 

No, a patient should not be discharged until a complete assessment has been 
undertaken and all resources identified and in place. A case conference should also take 
place before discharge, which would include Health, SW, Housing and Police. 

1 

13.27 Do you have any other comments on legislative issues, arising out of the 
Mental Welfare Commission enquiry into the care and treatment of Noel Ruddle? 

No, except to highlight the importance of in-house social workers employed by the 
local authority providing good care packages. 

14: Code of Practice 

14.1 In general, should the Code cover more areas or be made stronger than at 
present? If so, what else should it do? 
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Yes, it should also link provisions contained in other legislation such as the Criminal 
Justice and Child Care Acts and the Adults with Incapacity Act, in relation to 
Guardianship, Intervention Orders, etc. 

14.2 Do you agree the Act should require that the Code be updated regularly and, 
if so, how often? 

Annually reviewed and updated when new relevant treatments legislation takes place. I 
14.3 Do you think that the Code of Practice should contain clearer delineation 
of the MWCs role? 

Yes 

14.4 Do you think that there should be a "consumer's group", independent of the 
MWC, to oversee the implementation of mental health law? If so, how would this 
work in Dractice? 

How this would work in practice and how much authority would it have? 

15: The European Convention on Human Rights 

15.1 Are there any human rights issues that you wish to raise? 
No I 

16: Other 

16.1 Are there any other points you wish to raise? 
This is an important consultative paper and the time scale to respond did not reflect this 

The principle of early intervention should not be ignored. 

Many users express the value of counselling as a treatment approach, which may be 
provide by trained social work staff. 

The role of MHOs should be strengthened and clarified within the context of local 
authority duties. 

The final comment is, I am sure, expected, that Local Authorities needs to receive 
additional resources to meet the needs of this legislation and adequate recognition of 
the social care perspective which is common in most cases of mental disorder. 
Additional resources focused towards prevention and resolution of the social care 
problems which manaesfest from severe health problems are badly needed. Otherwise 
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* this legislation may be only reactive and uneconomical in the sense of always 

responding to crisis. 

Tom Keenan 
Health Social Work Manager 
22 May 2000 


