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PURPOSE OF REPORT 

This report informs committee of the publication of the Annual Report of the Mental 
Welfare Commission. 

BACKGROUND 

The Mental Welfare Commission for Scotland has a statutory duty under the Mental 
Health (Scotland) Act, 1984 to protect people who, by reason of mental disorder, are 
incapable of adequately protecting themselves or their interests. This duty extends to 
all mentally disordered persons whether they are in hospital, local authority, voluntary 
or privately run accommodation or in their own homes. The Commission are a multi 
disciplinary group including doctors, social workers and lawyers. As well as 
protecting individuals with mental disorder, the Commission provide guidance and 
report on matters relating to the provision of services to people with a mental disorder 
across Scotland. 

THE ANNUAL REPORT - KEY FINDINGS 

The attached Commission report provides valuable information on the state of 
services for mentally disordered people. In particular, the report also highlights 
deficiencies of care and treatment in respect of some mentally disordered individuals. 
Deficiencies of care inquiries are conducted by the Commission on a regular basis and 
reported within the Annual Report. Recommendations and learning points provide 
valuable information for Health Boards and Local Authorities in their delivery of 
services. 

In this year's report, for the first time, a section on Social Work issues is contained. 
This section highlights particular social work problems in respect of delivering on 
services for mentally disordered people and statutory duties under the Act. 
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3.3 A particular aspect highlighted within this year’s report is funding for residential 
and nursing home places. The Commission cite some specific cases and make general 
criticismof Authorities who appear not to follow guidance from the Scottish Executive 
or who misinterpret the law regarding financial assessment. The Commission also 
question the adequacy of funding availability for placements. North Lanarkshire 
Council are in regular contact with the Commission on a range of issues and the 
abovementioned difficulties are not a feature of our ongoing dialogue. 

3.4 The Commission have highlighted the difficulties surrounding delayed discharges on 
behalf of individuals in hospital beds who should be returned to the community. This 
report highlights issues in community care funding for mentally disordered people. 
The Commission provide a list of proposals which local authorities should 
regard, namely; 

(i) 

(ii) 

(iii) 

Local Authorities should maintain precise information about numbers 
of mentally disordered people in hospital awaiting community care. 
The Commission will enquire about such numbers at it’s annual 
meetings with Social Work Departments. 
The Commission will consider conducting Inquiries intoDeficiencies of 
Care and Treatment if it considers that there are serious shortcomings 
in the management of the care of people awaiting community 
placements. 

3.5 The Commission meet regularly with Health Boards, Trusts and Social Work 
Departments, and certainly on an annual basis. This allows the Social Work 
Department to engage with the Commission across relative issues in respect of duties 
for mentally disordered individuals. 

4. IMPLICATIONS FOR NORTH LANARKSHIRE 

4.1 This report provides a welcome scrutiny of services to mentally disordered people, 
both in hospitals and in communities.Together with the regular visits, telephone and 
written correspondence between the Social Work Department in North Lanarkshire 
and the Commission,the report identifies general issues and current thinking in the 
field. 

4.2 There are no new implications for this Council within the report. Of the suggestions 
and recommendations contained within the report, this Council is already operating 
to policy , procedure and practice which meets the professional standards highlighted 
by the Commission 

4.3 The Social Work Department will continue to work in close partnership with the 
Commission in the common interest of providing care and support to mentally 
disordered people. 
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5. RECOMMENDATIONS 

5.1 Committee is asked to - 

note the content of the Mental Welfare Commission report 

note that the Social Work Department will respond to any issues and 
recommendations relevant to that department 

JIM DICKIE, 
DIRECTOR OF SOCIAL WORK 
27TH DECEMBER, 2000. 

(For further information contact Tom Keenan, Health Social Work Manager - Telephone 01501 824569) 
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THE ROLE OF THE MENTAL WELFARE 
COMMISSION FOR SCOTLAND 

Under the Mental Health (Scotland) Act 1984, the Mental Welfare Commission for 
Scotland has a statutory duty to protect persons who may, by reason of mental 
disorder (defined in the Act as mental illness or mental handicap) be incapable of 
adequately protecting themselves or their interests. This duty extends to all mentally 
disordered persons whether they are in hospital; Local Authority, voluntary or 
privately-run accommodation; or in their own homes. In appropriate cases, the 
Commission's powers include the discharge of patients from liability to detention or 
guardianship and the revocation of community care orders. 

Visits and Enquiries 

The Conhss ion  is required under the Act to enquire into any case where it appears 
to the Commission that there may be ill-treatment, deficiency in care or treatment, 
or improper detention of any person suffering from mental disorder, or where the 
property of any such person may be exposed to loss or damage. It is also required to 
visit regularly patients who are liable to be detained in hospital, or who are subject to 
guardianship or community care orders. 

Other Duties and Responsibilities 

The Commission has a duty to bring to the attention of Scottish Ministers, a Health 
Board, an NHS Trust, a Local Authority or any other body the facts of any case where 
it is considered desirable for that body to exercise its functions to secure the welfare 
of the person concerned. This may be by preventing ill-treatment, remedying any 
deficiency in care or treatment, terminating improper detention, or preventing or 
redressing loss or damage to property. 

The Commission must be notified of all episodes of compulsory detention and 
community care orders under the terms of the Mental Health (Scotland) Act 1984 
and the Criminal Procedure (Scotland) Act 1995. In carrying out its responsibility to 
receive and record this information the Commission is able to produce a statistical 
overview of the operation of detention procedures in Scotland. 

The Commission may also recommend to Scottish Ministers the discharge of any 
patient who is detained in hospital under a restriction on discharge. 

Formal Inquiries 

The Conlmission has the power to call witnesses under oath to any formal inquiry it 
sets up under the Act and the proceedings of any such inquiry have the privilege of 
a court of law. 

For further details see Mental Health (Scotland) Act 1984, Sections 2,3,4 and 98. 
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SECTION I INTRODUCTION 

Mr lan j Miller OBE Sir  William K Reid 

CHAIRMAN’S STATEMENT 
The period of this report falls within the term of office of my predecessor Sir William 
Reid. However, it was agreed between Sir William and myself that I should write the 
Chairman’s Statement as I will be presenting the Report to Ministers in the Autumn. 
Firstly, I would like to record the Commission’s thanks to Sir William for his hard 
work and dedication as Chairman of the Commission from February 1997 until his 
retirement on 31 March 2000. 

The year under review has been a particularly busy year for the Comnlission for a 
number of reasons. The establishment of the Scottish Parliament has added a new 
dimension to public life in Scotland and the Commission looks forward to working 
closely with the Scottish Executive in the hllilment of its statutory duties and 
responsibilities. The Commission is particularly pleased that one of the first 
enactments of the Parliament was the passing of the Adults with Incapacity (Scotland) 
Act, a piece of legislation which had been acknowledged to be required for almost a 
decade but which &d not find time to be considered at Westminster. 

I would like to comment on three further matters in this statement. 

Firstly, the case of Noel Ruddle which is referred to in Section 2 of this Report. The 
Commission was pleased to have been invited by the Minister to carry out the 
Inquiry into the care and treatment which Mr Ruddle received at the State Hospital. 
A great deal of time and effort was spent in carrying out the Inquiry and I would 
particularly like to express my thanks to the Inquiry Team led by Dr Adrian Lodge. 
The Commission was pleased that the recommendations were accepted by the 
Scottish Executive and that the State Hospitals Board have agreed to implement all 
the recommendations. The Commission is working closely with the Board to ensure 
that the changes which were recommended are brought into operation within the 
agreed timescale. 

Secondly, the Commission contributed fully to the deliberations of the Millan 
Committee and the MacLean Committee and was pleased that Dr Jim Dyer and Mr 
Janlie Malcolin were members of the respective Committees. The Commission looks 

I A 
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forward to working with the Executive in implementing whatever changes may be 
recommended by Parliament following consideration of the two reports. 

Thirdly, I would like to refer to the series of unannounced visits which were carried 
out in January 2000 to all the Intensive Psychiatric Care Units throughout Scotland, 
and which are described in Section 2. This exercise stretched the resources of the 
Commission to the full but we were reassured by the positive reactions which the 
visits produced from the IPCUs. 

Finally, I would like to express my thanks - and Sir Wfiam has asked me to include 
him in this - to my fellow Commissioners both Full-time and Part-time as well as the 
Professional, Administrative and Secretarial staff for. the hard work and dedication 
which they give to the Commission particularly at a time when increasing demands 
are being placed upon it. I would particularly welcome our two new Medcal 
Commissioners, Dr Madeline Osborn and Dr Adrian Lodge. I am grateful to 
Dr Osborn for undertaking the very demanding task of editing this Annual Report. 
The Commission is also pleased to welcome Mrs Margaret Ross as a Part-time 
Commissioner, MrsYvonne Osman who joined the Commission during the year as 
Complaints Officer, Mrs Marion Shawcross as Social Work Officer and 
Dr Flora Sinclair, Dr Helen Cash and Dr Elizabeth CaIder as Medical Officers. 
Sir William also joins me in thanking Mrs Norma Bennie for her continued support 
asvice-Chairman of the Conmission. Although the change in the Secretary to the 
Commission occurred outwith the period covered by this Annual Report I would 
nevertheless Like to express the Commission’s thanks to David Hogg for his work as 
Secretary to the C o n ~ ~ s s i o n  and to welcome Ahson McRae who has succeeded him 
as Secretary. 

I look forward to the challenges of Chairing the Commission in the years ahead. I am 
aware that much of the good work done by the Commission is largely unsung and 
I intend to work closely with the Scottish Executive, Health Boards, Trusts, Social 
Work Departments, voluntary and other agencies in an attempt to raise the profile of 
the Commission throughout Scotland. 
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D r J A T D y e r  

DIRECTOR’S REPORT 
<‘... history will show that this Parliament, in itsfirst major policy legislation, is 

serving the interests not of the powevful, not of the vociferous, not of the partisan, but 
of those who, up to now, have been voiceless and vulnerable. We can all - everyone of 
us - be proud of that.. . ” 
(Iain Gray, Deputy Minister for Community Care, winding up the third 
stage debate on the Adults with Incapacity (Scotland) Bill 29 March, 2000.) 

Parliament, Legislation and Noel Ruddle 

The new Scottish Parliament is making a significant difference to the Commission, as 
we anticipated. There is both greater activity in relation to mental health issues, and 
also more ready access to, and participation in, that activity. Interaction with the 
Parliament has been a major theme of the Commission’s past year. We have been 
pleased to have both the Minister and the Deputy Minister visit the Commission to 
discuss matters of common interest. Margaret Smith, Convenor of the Parliament’s 
Health and Community Care Committee, was a guest speaker a t  our annual 
conference. 

Section 4 documents in more detail the Commission’s involvement in legislation and 
reviews that will shape future legislation. We share the Deputy Minister’s pleasure and 
pride that the first major Act of the Scottish Parliament was to promote the welfare 
of very vulnerable people. We participated extensively in the legislative process 
leading to the Adults with Incapacity Act 2000 and, though like other interested 
bodies we might not have achieved every one of our aims, we were well pleased with 
the result, and the sense that we had played an effective part. This Act gives the 
Commission si,pificant new roles and responsibilities and we are currently submitting 
a detailed proposal to the Executive for the resources necessary to begin to carry these 
out, as the Act is implemented in stages through the year Eroni April 2001. 

We were less whole-hearted in our approach to the first (emergency) Act of the 
Parliament - the Mental Health (Public Safety and Appeals) Act 1999 (the “Ruddle” 
Act). While we saw the need for such a measure pending major review of legislation, 
we were not entirely happy with the form it took. Mr Ruddle’s successful appeal 
against his detention in the State Hospital also had other reverberations, including a 
request to the Commission fiom the Health Minister to carry out an investigation 
into the apparent failure to provide appropriate treatment for him. Parliament 
published the Commission’s subsequent report and its findings and reconvliendations 
are described in Section 2.1 of this Report. 

Free Legal Representation for Mental Health Act Hearings and Appeals 

I am very pleased to report that the Commission, along with others, has eventually 
been successful in persuading Government to remove the anomaly whereby legal 
assistance by way of representation was available free for mental health appeals in 
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England and Wales but not in Scotland. Readers of Commission Reports will know 
that it campaigned for quite a number of years for the removal in Scotland of the 
potential obstacle posed by means testing to skilled representation in relation to 
mental health hearings and appeals. The issue is expanded in Section 4 of the Report. 
At present the abolition of means testing relates only to proceedings under PartV of 
the Mental Health Act. The Commission believes that the same principle should 
apply to those made subject to measures under the Adults with Incapacity Act, at least 
in relation to welfare matters, but has. not been reassured that this will be so. 

Funding of Mental Health Services 

While legislation is very important, it is services, or lack of them, which make the 
most immediate impact on patients and their welfare. The Coninlission cannot avoid 
the conclusion that the level of resources available for mental health services is a key 
issue in relation to quality of service. It may be worth stressing this particularly as 
more resources are being made available for Health. Section 2.2 of this Report gives 
conclusions from the Commission’s visiting programme for the year. The message is 
depressingly and frustratingly familiar. While significant improvements are seen by 
Commissioners, the overall impression is of a persisting under-investment in 
maintaining the fabric of inpatient units. Our unannounced visits to Intensive 
Psychiatric Care Units provided positive comments from patients about the help 
received from staff, but strong criticisms from Commissioners about the quality of the 
environment in which many patients were forced to live. It must be difficult for 
patients and those who care about them to resist the conclusion that they are not 
accorded much value by society and those who allocate its resources for mental 
health.’ A related issue, mentioned almost as frequently in relation to visits to 
inpatients, was a dearth of therapeutic and recreational activities. 

Too many patients remain inappropriately in hospital when everyone involved agrees 
that their care could more appropriately be pursued elsewhere. Section 2.3 of this 
Report describes various funding problems that can underlie this undesirable practice, 
which seems unevenly spread across the country. Sometimes local authorities say they 
simply have insufficient funds to provide community care residential costs, and when 
funds are tight, priority is withheld from those already physically safe in hospital as 
opposed to those at risk in the community. In other cases, disputes about who is 
responsible for funding take precedence over the person’s welfare. While the 
Commission can apply pressure for a solution in individual cases, there has to be a 
more strategic solution to these problems so that care is appropriately and equitably 
provided across the country. We have emphasised these problems in our meetings 
with Ministers and believe we should carry out a major enquiry into at least one of 
our index cases, which night further highlight the problem and the priority for 
findmg solutions to it. 

Commission Resources 

I ani pleased to report that an increase in resources for the Commission in the last 
year has allowed some increase in social work staffing, the appointment of a 
coniplaints officer to our administrative staff, the addition of a half-time Medical 
Coninissioner and now the recruitment of a full-time Nurse Commissioner. The last 
post is long overdue and will raise the Commission’s profile in nursing circles and 
bring more nursing knowledge and expertise to the Commission as well as reducing 
workload pressure. That pressure is still such as to require further staff increase in 
order effectively to fulfil our current remit, quite apart from the increase that will be 
required to meet the new requirements of the Adults with Incapacity Act and the 
Human Rights Act. 

I 1 The  Health Minister’s sutenient on 11 August 2 b g r c p r d i n g  an extra 65 million to iinprovr thc quality Of 

psychiatric accommodation was made after the writing of this Rcport. The  Commission welcomes her rccogilitjon . .  

7 of the problem and this start in addressing it.  



. David M Hogg 

SECRETARY’S REPORT 
I am pleased to provide my third consecutive Secretary’s Report, for this year’s Annual 
Report, the inaugural one having been included in the 1997-98 Report. I am sorry 
to record, however, that this will be my last Report as I ended my term of 
appointment as the Commission’s Secretary at the end of April, after almost 5 years 
in post. Fortunately, t h s  timing has enabled me to reflect not only on the last full 
Fiscal Year (i.e., April 1999 - March 2000), but also on the last 5 years from 1995 
when I was appointed as the Commission’s Secretary. 

I took up post as Secretary on 3 June 1995 and rapidly realised the importance of the 
work being undertaken and the extent of the business being managed by the 
Commission staff. The complexities of the Commission’s renlit and its special 
statutory powers, combined with the legislation within which it must operate, makes 
it a unique organisation, and one in which I was honoured to work. 

The role of Secretary to the Conln~ssion is pivotal to its efficient and effective day- 
to-day operation and, by its very nature, it is both coniplex and demanding. The 
Secretary is involved in, or aware of, all ongoing issues and activities. These include 
all the Commission and Workmg Group meetings, management planning, thevisiting 
Programme, pay and staffing issues, financial, accounting and audit matters, 
Government policy and associated legislation, IT developments, production of the 
Annual Report, and organisation of the Annual Conference. To carry such a load 
successfully it is essential that the Secretary can depend on the best possible support 
structure and staffing and financial resources. 

Over the past five years I have facilitated major reviews in the efficiency and 
effectiveness of working practices within the Commission. This gave rise to much 
work for all concerned and ultimately brought about many changes. These included: 
a full staff/procedural review; a review of the Commission’s patient and non-patient 
filing systems; a move to new, custonlised and more modern acconmodation; the 
appointment of directly eniployed IT specialist s t a 6  the development and purchase of 
a new integrated networked computer system (which contained a new patient record 
system); the reorganisation of the secretarial and typing services; and the creation of a 
Coniniission Secretariat to support the Chairman, Director, Secretary, the 
Commissioners and Professional Officers. 

In an effort continually to improve efficiency and effectiveness there have been 
hrther developments and reorganisation within the Commission within the past 
year. These include: the appointment of a Complaints Officer; the appointment of a 
full-time IT Specialist/Systems Administrator; the establishment of a Project Group 
to pursue Investors in People for the Comniission; and many IT developments 
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including the introduction of e-mail to the Coinniission’s systems, a link to the 
Scottish Executive’s ‘on-line’ Accountancy and Payments System and its Intranet, a 
direct internal networked link to the main reprographics unit for all staff and the 
formulation of a successful IT Contingency Plan which took the Comnlission safely 
through the Year 2000 transition arrangements. 

In addition, a further major change in accountancy practice has just been introduced 
for the first time within the Commission, at the request of the Scottish Executive.To 
bring the Commission in line with the rest of the NHS in Scotland it has changed 
from Cash Accounting to Income and Expenditure Accounting (Accruals 
Accounting). This involved myself and specific members of staff in working closely 
with an Accountancy Consultant over a period of several months to introduce new 
monitoring and accountancy systems and procedures, train appropriate staff and 
produce the first Income and Expenditure Accounts in respect of 1999-2000. This 
work had just been successfully coiiipleted and audited as I departed. I wish to record 
niy appreciation to the staff involved for their valuable and dedicated input to this 
additional workload. 

Without the full and loyal support of niy Assistant Secretary, Charlie Burns, for the 
past four years, many of the aforementioned achievements within the Commission 
would not have been possible. I have always been able to depend on his support to 
take matters forward and to rely on his able assistance to see them successfully 
implemented. A recommendation for a review of the Assistant Secretary’s post was 
made to the Scottish Executive last year and it is to be hoped that this will take place 
in the near future. 

Reflecting on the achievements of the past year, and comparing the Conmission as 
I left it at the end ofdpril, to that which I joined almost five years ago, I derive much 
satisfaction from what all members and staff have accomplished. I should record that 
without the support of the two Chairmen (Lady Cosgrove and Sir Williani Reid), the 
twovice Chairmen (Ms Noble and Mrs Bennie), the Director (Dr Dyer), the many 
Commissioners (both Full-time and Part-time), Professional Otficers and the 
Administration and Support staff with whom I have had the privilege to work during 
my appointment as Secretary, a great deal of what was achieved would not have been 
possible. 

Finally, I wish to record my congratulations and very best wishes for the future to my 
successor, Ms Alison McRae and to the Commission’s newly appointed Chairman, 
Mr Ian Miller. 
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SECTION 2 SERVICE ISSUES 

2.1 DEFICIENCY IN C m  AND and other relevant publications, in particular the 
report of the inquiry into the personality disorder TREATMENT 

It is the duty of the Commission “to make enquiry 
into any case where it appears to them that there 
may be ill treatment, deficiency in care and 
treatment.. .”. This requirement is outlined in 
Section 3 (2)(a) of the Mental Health (Scotland) Act 
1984. Possible cases come to the notice of the 
Commission from time to time. Usually they are 
minor matters which are dealt with informally as 
part of the Commission’s day to day work. 
Occasionally more serious cases come to light when 
a formal Inquiry is more appropriate. In the past year 
there were six such cases. Three of these Inquiries 
are not yet completed. 

The Inquiry into the care and treatment of 
Noel Ruddle 

The Inquiry Report was published by the Scottish 
Parliament, and the full text is available from the 
Stationery Office or on the internet 
(www.scottish.par1ianient.uk) 

Introduction 

The Scottish Minister for Health and Community 
Care asked the Mental Welfare Commission to carry 
out an inquiry into the care and treatment received 
by Mr Ruddle in the State Hospital and into related 
matters, particularly the provision of suitable 
psychological treatments. Mr Kuddle had 
successfully appealed against his detention in the 
State Hospital and Sheriff M a n  in granting the 
appeal found that the hospital had apparently failed 
to provide psychological treatments which had been 
considered necessary by his Consultant Psychiatrist 
(Responsible Medical Officer). The apparent lack of 
psychological treatment arguably played an 
important part in the successful outcome of the 
app ea1 . 

unit at Ashworth Hospital. Current and former 
State Hospital personnel who were involved in 
Mr Ruddle’s care were interviewed as were other 
clinicians with special expertise in the treatment of 
personality dsorder. 

Mr Ruddlc’s background and  admission to the State  
Hospital  

Noel Ruddle was originally from the London area 
and his early life was unremarkable. After leaving 
school he began to have problems with alcohol an6 
drug misuse and these led to a small number of 
hospital admissions. He was convicted of unlawful 
wounding and served a prison sentence in his early 
20s, and committed other lesser offences. 

In 1985 he moved to Glasgow. In 1991 he shot a 
man with a Kalashnikov rifle and was subsequently 
involved in a police siege. The circumstances of the 
killing are still rather unclear. He described 
symptoms suggestive of a mental illness and was 
remanded to the State Hospital for assessment where 
a provisional diagnosis of schizophrenia was made. 
He was subsequently detained under Sections 175 
and 178 of the Criminal Procedure (Scotland) Act 
1975. 

M r  Ruddle’s progress it1 the  State  Hospital  

Initially he made good progress and after a year in ’ 

hospital no longer required medication. 
Subsequently his diagnosis was revised to a mental 
disorder “manifested only by abnormally aggressive 
or seriously irresponsible conduct” as described in 
Section 17(l)(a)(i) of the Mental Health (Scotland) 
Act 1984. This is equivalent to ‘Psychopathic 
disorder’ in the English Mental Health Act 1983. 
The Mental Health (Scotland) Act requires that 
medical treatment must be “likely to alleviate or 
prevent a deterioration of his condition” to justifj 
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early as 1994, it was noted that there was a need for 
psychological interventions to be incorporated into 
his treatment plan, following the change of 
diagnosis. 

In December 1994 he was found to be drunk at the 
ward Christmas Party. Subsequently he was found 
to have had access to amphetamines and to have 
developed an intimate relationship with a female 
member of staff, thus raising concerns about a 
possible breach of security. He was transferred to a 
ward where he was closely supervised because of 
security concerns; .at a later date he was what a 
visitor from the Mental Welfare Commission 
described as being “incarcerated”. The clinical team 
considered the restrictions placed on him to be 
inappropriate and punitive, but there was poor 
communication between clinicians and security 
staff. 

Mr Ruddle had failed to keep two appointments 
with a clinical psychologist earlier in his stay at the 
State Hospital. Psychological assessments were 
carried out and in 1996 he was seen on six occasions 
in order to develop a treatment plan for 
management of his problem with substance rnisuse. 
This was the only psychological treatment he 
received at the State Hospital, although the need for 
such treatment was identified in his care plan 
from 1994 onwards. A number of factors 
contributed to this, including his failure to keep 
appointments, staffing changes, administrative 
oversights, anticipated transfer to Broadnioor and, 
latterly, a perception that he would refuse treatment 
because of the grounds for his appeal. 

The possibility of transfer to Broadnioor was 
explored partly because of his failure to make 
progress in the State Hospital and partly because it 
would be nearer his family. Transfer was agreed in 
1997 but a place was not available for him for some 
time; the transfer was postponed when he embarked 
on an appeal against his detention on the ground 
that he was not receiving treatment and would be 
unlikely to benefit from it. 

In 1998 the Medical Sub-Committee. at the State 
Hospital came to the conclusion that he was 
unlikely to benefit from treatment, although this was 
not the view of his Consultant. This led to 
uncertainty about the status of the view of the 
Medical Sub-Committee and the position of the 
Responsible Medical Officer (Consultant). In March 

1999 his Consultant changed his opinion and 
concurred with the Medical Sub-Committee. The 
medical evidence at hls appeal was predominantly 
that he was inappropriately detained because he was 
unlikely to benefit from treatment; and the Sheriff 
granted his appeal. 

Social workers were involved in planning his 
discharge. This was made more difficult because of 
adverse publicity and because his informal status on 
discharge did not provide a basis for statutory 
involvement. After dscharge he moved back to the 
London area, where he still lives and is supported by 
the local Social Services Department. 

Conclusions 

During the time that Mr Ruddle was a patient at the 
State Hospital there were major changes there and 
substantial improvements to the acconmodation for 
patients. At the beginning of his admission, security 
concerns took precedence over clinical needs but, 
over time, a more balanced approach has been 
achieved. Patients with personality disorder can be 
difficult to manage because of their tendency to 
manipulate and exploit both members of staff and 
fellow patients. There is no special unit for patients 
with personality disorder at the State Hospital and 
such units have proved difficult to manage 
effectively in other hospitals. 

At times during Mr Ruddle’s stay at the State 
Hospital, there were problems in recruiting and 
retaining clinical psychologists. The method of 
service delivery also changed and these factors 
contributed to poor co-ordination and 
communication. Recently there has been discussion 
regarding the integration of psychological and other 
therapies but this is progressing slowly. 
Communication between clinical and management 
groups has been poor at times. 

The Medical Sub-Committee carries out certain 
responsibilities for the hospital managers. A number 
of changes in recent years have led to the remit and 
status of the Sub-Committee becoming rather 
unclear. 

The Inquiry Report made the following 
recommendations: 

The State Hospital 

1. The human rights of individual patients must 
be recognised. The State Hospitals Board 

23 I 



2. 

should therefore acknowledge to Mr Ruddle 
the deficiencies, identified in this report, which 
occurred while he was a patient in the State 
Hospital. 

The State Hospitals Board should carry out a 
review of communication between security 
and clinical teams. All security information 
should be kept in writing, with an evaluation 
of vahdity where appropriate. The reqiew of 
communication should also address the 
investigation of critical incidents and the 
dissemination of their findings and 
recommendations. This should be completed 
within 6 months and the review outcome 
reported to the Mental Welfare Commission. 

3. The State Hospitals Board requires to:- 

(a) examine with rigour the management 
systems and style ruling within its 
hospital; 

(b) ensure that open, accountable and 
effective corporate management systems 
are in place; and 

take a proactive and responsible role in 
monitoring those systems. 

(c) 

We recommend that the Scottish Health 
Advisory Service should be invited by Scottish 
Ministers to monitor the implementation of 
the above. 

The State Hospitals Board should agree a 
management structure for the delivery and 
organisation of specialist psychological 
therapists. Once the appointment has been 
made of the Co-ordinator for Specialist 
Psychological Therapies, the Clinical Board 
and the Directors Group should agree the 
appropriate level of input from, and training 
for, nurses, psychologists, occupational 
therapists and social workers. This should 
include the proGision of independent, 
confdential supervision. The contribution by 
nursing staff to therapeutic interventions 
should be increased. A timetable for 
implementing these decisions should be 
agreed. The Clinical Board should take 
responsibility for monitoring the 
implementation of the necessary training and 
equitable delivery of effective therapies. 

The Clinical Board should take responsibility 
for identifying those patients within the State 

4. 

5 .  

Hospital who are detained with a primary 
diagnosis in terms of Section 17(l)(a)(i) of the 
Mental Health (Scotland) Act 1984 and should 
ensure that care plans for them are developed, 
implemented and monitored, all within 
6 months. 

The Clinical Board should review and report 
to the State Hospitals Board, at least annually, 
the relationship between security and clinical 
teams and should provide a forum for 
Responsible Medical Officers to discuss the 
problem of individual patients which arise 
from security concerns. 

The purpose and procedures of the Medical 
Sub-Committee should be reviewed, so that 
there is clarity as to the purpose and effect of 
its clinical, managerial and statutory 
involvement with patients. Clinical audit may 
be more appropriately undertaken by the 
clinical board. 

6. 

7 .  

The State Hospital and the Scottish Executive 

8. The Responsible Medical Officers should have 
all security, medical and other information 
relevant to patients in their care made available 
to them by others in the State Hospital, Health 
Service and criminal justice systems. The 
Mehcal Director should report any problems 
in accessing information to the State Hospitals 
Board. 

T h e  Scottish Executive 

9. The Memorandum on Procedure on 
Restricted Patients should be reviewed and 
replaced by an explicit statement of the actual 
roles of the Responsible Medical Officer, 
Psychiatric Adviser, Scottish Ministers, State 
Hospital Managers and Medical Sub- 
committee; the interface between the 
Responsible Medical Officer and Scottish 
Ministers should be examined and clarified. 

10. The Scottish Executive should, together with 
Local Authorities and NHS Trusts, consider the 
development of a National Care Plan, based on 
the principles of its Strategy for Mentally 
Disordered Offenders, to assist the planning 
and provision of community care for patients 
discharged from the State Hospital, who have 
high needs and pose a risk to public safety. 

The review of legislative provisions should 
consider the introduction o f -  

11. 
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(a) review by the court, in the event of a 
change of hagnosis of a restricted patient 
from that which supported the initial 
hospital order 

(b) an interim procedure, or delayed 
discharge afier successful appeal, which 
would allow the implementation of 
community care plans, when an appeal 
against detention is considered. 

(c) arrangements, which would supplement 
conditional discharge, for the supervision 
and care of discharged patients, who have 
hlgh needs and pose a risk to public 
safety. 

(d) an independent body to assume the 
powers and responsibilities of Scottish 
Ministers, in relation to restricted 
patients. 

definitions of mental disorder which are 
unambiguous and which correspond 
closely with current clinical practice. 

(e) 

The Mental Weljare Commission 

12. The Mental Welfare Commission should 
review the co-ordination of information it 
receives regarding the State Hospital and the 
way in which potential deficiencies of care are 
identified. 

Outcome Of The Inquiry 

The Scottish Minister for Health and Community 
Care accepted the findings and recommendations of 
the Inquiry and the State Hospitals Board and 
Management have taken prompt action to begin to 
implement the recommendations of the Inquiry. 

. .  

~ ~~ 

2.2 VISITING PROGRAMME 
The purpose of the Mental Welfare Commission’s 
Visiting Programme is to carry out many of the tasks 
and responsibilities described on page 1. It also 
provides an opportunity to offer advice and 
guidance to staff on the implementation of the 1984 
Mental Health (Scotland) Act and to monitor 
hospitals’ management of incapax patients’ funds, 
where they exceed L5 ,OOO (Section 94 of the Act). 

Structure of Visiting Programme 

primary purpose is to interview patients we are 
required to see under Section 3 of the Act (statutory 
interviews) or who request an interview. The 
Commission also speaks to relativedcarers, 
advocates and staff who may be concerned about an 
individual patient. In addition to hospital visits, 
patients in the community are also visited regularly 
when they are on Leave ofAbsence, a Community 
Care Order, or Guardianship. Patients may also be 
seen in relation to complaints or deficiency in care 
and treatment enquiries. 

Unannounced visits to psychiatric hospitals and/or 
NHS units were carried out last year by the 
Commission and will now be a regular feature of the 
Commission’s Visiting Programme. Community 
facilities may also be visited on an announced or 
unannounced basis either to see people in care who 
fall within our remit, or in response to specific 
concerns. 

In each Health Board area, annual meetings take 
place with senior management fiom Health Boards, 
Trusts and local authority Social Work Departments 
to discuss issues which have come to the attention of 
the Commission throughout the year. 

Change in Structure ofAnnual Hospital Visits 

In an attempt to focus more clearly on the welfare 
of individual patients, the Commission in the past 
year agreed on certain changes to the structure of 
hospital visits; these will be implemented in the next 
visiting year, In 1999/2000, in addition to 
interviewing individual patients, relatives, carers and 
advocates, the programme on the day of the hospital 
visit included meetings with groups of professional 
staff, Mental Health Officers, Medical Records staff, 
patients’ finance officers, advocacy groups and 
patients’ councils. It has been decided that, in the 
visiting year 2000/01, we will pilot a prograinme 
where such meetings, where desired, should take 
place outwith the annual hospital visit. However 
any person or group can still be seen by a 
Comnission representative during the day of the 
hospital visit, if they wish to discuss concerns about 
an individual patient. 

This policy should enable Coniniission 
representatives to have more time to spend with 
patients and to initiate visits to, and review the care 

Each year the Commission visits all the psychiatric 
and learning disability hospitals in Scotland. The 

of, patients whose mental disorder prevents them 
approaching us with their concerns. We hope this 
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will take us to wards which we would not normally 
see on hospital visits, such as continuing care wards, 
where there may be little use of the Mental Health 
Act and, therefore, few patients who require 
statutory interviews. Many patients on such wards 
are unable to request interviews and do not always 
have carers or advocates to speak on their behalf. 

Visiting Programme Activity in 1999/2000 

Excluding the State Hospital at Carstairs, the 
Commission visited 61 hospitals/NHS units during 
this period, the great majority of these being 
announced in advance. In these hospitals, a total of 
685 patients were seen; details are given in Table 5.iv 
(p57). This was an increase of 30% compared to the 
525 seen in 1998/99. In addition, 100 patients were 
seen at the State Hospital. This was fewer than in 
the previous year, for reasons described in Section 
5.4. Whilst the Commission sees patients there each 
month, during this past year the Commission also 
decided to hold a formal annual visit to the State 
Hospital. 

In 10 hospitals relatives/carers and/or advocates 
were seen to discuss concerns about individual 
patients. The Commission would like to make itself 
more accessible to relatives and carers and would 
welcome suggestions as to how we might facilitate 
this. 

During the year, the Commission took a particular 
interest in the physical healthcare needs of patients. 
Questions were asked about the local arrangements 
for reviewing their physical health, and their access 
to specialist services and routine health screening. 
Individual patients visited by the Commission were 
asked a number of questions about their physical 
health and nursing staff were asked to complete a 
questionnaire for each patient interviewed. The data 
are being analysed and the Commission intends to 
share relevant findings with service providers and 
Scottish Health Advisory Service. 

Examples of Issues Raised During Hospital Visits 
The Commission hospital visiting teams formally 
report to the Commission, outlining the main issues 
which arose during the visits and were subsequently 
discussed with service managers. In addtion, the 
Commission follows up issues affecting individual 
patients with the responsible clinical and social work 
staff. Within visiting teams, there is a growing sense 

of frustration due to the re-emergence of the same 
issues year in and year out; these have been discussed 
in previous Annual Reports. 

On visits to general psychiatry facilities, the 
poor quality of the physical environment in 
which many patients are forced to live is 
the issue which appeared most often in 
comments by patients, Commission 
representatives and staff. Improvements from 
one year to the next in specific wards 
have been noted but the overall impression 
is one of a persistent under-investment 
in maintaining the fabric of psychiatric 
in-patient units. A related issue which arose 
almost as frequently is the dearth of 
therapeutic and recreational activities. 
Bed-blocking, the lack of suitable 
rehabilitation facilities, the lack of funding for 
community placements and the consequent 
impact on patient mix in wards were 
recurrent themes mentioned in visits across 
the country. 

These problems affect both the clinical state 
of patients and the ability of wards to fulfil 
their primary function. Short and longer 
term plans to close and/or relocate in-patient 
units are often cited as a reason for more 
aggressive action not being taken to remedy 
these situations. Unfortunately, such plans can 
take years to implement and patient care 
suffers in the interim. The Commission 
acknowledges the real progress that has been 
made in many areas, but it has to be said that, 
for many patients, the current situation is just 
not good enough. 

On visits to learning disability facifities 
the main issues centred around the major 
changes which are taking place in moving 
from large-scale institutional care. The 
Commission has visited people who have 
made successful transitions from large 
learning disability hospitals to more domestic 
style accommodation and the improvement 
in the quality of some of their lives has been 
dramatic. Commission visitors, however, 
noted concerns about the conditions which 
exist for those who remain in traditional 
institutions, especially where there is no active 
plan for reprovision of services. The prime 
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concerns related to poor environment, 
undesirable patient mix, the reduction in 
available therapeutic services on site, poor 
staff morale and blocked assessment beds. 
These are common problems which were 
noted with regularity in our visits across the 
country. 

As part of its programme of community visits the 
Commission intends to focus in the coming year on 
persons discharged fi-om learning disability hospitals 
as part of planned hospital closures. 

Unannounced Visits 

The Commission had been increasingly aware that it 
was out of step with similar organisations in not 
carrying out unannounced visits to care facihties. 
The Commission’s sister organisations in England 
and Wales and Northern Ireland regularly carry out 
unannounced visits as do Health Board and Local 
Authority Inspection and Registration Teams. Last 
year (1999), Commissioners took a decision to 
introduce unannounced visits on a regular basis. In 
addition to the unannounced visits to IPCUs 
described below, during 199912000 the 
Commission also made unannounced visits to three 
other wards in two separate hospitals. 

Unannounced Visit to Intensive Psychiatric Care Units 

For a number of reasons, the Commission decided 
to carry out a national unannounced visit to all 
Intensive Psychiatric Care Units in Scotland. The 
difficulty offrusts in providing appropriate intensive 
psychiatric care facilities for individual patients had 
been a recurrent theme fiom the Commission’s 
visiting programme throughout 1998/99. In 
addtion, individual cases had been brought to the 
attention of the Commission by patients, relatives 
and clinical staff. Concerns about the availability of 
intensive psychratric care provision had also received 
national media attention during 1999. 

Intensive Psychiatric Care Units usually have a 
locked door and a higher ratio of staff to patients 
than acute admission wards; the staff normally have 
particular skills and experience in caring for acutely 
ill and disturbed patients. There are 17 psychiatric 
hospitals in Scotland which have some form of 
IPCU. All mainland Health Boards have at least one, 
except Dumfries and Galloway. Though the 
organisation of medical and other staff varies 

somewhat fiom hospital to hospital, all the units, 
with the exception of one, are discrete wards with 
their own nursing staff. The exception is at Murray 
Royal Hospital where the intensive care provision 
consists of two separate units that are extensions of 
the male and female acute admission wards and 
which can be used according to need. 

In practice IPCUs have tended to fulfil a number of 
functions, which are not necessarily complementary. 
They provide care for acutely ill patients, they 
provide a somewhat secure environment for patients 
who require a higher degree of supervision because 
of their forensic history and they are ohen used as a 
“step down” facility for patients progressing from 
the State Hospital. Developments in the provision 
of forensic services arising from the Mentally 
Disordered Offenders Strategy are likely to change 
the pattern of use of some IPCUs particularly where 
patients who are in the Units primarily for forensic 
reasons will be cared for in new purpose-designed 
units 

Summary of Some of the Findings From the Visit 

On 24 January 2000 17 units in 16 hospitals were 
visited; the 17th, the Argyll and Bute Hospital, had 
information gathered by ‘phone. There were 142 
patients (121 detained and 21 informal) being cared 
for in an available total of 181 beds. 17 detained 
patients were on Leave of Absence. 

Interviews took place with 46 patients (42 detained 
and 4 informal) who requested to see Commission 
representatives. Other patients spoke informally to 
Commission representatives in open areas of the 
various units. Five relatives also requested an 
interview. Six of the detained patients interviewed 
asked the Commission to consider their discharge 
from detention. Specific matters arising from 
patient interviews were taken forward with the 
relevant staff. 

Most patients spoke positively about the staff caring 
for them. Two patients in one unit both said “the 
nursing staff are fi-iendly and are good at keeping 
tension between patients to a minimum”. One 
patient described the IPCU he was in as “brilliant” 
but compared the acute ward he had come from 
very unfavourably. Two patients complained about 
staE one about the way he had been restrained; and 
another about the way she had been spoken to while 
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she had been disturbed. Patients in a number of 
units referred to staff not being available to take 
them out (in IPCUs it is common for patients to 
require a nursing staff escort while out of the ward 
area). By far the majority of complaints were about 
the poor condition of the wards and the lack of 
activities, both therapeutic and recreational, 
especially in the evenings and at weekends (these 
concerns were shared by the Commission visitors 
and are further referred to below). 

At the time of the visit there were 6 patients who 
came from other Health Board areas. One patient at 
the Royal Edinburgh had been transferred fiom the 
Crichton Royal Hospital in Dumfries whch does 
not have an IPCU facility. Two patients in 
Stratheden had been transferred fiom the Lothian 
area because of a lack of beds at the Royal 
Edinburgh. Leverndale Hospital had 2 patients fiom 
Parkhead Hospital’s catchment area. Dykebar 
Hospital had 1 patient from Inverclyde Hospital, 
which has no intensive care facdities. 

Bangour Village Hospital IPCU staff (now at St 
John’s) reported that they regularly take patients 
fiom the Royal Edinburgh Hospital. Falkirk Royal 
Infirmary IPCU also commented on the “high” 
number of patients fiom Lothian last year. In 
Glasgow it was reported that patients are ofien cared 
for outwith their local area, with patients from 
Parkhead and Leverndale hospitals being cared for at 
Gartnavel Royal Hospital IPCU. It was reported to 
the Commission that 1 patient from the Crichton 
Royal Hospital recently had to be transferred to 
Argyll and Bute Hospital, because of bed 
unavailability elsewhere. 

It was notable that around 20% of patients at the 
time of the visit were described by IPCU nursing 
staff as no longer requiring the high level of care 
provided by an IPCU; the patients concerned were 
unable to progress because of a lack of appropriate 
provision (largely acute care). Of concern was that, 
in 2 IPCUs, there was a total of 3 patients who had 
been there for over 6 years. 

Poor Quality of Environment and Limited Activities for 
Patients 

.As mentioned above a number of patients 
complained about the physical environment of the 
IPCUs. Commission representatives’ comments also 

indicated serious concerns about the physical 
environment of the majority of the units visited. 
Comments made by Commission representatives 
about individual units included; 

In need o f  refrbishment, cracking plasteu, re-painting 
required, shabby fuvrziture and s$t furnishings - Cramped 
and airless - Notfit for  purpose - Old, not purpose built, 
general dilapidation, no privacy, poor state of repair - Wry 
poor layout, generally a depressing site. 

When the findings of the visit were reviewed 
at the Commission’s Annual Conference there 
was a clear expression of anger by 
Commissioners at the generally poor state of 
the units visited. The view was taken that 
anyone being treated in an IPCU is unlikely to 
feel particularly valued by being required to 
live in the poor conditions which exist in the 
majority of the units visited. Most patients in 
IPCUs do not have a choice about being 
there, and it is important not to 
underestimate the effect of being placed in 
such shabby surroundings, with such limited 
activity or opportunity to get out. 

It was of note that a number of patients 
compared their experiences in an IPCU 
favourably with their experience of open 
acute admission wards. The Commission 
knows only too well that a poor quality of 
environment in mental illness and learning 
disability wards is not unusual and that, in 
some cases, the environment is quite 
unacceptable for modern patient care. 

Action Taken 

A report of the findmgs has been sent to the 
Minister for Health and all Trust and Health Board 
Chief Executives. Discussion has taken place at the 
meetings the Commission has with Trusts and 
Health Boards at the end of each year. The 
Commission has been told of some remedial action 
being taken. However, the Commission 
continues to have serious concerns about the 
standard of environment in many IPCUs and 
the level of activity available to the group of 
patients concerned. 

Copies of the fuU report are available from the 
Commis si on. 
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2.3 FUNDING FOR RESIDENTIAL 
OR NURSING HOME PLACES 
OR OTHER COMMUNITY CARE 

The Commission is aware of many people about 
whom there is unequivocal agreement that they 
need residential or nursing home places or other 
community care, but who remain in hospital - often 
for many months, or even years - either because 
there is no local authority funding for their 
placement or because there is disagreement about 
responsibility for funding. The outcomes of these 
delays are inappropriate care for patients, together 
with insecurity and anxiety for them and their 
relatives; frustration of the government’s community 
care policy; and inequality of care and provision in 
different Scottish regions. These are matters of grave 
concern whch the Commission has raised with the 
Ministers for Health and Community Care. 

The Commission fiequently takes up individual 
cases with the appropriate authorities. These are 
some of the people at the centre of these funding 
impasses: 

Mr B (70) was assessed as requiring nursing 
home care early in 1999 but has remained in an 
acute psychiatric assessment ward since then, to 
his own and his family’s considerable distress. 
The Social Work Department cannot say when 
fbnds may become available. Mr B’s consultant 
sees him as a ‘bed blocker’ in a much needed 
resource, which has been inappropriately used 
by Mr B for over 18 months. 

Mrs C (80) also waited for a nursing home 
place for over 18 months because of a dispute 
between the local authority and her family 
about responsibility for funding. This lady was 
moved from an assessment ward to an NHS 
dementia unit, which was unsuitable for her 
but for which there was a waiting list of urgent 
cases. The arguments between the consultant 
and the Social Work Department became so 
fraught that plans were made (in the event not 
executed) to discharge Mrs C to her home, 
making her an emergency case, and thus 
forcing the Department to take responsibility 
for her. 

Mr F (90) has been waiting in hospital for over 
a year for a vacancy in the nursing home that 
he and his family have chosen. The Social 

Work Department has agreed funding but the 
fees it will pay are lower than those charged for 
self fundmg residents, to whom the nursing 
home gives priority. 

Mr H (40) is a detained patient on Section 18 
who has been ready to leave hospital on Leave 
ofAbsence for 6 months, provided a home care 
package of 10 hours a week can be provided. 
The Social Work Department has not been 
able to fund this service and so Mr H is subject 
to unnecessary restrictions on his liberty. 

These people’s well being has been gravely 
disadvantaged by policies and practices which 
require urgent attention. Although pressure brought 
by the Commission and other bodies may achieve a 
desired placement for these individuals, this may be 
at the expense of other people with equally urgent 
needs. There has to be a more strategic approach. 

Practices Which Impede Community Care 
Funding Include: 

? 

1. 

2 .  

3. 

The low priority given by some Social Work 
Departments to funding community resources 
for people who are in hospital, on the grounds 
that they are, at least, physically safe. It is argued 
that severely limited funding must be focused 
on those in the community, whose health and 
safety is at risk. 

Some local authorities refuse to provide 
interim funding for nursing home placements, 
until the individual’s financial circumstances 
and responsibilities are absolutely clear. This is 
done despite the guidance in Scottish 
Executive Circular CCD2/1999 Protectiovl of 
the Finances and O t h e r  Property o f  People Incapable 
of Managing T h e i r  Own Afjairs (para 4.1.5), 
which states “A local authority must not delay 
the placement of the person with care needs 
into residential nursing home care.. ..until 
property is sold to release capit al... the duty to 
provide care precedes the duty to charge”. 
(Commission emphasis). 

Disputes between a local authority and the 
individual or his or her family about 
responsibility for funding can seriously delay 
community care placements. These disputes 
frequently involve differing interpretations of 
The Health and Social Services and Social 
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Security Adjudications Act, 1983. Particular 
problems can arise about the transfer of a 
patient’s assets to family members. Local 
authorities have argued that, in some cases, this 
has been done deliberately to reduce an 
individual’s capital, thus making him or her 
ineligible to pay residential or nursing home 
fees. The Health and Social Services and Social 
Security Adjudications Act states that local 
authorities are only entitled to pursue the 
recipient of an asset if it was transferred within 
6 months fi-om the date of a person’s entry into 
residential care. However, some local 
authorities argue that they are entitled to 
pursue assets which were transferred at an 
earlier date. Furthermore, clarification of 
financial responsibility may be delayed when 
local authorities regard relatives as liable, 
because there is a suspicion that assets have 
been transferred to secure immunity fiom 
payment of fees. Some of these cases have been 
subject to judicial review and the decisions of 
these reviews are, in turn, being appealed. 

These practices and disputes are, in substantial 
measure, the product of serious under-funding for 
mental health services. They may also reflect public 
disquiet about family responsibilities for meeting the 
costs of personal and health care. 

Under-funded Services 

These problems were highlighted in the report of 
the Accounts Commission for Scotland (October 
1999) A Shared Approach: Developing Adult Mental 
Healtk Services. For example, despite being a Scottish 
NHS priority, from 1996-1997 to 1998-1999, total 
expenditure on all NHS mental health services 
increased by only 7% compared with a 10% increase 
in NHS total revenue expenlture on hospital and 
community services. Local authorities have 
responsibility for 18% of the total budget for mental 
health services. However, some authorities report a 
recent reduction in real terms because there has 
been no increase for 4 years in the Mental Illness 
Specific Grant, which makes up about one-fifth of 
social work expenditure on mental health services. 
Central Government meets 70% of this grant. 

There is also considerable variation among Health 
Boards in transferring resources to local authorities, 
ranging from L8,OOO to L25,OOO per bed closed. In 

some areas, there is uncertainty and conflict between 
local agencies, over how the money released from 
long-stay bed closures is calculated and used. There 
may be lack of clarity about the number of bed 
closures, the calculation of cash savings and the 
amount retained by Boards. In such a context, local 
managers of local authority mental health services 
face enormous problems in determining priorities. 
The Accounts Commission has highlighted the need 
for transparency about the current level and use of 
resources and for a cultural shift into thinking of the 
‘community care E’ rather than of separate health 
and local authority budgets. 

Citizens’ Responsibilities for Paying for 
Health and Social Care 

The Commission does not condone the deliberate 
disposal of assets to avoid responsibility for nursing 
or residential home fees. However, the Commission 
is aware that many people feel aggrieved that they 
are required to pay for care they have hitherto been 
receiving fi-ee within the National Health Service. 
Such attitudes may well underlie individuals’ 
determined efforts to resist total financial 
responsibility for long-term care. The Royal 
Commission on Long-term Care With Respect to 
Old Age: Long-term Care - Rights and Responsibilities 
(2999) has made firm recommendations which 
could resolve some of these apparent injustices. The 
Commission hopes these recommendations will be 
implemented in Scotland. 

Unresolved matters of policy can influence the 
attitudes of health and local authorities to problems 
in hnding community care. Meetings of the 
Commission with health and local authorities have 
revealed sometlng approaching resignation about 
the number of people inappropriately placed in 
hospitals. In some authorities, there have been 
reports of over 100 patients with mental disorder 
who are awaiting community care placements, but 
for whom it is impossible to make even an 
approximate estimate of their likely departure from 
hospital. Some authorities have remarked that these 
delays are the consequence of political issues which 
have to be addressed by government before any real 
progress can be made. 

The Commission has been lsturbed to note that 
the elevation of these problems into the political 
arena can appear to justify the near paralysis of 
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health and social care authorities, in trying to address 
those problems which could be resolved. It has also 
been lsmayed by some assertions that government 
may have to respond to, rather than to lead, public 
opinion in matters relating to mental health services. 

The Commission’s Proposals 

1. The Commission believes that all Trusts and 
Local Authorities should have precise 
information about the numbers of people with 
mental disorder whom it is agreed require 
community care, but who remain in hospital. If 
there are substantial numbers of such people, 
the local balance between hospital beds and 
community care provision, together with 
resource transfer, should be reviewed. The 
Commission is pleased that the Scottish 
Executive is undertaking a survey to determine 
the number of people waiting to leave 
hospitals. This survey will be able to identify 
those with mental disorder. 

2. At its annual meetings with Trusts and Social 
Work Departments, the Commission will 
enquire about the numbers of people with 
mental disorder who are in hospital and 
awaiting community placements. The 
Commission thinks that this would also be an 
appropriate matter for consideration by the 
Scottish Health Advisory Service on its 
hospital visits, during visits by the Mental 
Health and Well Being Support Group and by 
the Scottish Executive in its reviews of regional 
agreements on the implementation of the 
Framework f o r  Mental Health Services. 

3. Under the Mental Health (Scotland) Act 1984, 
the Commission has a duty to protect people 
with mental disorder. This duty cannot be 
shirked, whatever the resource pressures on 
health and local authorities. The Commission 
will, therefore, consider conducting Inquiries 
into Deficiencies of Care and Treatment, if it 
suspects that there are serious shortcomings in 
the management of the care of people awaiting 
community placements. Shortcomings 
brought to the attention of the Commission 
include:- the absence of guidelines to joint 
planning for patients discharged from hospital; 
failure to adhere to such protocols; plans made 
to discharge individuals, without proper 

support, so that they become an emergency 
requiring immediate local authority priority; 
disregard of the Scottish Executive guidance 
(CCD2/1999) that the local authority’s duty to 
provide care precedes the duty to charge; and, 
on occasions, poor communication and ill will 
between health and local care authorities. 

~~ 

2.4 GENERAL PRACTITIONERS 
AND THE COMMISSION 

The Mental Welfare Commission is continuing its 
efforts to have more contact with General 
Practitioners. This year, a meeting was again held 
with the Royal College of General Practitioners 
(RCGP) and the Scottish General Practitioners 
Committee of the BMA, at which a range of matters 
of mutual interest were Iscussed. Last year, all GPs 
in Scotland were circulated with the General 
Practitioner Section of the Annual Report, as well as 
an algorithm on emergency detention previously 
circulated by the Scottish Office. 

The Commission welcomes contact with individual 
GPs. One aspect of the Commission’s work, which 
may not be known to all GPs, is the Mental Welfare 
Commission’s telephone advice service. Telephone 
queries are dealt with by Commissioners or 
Commission Officers who may be from a medical, 
social work or nursing background. All have 
considerable experience of mental health legislation 
and have access to the expertise of others, if t h s  is 
required. 

A survey of telephone advice requests, over a s i x  
month period, showed that less than one percent of 
calls came from GPs. In fact they called less 
frequently than any other professional group or 
clients using the service. The largest number of calls 
came from hospital doctors, patients, and social 
workers. It seems unlikely that general practitioners 
do not have queries on matters relating to the 
Mental Health Act, or dilemmas in the care of their 
patients with mental disorder. It appears more likely 
that they have not thought of ‘phoning the 
Mental Welfare Commission for advice. 

Other professionals, patients and relatives did 
telephone the Commission to discuss matters 
relating to GPs. This might have happened if the 
caller felt a GP had not done what he or she should 
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have done in a given situation, or asked for advice 
on how to complain about a GP. 

The following is a selection of issues, dealt with by 
the telephone advice service this year, which were 
either about GPs or raised by them. 

Section 18 

An application for detention under Section 18 of 
the Mental Health (Scotland) Act 1984 must be 
based on, and accompanied by, two medical 
recommendations. Section 20 states that one 
recommendation must be given by a practitioner 
who is approved as having special experience in 
the diagnosis or treatment of mental disorder 
(normally the consultant psychiatrist) and one 
recommendation shall, if practicable, be given by 
the patient’s general medical practitioner, or another 
medical practitioner who has previous acquaintance 
with him or her. 

This latter requirement leads to frequent calls to the 
Commission. Because involvement in a Section 18 
is a rare event for individual GPs, they are often 
unfamiliar with the procedure. Enquiries are 
received from hospital doctors, who are in a difficult 
situation because a GP will not agree to consider 
making a medical recommendation. GPs may not 
be aware that, at times, a Sheriff may reject an 
application, which is not supported by a 
recommendation fi-om the patient’s own GP and 
which does not give an adequate explanation of 
why the GP has not been involved. This, of course, 
may not be in the patient’s best interests. The 
Scottish General Practitioners Committee considers 
that it is desirable that the GP should be involved in 
a Section 18 application for the detention of h s  or 
her own patients. In situations where the patient has 
no GP, or there is a good reason why the GP cannot 
act, it is possible for a recommendation to be 
provided by another independent doctor. If a GP is 
uncertain about any aspect ofa Section 18 detention 
it is recommended that he should speak to the 
patient’s Responsible Medical Officer. It is 
acceptable for the GP to examine the patient jointly 
with the RMO, unless the patient objects. GPs are 
paid a fee for providing a recommendation for a 
Section 18. 

Guardianship 

Though most GPs will come across cases of elderly 
people, who neglect themselves and appear unable 

to cope, relatively few patients are subject to 
Guardianship under the Mental Health Act. This 
gives a specified Guardian (often a social worker) the 
power to compel a patient to accept help, either by 
allowing access to carers, or by accepting a specific 
place of residence (eg with support). When thinking 
about the use of Guardianship for a patient, who is 
not loolung after him or her self adequately, the GP 
must consider whether the patient has a mental 
disorder (mental illness or learning disability), and 
whether t h s  would mean that Guardianship is 
necessary to protect the patient’s welfare. Only if 
this is the case, can the Mental Health Act be used. 
In cases where there may be a mental disorder, a 
psychiatric opinion would be appropriate. One call 
which the Commission received concerned an 
elderly blind lady, whose son was thought not to 
have her best interests at heart. Though her welfare 
may have required protecting, her GP considered 
that she did not have a mental disorder, and 
therefore the Commission’s advice on this occasion 
was to contact the local Social Work Department. If 
she had been suffering from a mental disorder, 
Guardianship might have helped to protect her 
interests. 

There have been other cases which have come to 
the attention of the Commission, in which patients 
with dementia or alcohol-related brain damage have 
lived for long periods in a considerable state of 
squalor, before eventually being detained and, in due 
course, made subject to Guardianshp. In these cases 
the Commission asks the question ‘Should 
compulsory intervention have occurred sooner?’ It 
might constitute deficiency in care, if the patient 
should have been detained in hospital or placed on 
a Guardianship Order, but had not been. 

Section 47 

Section 47 of the National Assistance Act 1948 is 
very infrequently used but is available when a 
patient, who is aged or infirm or suffering from 
chronic disease, is living in insanitary conditions and 
is uncared for. If this is the case, the Act allows a 
Sheriff, on application by the Social Work 
Department, to authorise the patient’s removal and 
detention, for up to three months, in a suitable 
hospital or other place. However, where mental 
disorder, such as dementia, is present, the use of the 
Mental Health Act procedures contains better 
safeguards for the patient. 

32 
20 



Section 117 

Occasionally a GP may not be able to get access to 
a patient (who refuses, for example, to let him or her 
into the house), who may have a mental illness. 
Section 117 of the Mental Health Act allows a 
Mental Health Officer (or Medical Conmissioner 
of the Mental Welfare Commission) to apply for a 
warrant to gain access to the patient and to remove 
him or her to a place of safety, where he or she can 
be detained for up to 7 2  hours; during this time 
further arrangements for care or treatment may be 
made. This section is used infrequently, and advice 
on its application is sometimes sought from the 
Mental Welfare Commission. Where there is doubt, 
it would always be prudent to seek advice either 
from the Commission or a MHO, rather than simply 
deciding that nothing can be done in such 
circumstances, as has sometimes happened. 

Section 24 (emergency detention) 

GPs are reminded of the necessity to make all 
reasonable efforts to seek consent from a relative or 
Mental Health Officer (MHO) to an application for 
detention under Section 24 (see Sections 2.6 and 
2.9). They should be aware that, if consent from a 
relative is being considered, he or she should be told 
of the alternative of asking an MHO for consent. 
Relatives sometimes telephone the Commission 
because they are unhappy at having given consent, 
in ignorance that it could have been given by an 
MHO. In cases where it has not been possible to 
obtain consent, GPs are reminded that it is 
important to state the reason f d y  on the Section 24 
form. Failure to give an adequate explanation will 
lead to further enquiry by the Commission. 

i 

The place of detention under Section 24 was 
queried by one caller to the Commission, asking 
whether a patient could be detained in a cottage 
hospital, where there was an on-call doctor but no 
resident medical cover. A patient can be detained in 
any NHS hospital: a private hospital has to be 
registered under Part IV of the Act. The suitability 
of a particular hospital would depend on the 
patient’s needs. 

Consent for Procedures 

Advice about patients who cannot consent to 
procedures or operations, because of incapacity 
arising from mental illness or learning lsability, is 

sought by both GPs and hospital doctors. In general, 
emergency treatment may be given under common 
law but it would be good practice to consult with 
colleagues, carers and relatives, and carefully record 
the reasons for the intervention. For non-urgent 
treatments, a Tutor Dative can be appointed by the 
courts to consent on the patients behalf. In practice, 
such a procedure would only be invoked in the case 
of serious and/or irreversible interventions. The 
powers of Tutors Dative were described in the 
1998/ 1999 Annual Report (page 36). 

Nursing Homes 

The Commission is aware that many patients with 
dementia are resident in nursing homes. Though 
these patients do fall within the remit of the 
Commission, it does not have the resources to visit 
them routinely. The Commission would, therefore, 
wish to be made aware of particular problems 
affecting individual residents. An issue, on which it 
has been asked for telephone advice, is the 
administering of medxation, in a disguised form, to 
residents with mental disorder. The Conmiission’s 
view is that this should never be a routine 
procedure. It is only justified:- where there is very 
clear melcal necessity for the drug treatment; the 
disguised administration leads to a significant 
reduction in distress; the need for treatment has been 
fully dscussed with the patient, if possible; and 
recorded discussion has taken place with carers, 
relatives and the multidisciplinary team. Pharmacists 
should also be asked for advice. In general, careful 
consideration should be given to administering 
sedative medication to treat challenging/disruptive 
behaviour in nursing hoine patients. These issues are 
addressed in the Commission’s document on 
restraint, which is available on request. 

Removal of Patients from GPs Lists 

The Commission has received several complaints 
from patients, with mental illness, who have been 
removed from the lists of their general practitioners. 
The Conmission is aware that GPs have now 
received guidance, to the effect that patients should 
normally be supplied with a reason for their removal 
from a GPs list. In cases where a patient’s difficult 
behaviour is due to a mental health problem, GPs 
should be very cautious about removing him or her 
from their lists. RCGP guidance states that high 
levels of anxiety, or demand, about what the patient 
perceives as serious symptoms should never justify 

33 
21 



removal, and comments that it could lead to a will be introduced, to allow one-off interventions 
deterioration in the mental state of vulnerable which are necessary to protect or promote a person’s 
patients. welfare. There will no longer be any provision to 

create Tutors Dative or Curators Bonis. It is 
Suicides expected that GPs will be given further information 
Hospitals are under a requirement to report suicides about these provisions, by the appropriate 
to the Mental Welfare Commission. Written reports authorities, before they into effect. 

are requested, though preliminary details might be 
given by telephone. In suicides where GPs Pre also 
involved in patient’s care, the Commission may 
request a report fiom the GF? 

Sometimes poor communication between primary 
care services and hospitals has been identified as a 
problem, prior to a suicide. At times when waiting 
lists have been long, and appointments under 
pressure, patients may not have received psychiatric 
appointments, or failed to attend clinics and been 
discharged without being seen. GPs are urged to be 
aware of waiting times and to consider makmg 
telephone contact with consultants, if they are 
concerned about individual patients who might be a 
suicide risk, especially if they have a history of 
deliberate self harm. 

Adults with Incapacity Act 2000 

This first major piece of legislation by the Scottish 
Parliament is due to be implemented in stages over 
the next year or two. It is described more fully in 
Section 4. It updates and adds to the law, making 
provisions to help those people who are incapable of 
making decisions about their finances, personal 
welfare or medical treatment. The commonest cause 
of such incapacity is mental dsorder of various 
kinds. 

The Act will supersede some of the provisions 
mentioned in this section. It will introduce new 
forms of financial and welfare Guardianship and will 
also allow people, when capable, to identify financial 
and welfare attorneys to look afler their affairs, once 
they become incapable. It will add welcome clarity 
to the treatment of those incapable of making their 
own treatment decisions and will also cover research 
on those incapable of giving consent. It w d  also 
empower managers of residential facilities to manage 
the funds of residents, who are incapable of doing so, 
with suitable safeguards. There will also be 
provisions for accessing bank accounts of those who 
are incapable of operating them, so that money can 
be spent on their welfare. New intervention orders 

Educational Materials on Mental Health in 
Primary Care 

The World Health Organisation has recently 
produced a WHO Guide to Mental Health in 
Primary Care (Royal Society of Medicine Press 
ISBN 1-85315-451-2). This includes a section on 
“Use of the Mental Health (Scotland) Act 1984 - A  
Basic Guide for General Practitioners”, to which the 
Commission contributed. 

- 

In the light of discussions with Scottish GP 
organisations, the Commission currently has it in 
hand to produce a short aide memoire on Section 
18 detention, to complement that provided 
previously for emergency detention. 

2.5 NURSING ISSUES 

Last year the Commission commented on a number 
of areas of concern it has about nurses’ standards of 
clinical knowledge and understandmg of statutory 
requirements. While acknowledging the many 
examples of good and innovative work carried out 
by nurses in a variety of settings, it has been clear to 
the Commission, for some time, that there are 
deficits in nurses’ knowledge of mental health 
legislation and its application. One hospital carried 
out a survey of first level nurses’ knowledge of 
mental health legislation, the results of which 
indicated serious deficits in understanding the 
requirements of current mental health legislation. 
The hospital concerned responded by undertaking a 
training programme for nurses and other disciplines. 
During the past year, the Commission has been 
pleased to note that a number of other Trusts have 
been addressing these concerns, through various 
training initiatives. However, much has still to be 
done. 

Mental health legislation exists to protect people 
with a mental disorder. Mental health and learning 
disability nurses are very much in the “front line” of 
care, both in the community and in hospitals, and, 
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therefore, in an important position to assist in the 
protection of patients’ civil rights by ensuring 
compliance with the relevant legislation. This 
requires nurses not only to know the legislation, but 
also to understand its application to clinical practice 
and care. It is important that Trusts facilitate t h s ,  by 
ensuring easy day-to-day access to information 
about relevant legal issues. 

This is a time of change in mental health legislation. 
The Adults with Incapacity (Scotland) Act 2000 will 
soon be coming into force, the Millan Committee 
reviewing mental health legislation will be reporting 
later in the year and the MacLean Comnittee on 
serious violent and sexual offenders, including those 
with personality disorder, has already reported. 
Therefore Mental Health Nurses also need to keep 
abreast of new and proposed legislation. In line with 
this, during the year the Conmission was very 
pleased to contribute to a National Nurses 
Conference, run by the Scottish Executive and 
Royal College of Nursing, which focused on core 
aspects of mental health nursing including clinical 
standards and legislation. 

Some Issues Raised by Nurses During the 
Year 

The Cornmission is frequently contacted by nursing 
staff, seeking guidance on aspects of mental health 
legislation. The matters raised cover a wide range of 
issues. Ths year there have been questions about 
nurses’ power to return detained patients, who have 
absconded in various circumstances. Another 
matter, which has been frequently raised during the 
Commission’s visits to hospitals, has been the nurses’ 
role in informing detained patients of their rights. 

) 

Returning Detained Patients to Hospital Who Are 
Absent Without Leave 

Nursing staff who are returning a patient, who has 
absconded, do so under the provisions of Section 28 
of the Mental Health (Scotland) Act 1984. Section 
28 says that a detained patient, who has made lxm or 
herself Absent Without Leave, may be taken into 
custody and returned to hospital by certain persons, 
including “any officer on the staff of the hospital.” In 
practice, this is likely to mean nursing staff employed 
by the Trust concerned. Section 120 makes 
provisions for any constable, or any person required 
or authorised by the Act, to take any person into 
custody, or to convey or detain him or her; 

Section 121 makes further provisions for retaking 
patients escaping fiom custody. Section 122 grants 
protection to persons acting in pursuance of the Act, 
unless it is done in bad faith or without reasonable 
care. In practice, this means that the Act grants 
powers to nursing staff, amongst others, to take into 
custody detained patients, who have absconded from 
hospital, and affords the staff protection, if they are 
cariying out such action in good faith. 

Where a patient absconds from another hospital, eg 
a general hospital to which he or she has been 
granted Leave of Absence, he or she inay be taken 
into custody by the person authorised by the 
Responsible Medical Officer to escort the patient, 
or by any officer on the staff of the hospital in which 
he or she is required to stay as a condition of the 
Leave of Absence. In practice this means that the 
escorting nurse, or the staff of the general hospital, 
may take the patient into custody. 

Where the process of taking a detained patient into 
custody might put the patient or member of staff at 
risk, consideration should be given to seeking the 
assistance of the Police. 

Recall j o i n  Leave ofAbsence 

Where a detained patient on leave of absence is 
being recalled, nursing staff should remember that 
the patient’s Responsible Medical Officer must give 
notification of the recall in writing. In practical 
terms, particularly in emergency situations where 
the patient’s condition has rapidly deteriorated, the 
staff who are returning the patient may have to 
deliver the letter of recall at the time they are tahng 
hiin or her into custody. 

Recording That Detained Patients Have Been In@rmed 
$Their Rkhts  (Section 1 10) 

Nurses have asked the Commission to clarify their 
position with regard to notifying detained patients 
of their “rights”. Section 110 of the 1984 Act 
requires the managers of a hospital to give certain 
information to patients and relatives about 
detentions and renewals of detentions. The 
requirement is not just to provide the information, 
but to ensure, as far as is practicable, that the patient 
understands his or her rights under the Mental 
Health Act. Nurses often play a vital role in this 
process. It is important that a careful record is kept 
that the patient has received the required written 
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information and it has been explained to him or The use of the nurses holdmg power has received 
her; and the extent to which it has been understood. little attention since its introduction in the 1984 Act, 
In some cases where detained patients do not and has not been researched in any detail in 
understand, or have intermittent capacity to Scotland. The Commission wiil continue to 
understand, the information, nurses should monitor its use, and would be willing to consider 
incorporate the ongoing explanation of rights into collaborating in research into nurses’ understanding 
the patient’s care plan. of, and attitude to, it. 

Nurses’ Holding Power 

Managers of hospitals are required to report the use 
of Section 25(2), the Nurses Holding Power, to the 
Commission. The Commission last reported on the 
use of the Power in 1996/97. During that year, it 
was used on 202 occasions; last year (1998/99) on 
181; and this year on 145. (Figures are not available 
for 1997/98). Compared with the number of 
emergency detentions under Section 25(1) (2176 in 
1999/2000), the use of Section 25(2) appears to be 
very limited, and is decreasing in frequency. As can 
be seen from Figure 2.i, among those hospitals 
reporting use of the Power, there continues to be a 
wide variation in its frequency. This may be due to 
a number of factors, including availability of medical 
staff and differences in nursing practice. 

People With Dementia and Severely 
Challenging Behaviour in NHS Settings 

Following serious concern about one hospital 
caring for people with dementia and seriously 
challenging behaviour, the Dementia Services 
Development Centre (DSDC) at Stirling University 
and the Mental Welfare Commission have worked 
with leading practitioners in this field and with 
managers and policy makers. We had a number oL 
aims: to clari@ the problems in caring for this group 
of people; to alert senior managers and policy 
makers to the poor practice which exists in some 
areas and its outcome for staff, patients and relatives; 
and to identify existing good practice and promote 
its development. 

Figure 2.i Use of Nurses’ Holding Power - by Hospital 1999/2000 
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Problems Identijkd 

Challenging behaviour amongst this group of 
patients can include restlessness and agitation, sexual 
disinhibition, determined walking, aggression, 
shouting and double incontinence. Examples of 
poor quality care, which have been identified, 
include:-mixing aggressive patients with people 
needing terminal care; the toleration of physical 
violence between patients and against staff; 
poor medical input; and unsatisfactory physical 
environments. There are also wards where staff are 
seriously unsupported, disenchanted and poorly 
trained, with a high turnover and little or no status. 

Sources of Information. and Guidance: 

Dementia Services DeveloDment Centre Stirling 
2) Professor 
Mary Marshall, Ms Carole Archibald. 

There are, as well, examples of excellent and 
innovative policy and practice. These include:- clear 
policies on the purpose of wards, including 
admission, discharge and risk policies; clear 
philosophies of care, with care plans for indwiduals; 
regular patient reviews; plenty of appropriate 
activities; recognition of the intensive nature of this 
work; trained and supported s t a g  regular input from 
medical staff and from professions allied to 
medicine; and therapeutic building design. These 
excellent care practices are based on well researched 
and evaluated knowledge and practice. It is 
important to recognise the established effectiveness 
of responses to challenging behaviour which are 
used in leading centres. 

The leading practitioners, managers and policy 
makers, who reviewed these examples of excellent 
and deficient care, concluded there is a need for this 
work to be recognised as intensive, specialised and 
highly skilled and to take place in a system, which 
integrates intensive units with assessment and 
rehabilitation services and provides outreach 
expertise to promote good models of care, in both 
patients’ homes and residential settings. 

Planning good care and services for this particular 
group of patients, within the wider context of caring 
for elderly people who are frail and have dementia, 
is an important but long-term agenda. There are, 
however, immediate and accessible means of 
enhancing knowledge and good practice. These 
include:- learning from established models of good 
care; consultation with experts; staff training and 
development; and the use of guidelines to promote 
good practice. 

The Centre offers. 

. 

. 
Web page with lists of key texts 

Free access to the latest published and video 
material on all aspects of dementia care 
including specialist units, understanding and 
managing challenging behaviour and design 

Consultancy and training for managers and 
front line staff provided at times and locations 
to suit 

. Affordable publications on all aspects of 
dementia care including a very popular guide 
to understanding and managing challenging 
behaviour 

. Consultancy for service planners and 

Subject to funding being available, a Scottish 
network and newsletter for staff in intensive units 
could be provided. 

. 

commissioners 

Mental Welfare Commission The Commission can 
give advice on care of patients, particularly where 
there are questions concerning restraint or the use of 
the Mental Health Act. The Commission is also 
planning to visit wards where there have been no 
individual requests for meetings. It also has a 
programme of unannounced visits which are 
proving helpful in identifying good and less good 
practice affecting individual patients. 

d t  
- Unit: Director, Rhona Hotchluss, 4th Floor, Elliot 
House, 8-1 0 Hdlside Crescent, Edinburgh EH7 5EA 
(TelOl31 623 4350) 

The plans of this newly established unit include 
establishing networks of nurses throughout Scotland 
and developing “best practice statements” which are 
evidence and consensus based. 

Alzheimer’s Scotland - Action on Dementia: 
22 Drumsheugh Gardens, Edinburgh EH3 7RN 
(TelOl31 243 1453) 
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2.6 SOCIAL WORK ISSUES 
This is the first time there has been a chapter on 
social work issues in the Annual Report. The 
positive reception given to previous chapters on 
nursing issues led the Commission to believe there 
should be a similar section on social work. This 
chapter discusses social work policies and practices, 
which have come to the attention of the 
Commission during the last year, and wliich the 
Commission believes are particularly relevant to 
developing high quality mental health social work 
services. 

Social Circumstances Reports 

Legislative Framework 

An important principle underpinning the Mental 
Health (Scotland) Act 1984 is that a person’s social 
and family circumstances should be taken into 
account when he or she requires detention in 
hospital for treatment of mental hsorder. Social 
Circumstance Reports (SCRs) were introduced to 
collect all relevant personal, faniily and social 
information in an accessible document for the use of 
the Responsible Medical Oficer (RMO) and the 
Mental Welfare Commission. 

Paragraph 1.12 ofThe Code of Practice to the Act 
indicates that it is good practice to prepare an SCR 
for all individuals detained beyond the 72 hour 
emergency period. However, as a means of ensuring 
that a specialist mental health social worker is drawn 
into the case there are some circumstances when 
SCRs are required by statute. 

These are: 

Statutory Reports 
Under the 1984 Act: 
1. After detention under S26 to which consent has been 

given by the nearest relative. 
2. After thegranting ofan S I 8  application made by the 

nearest relative, unless there was an S C R  under a 
preceding S26. 

3.  m e n  a person is transfeevredfvorn prison to hospital 
Under the Criminal Procedure (Scotland) Act 1995: 
4 .  When a Hospital Order is made under S58 or an 

order having the same effect under S57(2)(a). 
S. When a Restriction Order ceases to have effect, but a 

Hospital Order remains in force. 
And 
6. When an application is made f o r  a Community Care 

Order. 

In previous years there has been a positive trend for 
more s26 detentions to have the consent of a Mental 
Health Officer (MHO); this has continued in 
1999/2000. It suggests that MHOs are more actively 
involved in assessing the need for continued 
detention and means that the number of statutory 
reports required has steadily declined. As the overall 
number of detentions under S26 remains similar 
from year to year, it might be expected that the 
number of non-statutory reports would increase pro 
rata but this has not been the case. 

SCRS and Care Planning 

Social Circumstance Reports are not an end in 
themselves. They are part of the ongoing process of 
planning treatment and care in hospital and after 
discharge. Since the 1984 Act mental health practice 
has developed and changed. People with serious 
mental dness are more likely to be living in the 
community rather than in hospital, variously 
supported by friends, family and/or a range of 
mental health services. The NHS and Community 
Care Act 1990 introduced care planning and care 
management, giving people with mental health 
problems the right to an assessment of their social 
care needs by the social work department. Care 
Plans should specify what supports and services are 
needed and who will provide them. In 1992 the 
Care Programme Approach was established; it 
overlaps with care management and extends care 
planning for people with severe and enduring 
mental dlnesses who have coinplex needs. 

Most people detained in hospital have complex 
needs and require a well thought out set of supports 
and services to enable them to leave hospital. The 
MHO’s role at a time of crisis in giving or refusing 
consent to detention, or in supporting the relative to 
do so, should form the basis of a relationship 
between the patient, the practitioner, the hospital 
mental health team and the local authority. Drawing 
together the information required for the SCR, 
placing the person’s current illness in the context of 
their past and present social circumstances, should 
build on this relationship. When compiling the 
report the MHO will start to think about the 
individual’s Care Plan. He or she will also consider 
the needs of the relative or carer, and if necessary 
initiate a carer’s assessment. The importance of 
continuity of care cannot be overstated. The 
Scottish Executive’s recent guidance on SCRs (The 
role qf SCRs in planning the care of people detained in 
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hospital - Community Care Circular 1/1999) states 
that local authorities should wherever possible 
arrange for these tasks to be carried out by one 
MHO. If this is not possible transfer between MHOs 
should be arranged smoothly. 

SCRs frequently describe the poignant mix of 
dlfficult social circumstances and painful family 
experiences that the patient has faced, whilst coping 
with distressing symptoms of illness. Families and 
carers frequently encounter formidable challenges, 
whilst trying to support him or her. Good practice 
can be seen where an MHO has made positive links 
with the individual as far as possible, has offered 
support to the relatives and become involved with 
the mental health team including, of course, the 
RMO. A good report summarises and reflects on 
the whole process, providing an invaluable basis for 
ongoing planning and a succinct document for later 
reference. 

Where it is appropriate, given the individual’s state 
of mind, the MHO will share the report with him 
or her, providing an opportunity to draw together 
and explain the decisions made about treatment and 
care. At this stage it is frequently possible for the 
person detained to have some understanding of 
professional views, even whilst disagreeing with 
them. 

T h e  Commission’s Role 

The Commission has a duty to check for improper 
detention, deficiency in care, ill-treatment and loss 
or damage to property. The SCR is an important 

~. i vehicle for providing the Commission with 
information to undertake this responsibility. All 
SCRs are read by the Social Work Commissioner or 
Officers. The professionalism of many reports is 
evident. However, the standard of practice varies 
considerably, in not just the standard of the written 
reports but also the standards of treatment and care 
described therein. If a reports draws attention, 
directly or indirectly, to matters of concern within 
the Comission’s remit, an enquiry will be made of 
the MHO or the RMO. When people are detained 
without the benefit of an SCR, the Commission 
may not hear about worrying issues, particularly 
where the individual is unable to raise them and has 
no friends or relatives to act in his or her stead. 

I 

The SCR is also an invaluable source of information 
when the Commission reviews detention following 
a patient’s request for discharge; unfortunately for a 
significant number, there is no SCR available. 

Mutters of Concern 

There has been a notable lack of information about 
Local Authorities’ decision-making processes in 
providing SCRs. The Commission has no means of 
knowing whether the absence of an SCR indicates 
an oversight, arbitrary decision or a ‘rationing’ 
decision made according to explicit criteria. It is not 
uncommon to find a series of SCRs in the 
Commission file for a frequently detained patient, 
whilst for other detained people experiencing major 
disruption to their lives, there are no SCRs at all. It 
may well be that an effective social work service is 
being provided, but equally this might not be so. 
The Commission is particularly concerned when 
there is no SCR for a patient who clearly has 
complex needs and where social work could expect 
to play a key role in assessing, planning or providing 
care following discharge. Examples would include 
young people under 16, people with other 
disabilities which complicate the understanding of 
their mental illness, and parents with significant 
social and family problems. 

Lute  Reports 

The Commission reports annually on the numbers 
of SCRs received late. The timescales are clearly laid 
out in the MH(S)A 1984; reports should be prepared 
within 21 days of detentions under Sections 18, 26 
and 71, and Section 58 of the CP(S)A 1995. The 
trend over the years has seen a steady increase in the 
numbers of reports coming in late. This year has 
been no exception: 57% of statutory reports and 
70% of non statutory reports were late. 

The Commission’s IT system unfortunately does 
not distinguish between reports a day or a month 
late. We hoped we could address this before the 
publication of this Annual Report but have not been 
able to do so. A timely report can be effective in its 
potential to influence the management of a patient’s 
care at a key point. However the number of people 
for whom there is no report at all continues to be a 
major concern. 
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Scottish Executive Guidance 

The circulation of the long awaited guidance on 
SCRs was welcomed last autumn. The guidance 
acknowledges many of the changes in practice 
which have followed the change of focus in 
treatment approaches from hospitals to the 
community. It incorporates the changes in care 
assessment and care management, linking care 
planning with MHO responsibAties defined in 
mental health legislation. The central role of the 
MHO in care planning is stated as an integral part of 
multi-professional practice. The organisational 
dimension that enables (or disables) M H O  
practitioners to offer a sound and sensitive service 
are also summarised. 

S C R  survey 

The Commission, the Association of Directors of 
Social Work and the Social Work Services 
Inspectorate are jointly undertaking a survey to 
gather information about SCRs. A questionnaire 
has been sent to all local authorities to elicit 
information to help managers monitor the 
implementation of the Scottish Executive’s guidance 
on SCRs and to address concerns raised in the 
Commission’s Annual Reports. 

T h e  areas covered include: 

Arrangements for notijication of detentions that 
would trigger an S C R  

Allocation policies, e2 how cases aye allocated and the 
provision for continuity 

Completion times and eflciency o f  the system 

Quality o f S C R s  

Feedback arrangements 

Future pe$ormance 

The responses to the questionnaire are currently 
being gathered and the findings will be collated and 
produced later this year. They will be dwussed in 
meetings between the Commission and Social Work 
Departments and reported in the Commission’s next 
Annual Report. The survey should give clear 
information to Local Authority managers and 
MHO practitioners about the strengths and 
weaknesses of their MHO service, highlighting 

problems to be addressed, and allowing for more 
informed decision making. 

Mental Health Officers and Consent to 
Detention 

Organisational Issues 

As discussed later in this section, a significant 
proportion of Section 24 and 25 detentions were 
initiated without MHO consent (See Figures 2.vi 
and 2.vii). While in some cases there will be 
appropriate reasons for this, it suggests that social 
work managers should look closely at non-consent 
rates in hospitals within their area in relation to local 
M H O  services. Trusts and local authorities should 
also recognise that MHOs have an important part to 
play in the training of general practitioners and 
trainee psychiatrists to familiarise them with the 
MHO’s role in the detention process and how the 
MHO service can be accessed around the clock. 

Next year, the Commission hopes to be able to 
indicate the number of detentions without consent 
occurring in various out-of-hours periods. This 
should help social work managers identify aspects of 
the MHO service which require attention. 

The statistics on Section 26 detentions in most 
Health Board areas continue to show a responsive 
MHO service to patients, where detention is being 
considered beyond the 72 hour period. In some, 
however, there is a great reliance on the nearest 
relative (Figure 2.viii). There has been a marked 
improvement in both Argyll and Clyde and 
Lanarkshre Health Board areas whch  might suggest 
this is an area which has received some attention 
from social work managers. In Ayrshire and Arran 
there had been considerable improvement in 97/98 
but use of the nearest relative has remained at a high 
level since then. 

Professional Issues 

There are a number of practice issues which appear 
with some regularity in correspondence with 
niehcal practitioners and MHOs about consent to 
detention. Many of these were discussed in the 
Annual Report for 1997/1998. The following are 
other issues which will be of interest to MHOs. 
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1. MHOs involved in consenting to detention 
under Section 24 report difficulties at times in 
the arrangements for transferring the patient to 
hospital, once the paperwork is completed. 
They have expressed concern that the patient 
and/or others remain at risk because of delays 
in admission and the lack of trained melcal 
and/or nursing staff on site in the intervening 
period. Delays in admission may relate to 
response times of the ambulance service. 

Paragraph 1.10 of the Code of Practice states 
that “Where there may be some delay before 
an ambulance or other form of transport can 
arrive to convey the patient to hospital, the 
general medical practitioner and the MHO, if 
present, should agree on how the patient is to 
be managed until the ambulance arrives.” 

In areas where this is a problem, local 
authorities and primary care services should 
agree on a protocol to help general 
practitioners and MHOs to manage these 
emergency situations appropriately. 

2. MHOs often express reluctance to become 
involved in emergency detentions if the nurses 
holding power (Section 25(2)) has been used. 
The use of this should not be conhsed with 
the decision to detain a patient under Section 
25(1) which can only be made after a medical 
assessment and, where practicable, the consent 
of a relative or MHO. MHOs should be 
mindful of the legal perspective which would 
view a continuing short period of assessment at 
the expiry of the holding power as a 
“purposive interpretation” of the Act. 

Patients may also choose to remain in the 
hospital informally until the MHO has been 
able to attend and form a view on whether or 
not to consent to the detention. 

In a related issue, MHOs often refuse to attend 
because a person has already been medicated, 
the assumption being, against their will. 
MHOs should differentiate between 
emergency treatment under common law and 
compulsory treatment under the Mental 
Health Act. Section 24/25 of the Act is not 
covered by Part X of the Act and thus cannot 

3. 

be used to treat without the patient’s consent, 
except on an emergency basis. MHOs need to 
establish the legal status of the patient at the 
point of referral and when they attend 
subsequently. They also need to clarify the 
RMO’s, nurse’s and patient’s understanding of 
the situation. 

Where a MHO decides that the detention of 
an inlvidual has already begun prior to his or 
her involvement, there may nevertheless be 
value in that Officer’s assessment of whether 
continued detention is still necessary. The 
referring medical practitioner must be open to 
discussion with the M H O  on this question. 
Through h s  or her interviewing skills and 
training, the MHO may assist in the ongoing 
assessment of the patient, eliciting relevant 
information about his or her social 
circumstances. 

4. MHOs at times refuse to be involved in 
assessing for consent to detention under 
Section 26 when the form has already been 
signed and dated by the RMO. MHOs should 
be aware that although a Section 26 form can 
be completed any time within the 72 hour 
period of detention it does not take effect until 
the end of that period. The fact that the form 
B1 was signed by the R M O  before MHO 
involvement does not mean that this form has 
been acted upon by the hospital managers. 
The form can be completed subsequently with 
the name of the consenting MHO added or, 
alternatively, destroyed if the MHO does not 
consent and consent is not subsequently 
obtained fiom the nearest relative or another 
MHO. 

Guardianship 

Use of Guardianship by Local Authorities 

The upward trend in the use of Guardianship 
continues. (SeeTable 5.x p59.) By the end of 1999- 
2000 there were 15% more cases than at the end of 
the previous year. However, there were slightly 
fewer approvals this year and an increase in the 
proportion of guardianships lasting between 1 and 
4 years (28% compared with 15% in 1998-99). 
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Table 2.i Local Authority Distribution Of 
Cases 

Number 
at 

31.03.99 
Inverclyde 0 
Moray 0 
Orkney Islands 0 
Shetland Islands 0 
Western Isle 2 
Argyll&Bute 1 
Clackmannanshire 1 
East Ayrshire 0 
East Redewshire 1 
North Ayrshire 1 
South Ayrshire 0 

Redewshire 1 
Aberdeenshire 4 
Dumfries & 

Borders (Scottish) 2 
South Lanarkshire 4 

West 
Dunbartonshire 4 
East 
Dunbartonshire 6 
East Lothian 5 
West Lothian 6 
North Lanarkshire7 
Dundee (city) 4 
Midlothian 4 
Perth & Kinross 5 
Falkirk 9 
Aberdeen (city) 12 
Edinburgh (city) 18 
Fife 18 
Glasgow (city) 26 
Highland 25 

Angus 2 

Galloway 7 

Stirling 1 

~~ 

TOTALS 176 

- 
Lpprovec 
99/00 

0 
0 
0 
0 
0 
1 
0 
1 
1 
0 
1 
2 
2 
2 

2 
2 
2 
4 

4 

3 
4 
4 
3 
6 
4 
4 
4 
6 
12 
9 
22 
21 

126 

- 

- 
- 

&charged 
99/00 

0 
0 
0 
0 
2 
1 
0 
0 
1 
0 
0 
1 
0 
2 

4 

4 
4 
5 
4 
3 
0 
0 
3 
7 
15 
9 
15 
12 

100 

- 
lumber 

at 
1.03.00 

0 
0 
0 
0 
0 
1 
1 
1 
1 
1 
1 
3 
3 
4 

4 
4 
4 
4 

4 

5 
5 
5 
6 
7 
8 
9 
10 
11 
15 
18 
33 
34 

202 

- 

- 
- 

There has been no change in the distribution of 
Guardianship cases throughout Scotland. As Table 
2.i shows, in 1999/2000 11 authorities had one or 
none, whereas three had over 20. Some of the 
smaller authorities had 4 or 5 cases. Commission 
representatives have discussed this curious 

distribution at meetings with Trusts and Social Work 
Departments. In those areas with a substantial 
number of people on Guardianship, those 
concerned with their care are clear about the 
protection it offers vulnerable people and its role in 
securing appropriate care for people who need to 
leave their homes but who are unwilling to do so, or 
who will not allow access to services which might 
help them at home. Typical examples of the need 
for Guardianship include people with dementia 
who can no longer be supported safely in their own 
homes and who need to enter residential or nursing 
home care, or people with learning disabilities who 
need the security, support and supervision offered by 
a variety of residential provision but who would not 
accept this if they were not on Guardianship. People 
with alcohol-related brain damage may have simila: 
needs. 

People with these needs and problems can be found 
throughout Scotland. The Commission wonders, 
therefore, how appropriate care is being secured for 
those who resist intervention or who refuse to move 
from their homes. It is possible therefore that people 
are being placed in residential care without their 
consent and without the protection of the Mental 
Health Act. The Commission now plans to 
approach the Directors of Social Work or the Chief 
Social Work Officers in those authorities which 
make little or no use of Guardianship, to ask how 
they deal with the needs of individuals discussed 
above. 

It is important for all authorities to consider the 
implications of the Adults with Incapacity Act; frorr. 
April 2002 local authorities will have a duty to 
pursue welfare and financial guardianship and 
intervention orders when these are necessary and 
not being pursued by others. Those authorities 
which have little experience of Guardianship under 
the Mental Health Act may find it difficult to assume 
this statutory responsibility. 

Practice Matters Requiring Attention 

Practice Issues 

The Commission is aware of much excellent 
practice in planning and implementing the care of 
people on Guardianship. However, it is appropriate 
to draw attention to shortcomings, some of which 
are serious, so that current practice can be improved 
and preparations made for the implementation of 
the Adults with Incapacity Act. 
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1. Background Reports Miss A’s bedroom in the nursing home one small 

There are some excellent reports on individuals 
for whom Guardanship is being considered. 
Such reports include an account of a person’s 
history and circumstances, which will help 
ensure that he or she continues to be seen as an 
individual whose experiences and preferences are 
influential in planning care. These reports also 
describe measures taken prior to Guardianship 
being considered and include careful assessment 
of the risk to which the individual will be 
exposed with or without Guardianship. These 

indistinct photograph was the only reminder o f  this 
full l@ and her only link with the past. Nursing 
home staf said they encouraged residents to bring 
with them personal possessions and small items o f  
furniture but they had not asked either her relatives 
or social worker about the absence of her. belongings. 
Miss A’s social worker said that when she l$t her 
home she was upset and did not want to take any 
belongings, perhaps because she only expected to be 
away for a few days. The social worker agreed to take 
this matter up with Miss A and herfamily. 

excellent reports conclude with the preferred 
care plan for an individual after he or she has 
been placed on Guardianship. 

There are far too many individuals living in 
nursing or residential homes whose rooms are 
without any personal possessions or momentos. 

At the opposite end of the spectrum there are 
extremely meagre reports which deal only with 
the circumstances immediately preceding an 
application for Guardianship and which give 
little or no picture of the life and history of the 
person for whom Guardianship is being 
considered. 

The Commission believes that the recent 
Scottish Executive guidance on the preparation 
of Social Circumstances Reports is relevant for 
the preparation of reports on individuals where 
an application for Guardianship is to be made. 
These reports, and the associated planning, 
should take account of the important principles 
of the Adults with Incapacity Act which is 
described in more detail in Section 4. 

2. Preserving the Individual Identity of People in 
Residential Homes 

Background reports, and the associated care plan, 
can help residential and nursing staff to 
understand individuals in their care and to 
promote their individuality. There are, however, 
some people about whom there is little or no 
information in the residential or nursing home 
files. 

Miss A, a former postmistress and active member 
of her local church and community, now suiering 

j o r n  dementia, was visited by a Commission 
representative two months after she had entered a 
nursing home. The background reports described 
Miss A as having had afectionate contact with 
several nephews and nieces, many hobbies and an 
immaculate, comfortably furnished house full of 
momentos from frequent holidays abroad. In 

It is as if these people had no history, with 
nothing to remind them of their past or which 
could help those who care for them to see them 
as individuals. The Commission frequently 
comments on these barren rooms. Home care 
staff, guardians and care managers commonly 
acknowledge the importance of personal 
possessions in preserving some continuity in 
individuals’ lives. However, there is usually some 
vagueness about whose responsibility it is to 
ensure that those who wish it have personal 
possessions in their rooms. The previous Annual 
Report referred to this major shortcoming in 
individuals’ care but there appears to have been 
little change in 1999-2000. This neglect of 
people’s histories and individuality should not be 
tolerated. 

3. Financial Matters 

It i s  often difficult for Commission visitors to 
obtain clear information about individuals’ 
financial circumstances, for example the benefits 
they receive, any pension entitlements or access 
to private means. There can also be vagueness 
about who is responsible for managing funds of 
people who are not able to do t h s  themselves. 
For example, guardians may not know who is an 
individual’s DSS appointee and they may not 
have considered whether there is a need for a 
Curator Bonis. This appears to be more of a 
problem with older people who have dementia 
than with those with learning disabilities. With 
the implementation of the Adults with 
Incapacity Act in the next 2 years, it will be 
important that comprehensive community care 
assessments include assessment of an indwidual’s 
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capacity to manage his or her finances and 
planning of financial management. 

4. Use of the Powers of Guardanship 

Mr B aged 2 1 has a moderate learning disability. 
He did well at school and had a number of hobbies 

accommodation complex. He is on Guardianship 
because there are times when he wants to leave his 
present home and establish a lije witiotlt any 
intervention from health or social care agencies. At 
present it is thought that MY B could not manage 
without such help. 

and interests. He now has a j a t  within a supported 5. 

Mr B does not have a full daily routine and this 
means that he spends a good deal o f  time wandering 
aimlessly in the town centre, at times attracting 
unwelcome attention f rom members o f  the public; he 
has also been questioned by the police. When the 
weather is cold he is at home alone for many hours, 
complaining of isolation and boredom. Mr B has, 
howeveu, said that he does not want to attend day 
centres or join in any other leisure or educational 
activities. Respecting Mr B’s wish for independence, 
his social worker has not considered using the Powers 
of Guardianship, even on an experimental basis, to 
involve him in occupations which could be both 
enjoyable and benefirial. 

Although it is important for Guarhanshp to be 
used in the least restrictive manner, the 
Commission knows of some instances where 
individuals might benefit if there were more 
assertive use of Guardianship powers. For 
example, some people with learning dsability 
have many empty hours, in part because they 
refuse to attend activity or day centres. Social 
workers, giving high priority to individuals’ 
preferences, have decided, for the most part, not 
to force the issue. At one level this is 
understandable. However, the consequence is 
that some people on Guardanship are denied 
opportunities which might help them develop 
social and other skills. Lack of supervision and 
activity for long periods may also mean they are 
exposed to a variety of risks. When Commission 
representatives make enquiries about such 
indwiduals it sometimes appears that the option 
of requiring him or her to attend a place where 
occupation, education or training might be 
available has not been seriously considered. An 
individual’s wish to “live a normal life” has been 
accepted, apparently without question or 

argument. It is relevant here to consider the 
Adults with Incapacity Act principles which state 
that guardianship will have to be used in such a 
way as to, as far as possible, encourage the adult 
to use existing skills and develop new ones. 

Discharge of Guardianship 

Just as there is variation in the quality of reports 
relevant to applications for Guardanship, so too 
is there variation in the information given to the 
Commission about the reasons for Guardianship 
being discharged or allowed to lapse. Some 
reports show evidence of continued contact with 
a person on Guardianship and review of that 
person’s circumstances. These reports 
demonstrate concern that people should be 
subject to the least restriction possible, 
compatible with their needs. However, there are 
other reports which give the briefest reasons €or 
discharging a person from Guardianship and the 
impression that there has been little real contact 
with him or her. This is particularly true of some 
people with dementia in residential or nursing 
homes, with whom there may be minimal, if any 
social work contact following the initial review 
of the placement. Discharging a person fi-om 
Guardianship, or allowing it to lapse, is an 
important decision requiring careh1 thought and 
the weighing of the best interests of that person. 
The Commission hopes this will be reflected in 
the reports it receives. The Commission has 
decided not to visit routinely when Guardianship 
ends, but it will follow up any outstanding 
matters, if necessary through a visit to the person. 
(This decision accounts in part for the slight 
reduction this year in the number of 
Guardianship visits (see Table 5.v p58)) 

The Commission received a thoughtful enquiry 
from a Mental Health Officer who asked how to 
decide whether a person with dementia, who 
lacked capacity, could be judged as being willing 
to stay in a residential home, thus justifying the 
termination of Guardanship. Such a question 
goes to the heart of assessment of capacity, a topic 
to which social workers will increasingly have to 
give attention with the implementation of the 
Adults with Incapacity Act. It is not possible to 
give an unequivocal response. However, 
assessment of a person’s willingness to stay in a 
new environment should take account of that 
person’s behaviour. For example, are there 
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persistent attempts to leave the home? Does the 
person repeatedly voice a wish to leave the 
home? Are there signs of significant distress? Are 
there management problems which might be 
regarded as signs of protest? Is there agitation or 
upset when returning to the home from outings 
or visits to relatives? Account should also be 
taken of the views of relatives and friends and of 
all staff associated with the resident. This is not 
an easy matter and the dividing line between 
positive acceptance, passive resignation and 
occasional protest may not be easy to define. The 
Commission applauds thoughtful efforts to make 
these difficult judgements. 

2.7 COMPLAINTS 
The Commission’s role in dealing with complaints is 
similar to that of the Health Service Commissioner 
(the Ombudsman). This means that the 
Commission does not investigate the substance of a 
complaint unless the complainant is still dissatisfied 
when the local procedures have been completed. 
The Commission, can, however, monitor the 
progress of the complaint and frequently does so. 
Many of the complaints made to the Commission 
are by or on behalf of particularly vulnerable people; 
the Commission can give advice about how to use 
the local procedures and from time to time can assist 
where communication between the complainant 
and the organisation has become difficult. The 
Commission feels t h s  is a valuable support to 
complainants, which it has been pleased to have 
been able to develop over the past year. 

The Commision has a Complaints Panel, which 
considers all requests to the Commission to 
investigate complaints which have completed the 
local complaints procedure. It offers guidance and 
advice to Trusts, Health Boards, local authorities and 
other service providers, and presents regular reports 
on its work to the Commission. There was a 20% 
increase this year in the number of complaints 
received by the Commission, 126 compared with 
105 in 1998/9. Further details of action taken by 
the Complaints Panel are given in Section 5.2. 

The Nature of the Complaints 

“As a [senior health professional in the NHS 
Scotland] I am appalled b y  the environmental 
conditions in [a psychiatric unit within an NHS 

hospital], which compare extremely unfavourably with 
the wards occupied by my patients in the general 
hospital. Mentally ill patients are clearly treated as 
second rate members of society in the same hospital 
complex as physically sick patients. Inevitably most of 
the patients in this acute psychiatric wad have a 
depressive component to their illness, which must be 
intens8ed by  the surroundings in which they j n d  
themselves, Uvgent action is required”. 

Father of a patient. 

Table 2.ii shows the content of complaints. 
Although only a small number concerned the 
physical environment of a hospital, those we did 
receive were often graphic, and expressed the shock 
and dismay felt by patients and their relatives at what 
was often their first encounter with hospital-based 
psychiatric services. The small number of these 
complaints is possibly an indication of how those 
who work and receive their care within these 
services have come to accept surroundings and 
resources which would not be tolerated elsewhere 
within the NHS. This issue is discussed in Section 
2.2 of this Report. 

Table 2.ii: Nature of Complaints Received by 
the Commission 

Discharge, admission, transfer 
procedures 
Assault/dl treatment 
Care in hospital 
Community care 
Doctors 
Finances 
Improper detention 
Local authority services 
Loss or damage to personal 
property 
Medication 
Nurses 
Physical environment 
Other service provider 
Sundry 

1998/ 
1999 

5 
5 

26 
2 
8 
0 
3 
9 

0 
2 
0 
4 
0 

12 

~ 

1999/ 
2000 

15 
7 
44 

9 

8 
1 

10 
3 

4 

12 
2 
5 
3 

14 

Some complaints involved more than one category 
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The Source of the Complaints 

Patients 
Relative 
Other 
Anon 

As shown in Table 2.iii, approximately a third of all 
complaints brought to the Commission have been 
made by a relative of the patient. This comparatively 
high number has been consistent over the last 
3 years. 

1998/1999 1999/2000 
N YO N O h  

58 55 80 63 
36 34 36 34 
11 11 6 6 
0 0 0 0 

105 100% 126 100% 

Table 2.iii: Source of Complaints Received by 
the Commission 

Issues Arising from Complaints 

Movingfvom Hospital to the Community 

A frequent cause for complaint has been where 
patients have been obliged to remain in 
inappropriate care settings because of the lack of 
suitable accommodation in the community. Issues 
such as these are taken up with Trusts and local 
authorities during annual meetings, but it remains an 
on-going problem which is closely related to 
funding issues, which are raised in Section 2.3 of this 
Annual Report. 

The Commission also sees examples of a lack of 
co-ordinated care planning for patients returning to 
the community, ohen resulting in a further return to 
hospital - the revolving door. 

Communications with Relatives and Carers 

The decision to detain someone under the Mental 
Health Act is always a serious one and a significant 
part of the Commission’s workload is devoted to 
ensuring that no-one is detained inappropriately. 
These are often difficult decisions, however, and in 
the past year we have received complaints from 
anxious families who tell us that they know their 
relative is very unwell and is refusing medication. 
They believe it is in the best interests of their relative 
that they should be detained and treated. Often the 
families of these patients feel that the health 
professionals involved are not prepared to listen to 

their concerns, despite their knowledge of the 
patient and of the signs and symptoms of a repeating 
pattern of illness. 

The issue of communication with families 
and carers has been an element in numerous 
complaints. While staff have to respect 
patients’ confidentiality those caring for ‘them 
are entitled to some support and guidance. 
There have been examples where detained 
patients have been given leave of absence or 
discharged from detention with no 
communication or warning to their families - 
they have simply arrived home on the 
doorstep. The Commission has also heard of 
carers who have been refused any contact 
with their relatives’ doctors. It has therefore 
been impossible for carers to pass on 
important concerns. 

Procedural Issues Arising from Complaints 

Delays 

While the Commission recognises the pressures and 
constraints that Trusts and other organisations 
experience in their complaints departments, the 
sometimes very lengthy procedural delays make 
investigation more difficult and are unfair both to 
complainants and those complained against. The 
Commission is aware of its own vulnerability in this 
area and intends to put in place realistic targets for 
responses and reports. 

Consent of Patients to Complaints made b y  Third 
Parties 

The Guidance to the NHS Complaints Procedure 
makes it clear that ‘complaints by a third party should 
not be made without the consent ofthe afected individual’ 
and goes on to list certain exceptions to this general 
principle. There have been a small number of 
complaints this year, in which the Commission has 
become aware that this consent was not sought until 
late in the investigation of the complaint. The 
Commission recognises that there may be times 
when a Complaints Officer may feel that a 
complaint should be investigated, even where the 
person concerned refuses to consent. Where such a 
complaint raises serious issues, it may be helpful to 
Complaints Officers to be aware that the 
Commission is able to consider such complaints, 
although we would wish to confirm and take 
account of the patient’s wishes. 
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Convening Independent Reviews 

The difficulty and complexity of the role of 
Conveners has been well recognised. While the 
Commission sees many examples of careful and 
appropriate decision malung by Conveners, we 
would stress the need for continuing training and 
the need for continuity of post-holders, to enable 
those undertaking this difficult task to gain 
experience. 

Complaints Believed to Arise Solely as a Consequence (sf 
the Patient’s Abnormal Mental State 

From time to time the Commission sees evidence of 
Trusts trying hard to investigate and resolve 
complaints which appear to be the result of the 
complainant’s mental illness. The Guidance to the 
NHS Complaints Procedures, which advises about 
dealing appropriately with such complaints, may be 
of assistance to Complaints Officers. 

Good Practice 

Although our work focuses on complaints in which 
the complainant remains dissatisfied with the 
outcome of his or her complaint, or with the local 
procedures, the Commission does see excellent 
examples of prompt and thorough investigations and 
of detailed and comprehensive explanations and 
generous apologies. Dealing with complaints is 
always a difficult task and often a thankless one. The 
Commission cornmends the careful and 
conscientious work undertaken by many of the 
organisations complained against. 

Matters for the Future 

Reporting 

The Commission has not in the past included in its 
Annual Report detailed reports of complaints 
considered or investigated; we intend to do this in 
future years where there are cases in which 
important lessons can be learned which will 
improve the care and treatment of people with 
mental disorder. We intend to follow the Health 
Service Commissioner’s practice of naming the 
organisations complained against but we shall not 
normally name individuals, either as complainant or 
complained against. Professional staff will, however, 
be identified by their job title. 

The Commission is also considering passing its 
recommendations for action to the Scottish 

Executive; this would also be in line with the Health 
Service Commissioner’s current practice. 

Notijcation of a Request for itdependent Review 

The NHS Guidance says that the Commission 
expects to be notified of requests for Independent 
Review where they relate to someone with a mental 
disorder. It is not entirely clear, however, whether 
this relates to all requests for Independent Review, 
or only those in which the complaint is significant. 
For the sake of clarity, the Commission asks 

To be told of all requests for Independent 
Review relating to someone with a mental 
disorder 

To be told of the Convener’s decision on all 
requests for Independent Review. 

To be given the reasons if a request is rejected; 
and 

To receive a copy of all Independent Review 
reports. 

This will enable the Commission to monitor not 
only the outcomes of Independent Reviews but, just 
as importantly, the reasons for rejection. 

2.8 SUICIDES REPORTED TO THE 
COMMISSION 

As part of its responsibilities under Secgon 3(2)(a) of 
the 1984 Mental Health (Scotland) Act, the 
Commission makes enquiries into deaths where 
suicide is suspected. It is interested not only in such 
deaths occurring amongst detained or in-patients, 
but also amongst out-patient or day-patients, or 
following recent discharge from care. These deaths 
are usually notified to the Commission by the 
Responsible Medical Officer or sometimes a junior 
doctor. However, a small but increasing number are 
being notified by Procurators Fiscal, social workers 
or care home managers. 

Following notification, further enquiry is made by a 
Commission officer into the circumstances of the 
death. This invariably involves seeking a report from 
the Responsible Medical Officer and the Procurator 
Fiscal. It may be necessary to seek further 
information from the R M O  or sometimes to 
contact the general practitioner, or others involved 
with care. This often depends on the completeness 
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of the information provided initially. Attention is 
drawn, therefore, to the Annual Report of 1997-98 
(page 25) which indicates the information that the 
Commission finds helpful. Only when all the 
necessary information is to hand, is the death 
considered by the Commission. This process usually 
takes a considerable amount of time, on average 
8-12 months, and only then does it become 
included in the Commission’s annual statistics. 

The figures given in the Annual Report must be 
interpreted with caution. The cases considered by 
the Commission in any one year depend, not on the 
numbers notified, but on the time taken to collect all 
the information required, before they can be 
considered. They reflect only those cases laid before 
the Commission, and not all those that may actually 
have occurred. In addition, the content of the 
information received is variable, not always 
complete and sometimes difficult to interpret; this 
also affects the figures. For example, as can be seen 
fromTable 2.v, an inference that the death was due 
to suicide can not always be made with complete 
confidence. Over the two year period, 1.4.98- 
31.03.00, of the 176 reports considered by the 
Commission, 85% were considered to be almost 
certainly suicide and a further 10% probably suicide, 
based on post-mortem findings, toxicology reports 
and manner of death. 

1994/95 
1995/96 
1996/97 
1997/98 
1998/99 
1999/00 

For these reasons, the figures presented below 
should be seen, therefore, as simply indxators of 
issues which may warrant further examination. 

Status 
In-Patient Out-Patient 

24 52 
15 46 
32 55 
26 66 
22 59 
20 75 

Two years’ figures are included in this Report. 
Those for 1998199 were omitted fiom the last 
Report because of a change in the data-collection 
arrangements. They have been included this time, 
combined with those for 1999/2000. Apart from 
Table 2.iv showing certain of the individual annual 
totals, the remaining tables represent these two years’ 
figures. 

Total 
76 

The numbers of suicides reported to the 
Commission have continued to rise, as shown in 
Table 2.iv. This rise is accounted for by a substantial 
increase in suicides amongst out-patients, the rates 
amongst in-patients having continued to decrease 
since 1996197. Amongst the group as a whole, men 
out numbered women by 2:l though, in those 
under 45, this ratio approached 3:l (Table 2.vi). It is 
likely that much of the increase in numbers is 
attributable to a real rise in the numbers of young 
men killing themselves, as shown in other surveys, 
together with increased reporting of out-patient 
suicides. Though the numbers among in-patients 
have fallen, they are still unacceptably high. 

Male ~ Female Total 
48 28 76 

I 

I 

Table 2.iv: Annual total suicide cases between 01.04.94 and 31.03.00, by in/out patient 
status and gender. 

I I i 

61 
87 
92 
81 
95 

37 24 61 
59 28 87 
64 28 92 
54 27 81 
63 32 95 

I Gender I 

IP W O )  
Almost Certainly Suicide 32 (76) 
Probably Suicide 7 (17) 
Possibly Suicide 3 (7) 
Total 42 (100) 

OP Total (%) 
117 (87) 149 (85) 
10 (7) 17 (10) 

7 (5) 10 (5) 
134 (100) 176 (100) 

Table 2.v: Likelihood that deaths were by suicide between 01.0498-31.03.00 
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Table 2.14: Age and sex distribution of suicide cases between 04.04.98 and 31.03.00. 

Age 
15-24 
25-34 
35-44 
45-54 
55-64 
65-74 
75-84 
85+ 

~~ ~ 

Total 26 (100) 

ile 
OP (%) 

13 (14) 
30 (33) 
16 (18) 
14 (15) 
10 (11) 

7 (8) 
1 (1) 
0 (-> 
91 (100) 

(IP = In-patient; OP = Out-patient) 

As shown in other national statistics, young men are 
clearly a vulnerable group, but the risk in older age 
groups should not be ignored; 10% of suicides 
reported to the Commission occurred in people of 
65 or over, and about one quarter in those aged 55 
or over. As far as diagnosis is concerned, whereas 
previously schizophrenia was the pre-dominant 
diagnosis, this is now unipolar affective disorder 
among both men and women, as shown in Table 

Female Total 

42 (100) 

2.vii. Perhaps not surprisingly, there also appears to 
be an increase in suicides where there is a current 
history of drug or alcohol abuse. Compared with 
other years, the Commission also received more 
reports of ‘significant life events’, as potential 
contributors to the suicide; they occurred in about 
one-quarter of both in-patient and out-patient 
cases. It was not clear whether their importance had 
been recognised during treatment. 

Unipolar Affective Disorder 
Schizophrenia or Related Disorder 
Other Major Mental Disorder 
Minor Mental Disorder/ 
Personahty Disorder 
Current Drug or Alcohol Abuse 
Physical Illness 
Diaaostic Not known 

44 (33) 
22 (16) 
23 (17) 
16 (12) 

10 (7) 
4 (3) 
0 (-) 

Table 2.vii: Psychiatric diagnosis reported in suicide cases between 01.04.98-31.03.00. 

Male I Female 

Significant Life Events 

134 (100) 

- 
IP 

9 
6 
3 

- 

0 
3 
0 
0 
8 
- 
- 

T’ 27 

23 

- 
12 
5 
3 

19 
13 
1 
0 

11 
- 
- 

Total 
IP 
15 
7 
5 

- 

13 
3 
1 
2 

11 
- 
7 

- 
3P 
30 
22 
7 

- 

46 
37 

5 
9 

34 
- 
- 

(IP = In-patient; OP = Out-patient) 
*Some cases had more than one diagnosis, particularly where drug and/or alcohol abuse was reported) 
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I I Male Female Total 

Jumping fioni 
a Building 
Car Exhaust 
Other 

Hanging or Other 
Method of Asphyxiation 
Overdose 
Drowning 

IP (Yo) OP (%) IP (%) 

14 (54) 36 (40) 9 (56) 
3 (11) 16 (18) 4 (25) 
3 (11) 7 (8) 3 (19) 

11 (26) 
20 (46) 
3 (7) 

3 (7) 
1 (2) 

0 (-) 
5 (12) 

43 (100) 

(IP = In-patient; OP = Out-patient) 

23 ( 5 5 )  47 (35) 
7 (17) 36 (36) 
6 (14) 10 (7) 

2 (5) 13 (10) 

4 (9) 20 (15) 

42 100) 134 (100) 

0 (-) 8 (6) 

1 (2) 1 (1) 

As shown in Table 2.viii, as far as the method of 
suicide was concerned, hanging or other methods of 
asphyxiation was still the commonest amongst men, 
a significant proportion of whom were in-patients. 
While women still took overdoses more commonly 
than men, a sigruficant number adopted hanging as 
the means of suicide. Table 2.ix shows that, among 
the group as a whole, the majority had given 
previous indications of suicide risk; in only a third 
of cases was there no mention of previous threats 
or acts of self-harm. 

2 (8) 

4 (15) 
0 (-) 

The extent to which risk-assessment plays a part in 
the diagnosis and treatment process is not clear, but 
seems variable across Scotland. There might be 
advantages in greater standardisation of procedures 
and sharing of knowledge. The local audit 
arrangements should assist here. However, in the 
case of 7 (20%) in-patient suicides and 39(22%) out- 
patient suicides, no post-incident review or clinical 

10 (11) 

7 (8) 
15 (16) 

OP (%) I IP (%) IOP (%) 

Not Known 
Total 

1 (4) 1 (1) 0 (-) 
26 (100) 91 (100) 16 (100) 

audit took place. The Commission can only 
reiterate its view that post-incident reviews should 
now be seen as good practice. It also believes that, 
when such reviews are talung place, the general 
practitioner should be invited to attend. Where 
reports of such reviews are received by the 
Commission they often have a defensive quahty as if 
avoiding blame. Whilst this is understandable to 
some extent, it is nevertheless disappointing that 
they contain either no recommendations for 
change, or only very limited ones. The Commission 
has concerns that Trusts may not be taking 
advantage of the opportunity to improve clinical 
practice that is offered by an objective and impartial 
review. 

Of the 176 cases laid before the Conmission over 
the two year period, 45 (26%) were the subject of 
further enquiries. As might be expected, the 
proportion requiring further investigation was 

Table 2.ix: History of threats or acts of self'harm in suicide cases between 01.04.00-31.03.00 
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higher in the group of in-patient suicides, than in 
the out-patient group, 50% compared with 18%. 
These enquiries were usually aimed at clarifjing the 
adequacy of local policies and procedures, such as 
the existence of observation or risk-assessment 
protocols, and to encourage their development, if 
they were not already in place. Occasionally, the 
opportunity was taken to highlight specific 
concerns, for example about the supervision of 
junior staff or the use of drugs recognised to be 
more toxic than others in overdose. No case 
became the subject of a deficiency in care enquiry. 

Suicide remains an outcome that causes much 
concern to all involved, not least the Commission, 
which is grateful for the frank and open way in 
which these events are reported to it. If there are 
general lessons to be learned from the cases 
considered, it is perhaps that there is a need to audit 
more completely, and more objectively, and to 
endeavour to incorporate the lessons learned more 
effectively into routine clinical practice. 

2.9 CONSENT TO DETENTION 
Introduction 

One of the ways the Commission meets its 
responsibility under Section 3(2)(a) of the Mental 
Health (Scotland) Act 1984, is to monitor closely all 
emergency (Section 24 and 25) and short-term 
(Section 26) detentions under the Act. Section 24 is 
an emergency admission, from the community, on a 
compulsory basis. It lasts for up to 72 hours. Section 
25 gives the same authority for detaining a person, 
who is already an informal patient in hospital. 
Section 26 detention must be preceded by one 
under Section 24 or 25. This gives hospital 
managers the authority to detain a patient for up to 
28 days. Section 24 and 25 require consent, where 

practicable, from a relative or Mental Health Officer 
(MHO). Section 26 must be consented to, where 
practicable, by a nearest relative or MHO. Section 
53 of the Act defines relatives and nearest relatives, 
for the purposes of the Act. Where it is not 
practicable to obtain consent, the detention form 
must include a statement explaining why. 

Detention Without Consent 

During the period of this report, of a total of 2,123 
Section 24 detentions, 301 (14.2%) went forward 
without consent. This is almost exactly the same 
percentage as in the previous year. Of 2,176 Section 
25 detentions, 282 (13%) did not have consent. This 
is the second year in a row where the proportion of 
Section 25 non-consents has risen; it has increased 
by 23% in the past two years. The percentage of 
Section 26 detentions without consent rose only 
marginally during this time 

Variations in Emergency Detentions Without 
Consent 

Tables 2.x and 2.xi list Section 24 and 25 detentions 
without consent, in rank order by hospital. 
Hospitals with small numbers are not included. 
There is considerable variation between hospitals, 
and within hospitals, fiom one year to the next. 
Although, in some hospitals, these differences may 
appear more pronounced because of the relatively 
small numbers involved, social work and Trust 
managers might wish to examine any dramatic 
changes in the percentage of non-consents. Rates of 
non-consents in excess of the national average (14%) 
should also be examined. These statistics reflect 
practitioners’ knowledge of the legislation and ways 
of accessing local Mental Health Officer services, as 
well as reflecting other factors, many of which 
would relate to the nature and structure of services 
and how these may be changing. 
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Table 2.x: Percentages of Section 24 
detentions without consent by 
Hospital 

HOSPITAL 

National Average 
Queen Margaret 
Hospital 
Vale of Leven Hospital 
Crichton Royal Hospital 
Rosslynlee Hospital 
Dingleton Hospital 
St John’s Hospital 
Whyteman’s Brae Hospital 
Stirling Royal Infirmary 
Murray Royal Hospital 
Woodilee Hospital 
Craig Dunain Hospital 
Dr Gray’s Hospital 
Hairmyres Hospital 
Inverclyde Royal Hospital 
Royal Cornhill Hospital 
Dykebar Hospital 
Parkhead Hospital 
Hartwood Hospital 
Monklands District 
General Hospital 
Sunnyside Royal Hospital 
Crosshouse Hospital 
Ailsa Hospital 
Southern General 
Hospital 
Royal Dundee 
Liff Hospital 
Royal Infirmary 
Edinburgh 
Gartnavel Royal Hospital 
Royal Edinburgh 
Hospital 
Falkirk and District 
Royal Infirmary 
Clackmannan County 
Hospital 
Leverndale Hospital 
Royal Alexandra Hospital 
Gartnavel General 
Hospital 
Stratheden Hospital 
Bangour Village Hospital 
Argyll & Bute Hospital 
Herdmanflat Hospital 

Section 24 

- 
Total 

)etahe 
2062 
- 

22 
18 
42 
22 
35 
33 
46 
15 
51 
91 

106 
25 
58 
45 

134 
51 

107 
63 

35 
28 
40 
98 

50 

113 

94 
70 

227 

39 

13 
133 
15 

38 
31 
25 
29 
22 - 

1999/2000 - 
Non 

Sonsem 
295 

0 
0 
1 
1 
2 
2 
3 
1 
4 
8 

10 
3 
7 
6 

18 
7 

15 
9 

5 
4 
6 

15 

8 

19 

16 
12 

40 

7 

2 
25 
3 

8 
7 
6 
8 
7 

- 

- 

- 
% 

14 

0 
0 
2 
5 
6 
6 
7 
7 
8 
9 
9 

12 
12 
13 
13 
14 
14 
14 

14 
14 
15 
15 

16 

17 

17 
17 

18 

18 

18 
19 
20 

21 
23 
24 
28 
32 

- 

- 

- 
1998/9! - 

% 

14 

21 
4 

19 
21 
12 
19 
8 

23 
20 
10 
11 
10 
23 
10 
17 
25 
19 
10 

8 
10 
15 
8 

12 

13 

30 
25 

14 

9 

25 
13 
4 

23 
4 
3 

17 
8 

- 

- 

Table 2.xi: Percentages of Section 25 
detentions without consent by 
Hospital 

HOSPITAL 

National Average 
Clackmannan 
County Hospital 
Dingleton Hospital 
Craig Dunain Hospital 
St John’s Hospital 
Royal Cornhill Hospital 
Murray Royal Hospital 
Queen Margaret Hospital 
Gartnavel General Hospit; 
Vale of Leven Hospital 
Dr Gray’s Hospital 
Hairmyres Hospital 
Royal Infirmary 
Edinburgh 
Bangour Village Hospital 
Argyll & Bute Hospital 
Monklands District 
General Hospital 
Royal Edinburgh Hospital 
Woodilee Hospital 
Gartnavel Royal Hospital 
Inverclyde Royal Hospital 
Ailsa Hospital 
Falkirk and District 
Royal Infirmary 
Rosslynlee Hospital 
Herdmanflat Hospital 
Royal Alexandra Hospital 
Leverndale Hospital 
Crichton Royal Hospital 
Sunnyside Royal Hospital 
Stirling Royal Infirmary 
Dykebar Hospital 
Whyteman’s Brae Hospita 
Royal Dundee Liff 
Hospital 
Southern General Hospita 
Stratheden Hospital 
Crosshouse Hospital 
Parkhead Hospital 
Hartwood Hospital 
Ninewells Hospital 

Section 25 

- 
Total 

letainei 
2120 

9 
26 

119 
76 

141 
50 
59 
42 
11 
47 
41 

121 
8 

23 

46 
21 1 
93 
78 
49 
76 

47 
38 
25 
25 
70 
51 
27 
16 
85 
74 

88 
72 
31 
55 
38 
46 
6 

- 
1999/2000 - 

Non 
2onseni 
286 

0 
0 
4 
3 
6 
3 
4 
3 
1 
5 
5 

15 
1 
3 

6 
28 
13 
11 
7 

11 

7 
6 
4 
4 

12 
9 
5 
3 

16 
14 

19 
16 
7 

13 
9 

11 
2 - 

- 
% 

13 

0 
0 
3 
4 
4 
6 
7 
7 
9 

11 
12 

12 
13 
13 

13 
13 
14 
14 
14 
14 

15 
16 
16 
16 
17 
18 
19 
19 
19 
19 

22 
22 
23 
24 
24 
24 
33 

998/99 - 
% 

12 

8 
0 
4 

12 
4 

18 
8 

13 
8 

6 
22 

10 
6 

11 

19 
10 
29 
15 
20 
11 

5 
16 
28 

8 
9 

12 
11 

11 
11 
8 

10 
19 
3 

27 
16 
16 
23 

52 
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Figures 2.ii and 2.iii show the proportion of Section 
24 and 25 detentions occurring without consent, in 
each Health Board, during 1999/2000 (except the 

Western Isles, which has been excluded because its 
number of cases was very smal l ) .  

Figure 2 5 :  Percentage of Section 24 recommendations signed without consent of relative or 
MHO - by Health Board area 1999/2000 

Percentage 
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.iii: Percentage of Section 25 recommendations signed without consent of relative 
MHO - by Health Board area 1999/2000 
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Figure 2.iv: Percentage of Section 24 Recommendations signed without consent of relative or 
MHO - by Health Board area 

Percentage 
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Figures 2.iv and 2.v show changes in non-consent Figures 2.vi and 2.vii show the proportion of cases, 
to Sections 24 and 25 over the past 4 years, in each in each Health Board area in w h c h  consent to 
Health Board area. While most areas have remained detention under Sections 24 and 25 was given by a 
fairly static, some have shown significant relative, rather than a Mental Health Officer. Again 
improvements over previous years. In a few areas, the Western Isles Health Board is omitted because of 
however, the percentage of non-consents has risen. its small numbers. 

Figure 2.v: Percentage of Section 25 Recommendations signed without consent of relative or 
MHO - by Health Board area 
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Figure 2.vi: Percentage of consent to Section 24 detention given by relative 
- by Health Board area 
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Figure 2.vii: : Percentage of consent to Section 25 detention given by relative - by Health 
Board area 1999/2000 

Percentage 
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Figure 2.viii: Percentage of consent to Section 26 detention given by nearest relative - by 
Health Board area 
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Figure 2.viii shows the percentage of Section 26 
detentions given by the nearest relative over the past 
four years. The general trend shows an increasing 
reliance on Mental Health Officers to provide 
consent. Ayrshire and Arran is an exception. 
Though it has fallen since 1996/1997, the rate here 
has remained consistently high over the past three 
years, and, save the Western Isles, represents the 
highest use of nearest relatives to give consent to 
Section 26, throughout Scotland. 

These statistics generally appear to indicate a more 
responsive Mental Health Officer service and a 

greater awareness, on the part of medical 
practitioners, as to how to access the service. The 
Code of Practice indicates that relatives should be 
advised routinely about the possibility of a Mental 
Health Officer providing consent, so that they can 
choose whether or not to be involved in this 
decision. 

Commission Enquiries on Non-Consent 

The figures on non-consent have to be viewed in 
their proper context. The Cormnission examines all 
Sections 24,25 and 26 where consent has not been 
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obtained. In nearly 70% of these cases, it i s  evident 
from the explanation given by the medical 
practitioner that, in the circumstances, it was not 
practicable to obtain consent. However, the 
Commission expects that all reasonable efforts 
should be made to obtain consent; it does not simply 
accept explanations which merely cite the urgency 
of the situation, as the reason for not obtaining 
consent. Amongst the reasons for failing to obtain 
consent, the most common is that the patiknt has 
attempted to abscond during the process of 
assessment. There are also clear cases where a delay 
in hospital admission would place the patient and/or 
others at serious risk. Inability to contact either a 
relative or a Mental Health Officer, is another 
situation where the impracticability of securing 
consent is accepted. 

In 1999/2000 there were 181 cases, in which the 
Commission sought further information because 
the impracticabihty of securing consent was not 
adequately established on the relevant forms. In 60% 
it was not evident that the medical practitioner had 
attempted to contact either a relative or a Mental 
Health Officer. In a minority of cases, no mention 
was made of either the Mental Health Officer or the 

relative. In response to the Commission’s enquiries, 
many medical practitioners indicated that they had 
not given a full explanation on the form and that 
there were valid reasons for not obtaining consent. 
In a smaller, but significant, number of cases, they 
indicated that they had been unaware of the 
legislation or the procedures for contacting Mental 
Health Officers. 

In 46 (25%) of the 181 cases, it appeared that the 
medical practitioner had attempted, but been 
unable, to secure the services of a Mental Health 
Officer. This was an increase of about 50% over the 
previous year. This may be related to difficulties in 
providing out of hour Mental Health Officer 
coverage in some areas, a problem regularly reported 
to the Commission. 

There are a number of cases in whch it is not clear 
that the terms of the Act had been satisfied and in 
these cases the Commission advises that the 
detention, which by that time would have expired, 
would have been open to legal challenge. It is hoped 
that this will help inform future practice, when the 
use of the Act is considered. 
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SECTION 3 ADVICE AND GOOD PRACTICE 

3.1 MENTAL HEALTH LEGAL 
ISSUES 

It is for the courts, rather than the Commission, to 
interpret the law. With that caveat, the Commission, 
having taken advice, offers the following 
information and guidance on issues which have 
arisen in the last two years. 

Abolition of Means Testing for Legal 
Representation in Mental Health Hearings 
and Appeals 

In its Annual Report for 1995/1996, the 
Commission expressed concern about the 
discrepancy which existed in legal aid criteria 
between England and Wales and Scotland, in relation 
to people, with mental disorder, involved in 
applications for compulsory admission and 
Guardianship and appeals against these measures. 
This discrepancy potentially discriminated against 
people in Scotland. The Coninlission was of the 
view that, while it was an admired feature of the 
major detention process in Scotland that it involves 
an independent judicial element, in the form of the 
Sheriff, the value of this was reduced if people did 
not have expert legal representation. In the 
Commission’s opinion, this was particularly 
necessary where a person’s ability to argue his or her 
own case might be reduced, due to mental disorder. 

solicitor was available, but, in Scotland, involved 
means testing within strict financial limits. Means 
testing in similar situations in England and Wales was 
abolished in 1994. The Secretary of State at the time 
of our previous Report advised the Comnlission 
that primary legislation would be required before 
Scotland could be brought into line with England 
and Wales, on this issue. 

d Advice By Way Of Representation (ABWOR) by a 

Over the succeeding years, the Commission 
continued to make strong representations on this 
front, as did others. T h e  Commission is very pleased to 
report that the issue has now been addressed and 
A B W O R  is now available in relation to legal 
representation for hearings and appeals under Part V ofthe 
Mental Health (Scotland) Act 1984, without the 

requirement forfinancial assessment or client contribution, 
i.e. without cost to the patient. 

This change became possible following the passing 
of the Access to Justice Act 1999, which permitted 
the laying of regulations before the Scottish 
Parliament in March 2000 - The Advice and 
Assistance (Assistance by Way of Representation) 
(Scotland) Amendment Regulations 2000. These 
were passed by the Scottish Parliament and came 
into effect on 10 April 2000. This is a notable step 
forward in the exercise of civil rights by detained 
patients, or those facing detention proceedings. 

What Does c‘Forwarded’’ Mean ? 

This question is relevant to the commencement of 
detention under Section 18. In the Mental Health 
(Scotland) Act 1984, Sections 22 (dealing with 
patients not already in hospital) and 25 (dealing with 
patients already in hospital) indicate that the 
authority to detain a patient, under a Section 18, 
begins when the approved application is 
“forwarded” to the managers of the hospital. (For 
the purposes of calculating the duration of 
detention, however, the detention is held to have 
begun at the midnight preceding either the day on 
which the approved application was forwarded to 
the managers, for a patient already in hospital, or the 
day on which the patient was admitted, for a patient 
not already in hospital). The Act does not define 
what “forwarded” means. 

The normal method for transmitting the approved 
application from the Sheriff Court to the managers 
of the hospital, who are often represented by the 
Medical Records Officer, is for the papers to be 
taken, by hand, by the Mental Health Officer, who 
is almost always the applicant. Discussion with the 
Scottish Courts Administration and the Association 
of Sheriffs has confirmed the Commission’s view 
that this is the most appropriate procedure since, 
after all, it is the Mental Health Officer, as applicant, 
who has sought the Section 18. It is logical, 
therefore, for the MHO to deliver the approved 
application to the hospital managers. For various 
reasons, however, this may not always happen. An 
approved application may be posted to the managers 
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or put into the internal hospital mail. This is clearly 
undesirable, but cases arise where decisions have to 
be made as to whether what occurred constituted 
forwarding, or not. 

Can a patient be detained under a Section 18 while 
the approved application is finding its way to the 
managers, through the hospital internal mail system? 
Legal advice, given to the Commission, suggests that 
this would meet the definition of forwarded. This 
view is based on the belief that “forwarded” means 
that somethng is on its way to wherever it is going, 
and that the hospital mail service offers a sufficiently 
direct internal route, by which this can be achieved. 
It was not considered that posting an approved 
application in the general mail system would meet 
the definition of forwarding, however. 

It might be argued that detention is actually carried 
out by the managers of the hospital (the Directors of 
the NHS Trust) and that they cannot properly 
exercise their authority to detain, without first 
knowing that they have such authority, i.e. having an 
approved application in their actual possession. 
What is more relevant, however, is the state of 
knowledge of those who will be doing the detaining 
in practice. The authority to detain a person is 
exercised, on behalf of the managers of the hospital, 
by members of the hospital staff. So long as those 
staff know that the application has been approved by 
the Sheriff and is in the process of internal 
transmission to the Hospital Records Office, it is 
reasonable to say that the Act has been complied 
with and that the staff have sufficient authority, on 
behalf of the hospital managers, to detain the 
patient. 

The prescribed forms complicate the issue by 
providing for the recording of the date on which the 
completed application was received by the hospital 
managers. It might be helpful if the form had an 
addtional section, to be completed by the Mental 
Health Officer or whoever handles the application, 
confirnling the date on which the completed 
application was forwarded to the hospital managers. 

Use of Section 18 Directly from the 
Community 

The Commission would like to remind general 
practitioners, psychiatrists and others concerned 
with detention that it is possible to admit a patient 

compulsorily under Section 18, directly fi-om the 
community. Indeed, the existing Mental Health Act 
anticipated that this would be the major way in 
whch  compulsory admission occurred and, of 
course, it is the way which provides the greatest legal 
safeguards for the patient, requiring two medical 
opinions and approval by the Sheriff. In practice, 
the situation is very different. In 1999/2000, there 
were 2,123 episodes of compulsory admission under 
Section 24. In the same year, there were 169 
episodes of detention commencing with a Section 
18. (Not all of the latter might have been instituted 
from the community, but it is assumed that nearly all 
of them did.) If we assume, therefore, a total of 
2,292 compulsory admissions, then only 7.4% of 
them were under the Section 18 procedure. 
Another way of looking at it, is to say that the 
emergency procedure predominated over the more 
elaborate procedure by a factor of 13:l. 

There are a number of reasons why the reality might 
be different from the intention under the legislation. 
Arguably, the legislation gave insufficient attention 
to the reality of acute psychiatric illness and the 
process of depriving sufferers of their liberty. 
Practitioners are reluctant to do this too readily, and 
wait until the situation demands intervention, by 
which time action has to be taken quickly. 
Furthermore, a patient, who knows that he is likely 
to be deprived of his liberty, may choose not to wait 
around while being seen by two doctors and a 
Mental Health Officer and awaiting consideration of 
the application by the Sheriff. The doctor may feel 
that safety can only be guaranteed by acting without 
delay. It is for such reasons, that the Act made 
provision for emergency measures. I t  may be that 
the reason why emergency measures appear to be 
used less frequently in England is that there is the 
opportunity, there, for direct entry into 28 day 
detention. 

It may also be, however, that some practitioners are 
unaware that the Section 18 procedure is available 
from the community or may feel that it is simply 
easier to rely on the emergency procedure. It is in 
view qf such considerations, that the Commission wishes to 
convey to practitioners that, where a patient is to be 
admitted compulsorily from the community, due 
consideration should be given to the possibility of using the 
Section 18 procedure, with emergency proceduves only 
being used where genuinely required. 
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Mental Health Officers Operating Outside 
Their Own Local Authority Area 

Uncertainty sometimes arises as to which Mental 
Health Officer should act, when a patient is moved 
from one local authority area to another. For 
example, a Mental Health Officer may have been 
involved in consent to a detention in one local 
authority area.The patient is subsequently moved to 
an Intensive Psychiatric Care Unit in another local 
authority area.There is a need to provide a Social 
Circumstances Report and perhaps to apply for a 
Section 18. It might be considered logical for the 
original Mental Health Officer to continue to act, 
anticipating that the patient will soon be returned to 
his home area. 

Under the Mental Health (Scotland) Act 1984, 
Section 9, Mental Health Officers are appointed, by 
the local authority, for the purpose “of discharging, 
in relation to their area, the functions of Mental 
Health Officers”. Under Section 19(3), these 
iunctions arise in relation to people who reside in 
the area. Section 19 does allow an application to be 
made outwith the MHO’s area, but the application 
still has-to be in respect of someone who has a 
connection with that area. Section 22(2)(b) provides 
that, where a patient is adnutted under a Section 18 
application, the hospital managers must notify the 
local authority for the area in which the hospital is 
situated, unless the application was made by an 
M H O  appointed by that authority. Even if the 
application is made by an MHO from another area, 
therefore, as is allowed in terms of Section 19(7), it 
would appear that an MHO fkom the hospital’s local 
authority area still has to interview the patient and 
provide reports, in accordance with Section 22(3). 
In general, it appears that the Act did not envisage 
MHOs acting outwith the area of the authority 
which appointed them. 

T h e  solution would appear to be f o r  local authorities to 
co-operate in appointing MHOs for more than  one area, 
so tka t ,  where there is a possibility tkat detained patients 
mkht be transferred.froin one area to another, there would 
be no  doubt about the individual ofzcer’s ability to 
main ta in  responsibility f o r  a patient who  was being treated 
outwitk his home locality n e r e  is nothing i n  the A c t  to 
prevent dual or multiple appointments. 

Detention of  Patient for Long Enough to 
Carry Out Assessment for Detention 

Section 25(2) of the Mental Health (Scotland) Act 
1984 contains a nurses’ holding power, which 
specifically terminates immediately upon the arrival 
of the doctor, who has the power to make an 
emergency recommendation for detention. There 
appears to be no statutory provision for a power to 
hold the patient, while the doctor assesses whether 
detention is necessary and seeks consent to that 
detention from a Mental Health Officer or relative. 
A strict interpretation of the Act would imply that 
the doctor either had to assess the situation 
instantaneously, or that the patient must be either 
allowed to leave or prevented from doing so, using 
common law power. 

Clearly this would not make sense of the statutory 
provision, and legal advice to the Comnlission is 
to the effect that Parliament is presumed not to 
have legislated to make unworkable provisions. 
A purposive interpretation of the Act would be to 
the effect that there is an implied power to detain 
the patient for a reasonable length of time, in order 
to assess the need for formal detention and to 
attempt to fulfil the requirements for consent under 
the Act. The above considerations apply, not only 
when nurses holding power is being used, but to any 
situation where a patient, who appears to be at risk, 
is wishing to leave and the doctor has to assess the 
need for emergency detention. 

On a practical note, while the nurses’ holding power 
is being used, it would seem sensible for the nurse to 
try to contact a Mental Health Officer or a relative 
of the patient, in addition to the doctor, so that a 
decision, on whether emergency detention is to go 
ahead, can be taken as quickly as possible after the 
doctor arrives. 

Detention Issues in General Hospitals 

The Commission has been asked a number of 
questions about problems regarding detention in 
accident and emergency departments and general 
hospital wards. 

1. A patient attends voluntarily at an Accident and 
Emergency Department. He is considered to be 
riientally unwell and to require transfer to, and 
detention in, a psychiatric hospital. Can the 
patient be held in the Accident and Emergency 
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Department, pending subsequent admission 
under Section 24 to the psychiatric hospital? 

The Commission’s legal advice is that there is no 
statutory authority to hold the patient in the 
Accident and Emergency Department. There is 
a power, under common law, to protect someone 
from coming to harm, by detaining him until 
appropriate statutory measures can be 
undertaken. However, once proper assessment 
has been made, the patient should, if he or she 
requires it, be detained formally as soon as 
possible. Once a decision has been made that the 
patient requires detention under the Mental 
Health Act, there is no reason not to complete 
the formalities, and the 72 hour period should, 
therefore, start as soon as possible. It is unlikely 
that the nurses’ holding powers under Section 
25(2) of the Act, could be used in this situation, 
since the nurses’ holding power requires that the 
patient is “already in hospital receiving treatment 
for mental disorder”. It is not thought that a 
patient waiting in an Accident and Emergency 
Department could be considered to be already in 
hospital, receiving treatment for mental disorder. 

2. If a patient in an Accident & Emergency 
Department is to be compulsorily admitted to a 
psychiatric hospital, should Section 24 or 25 be 
used? 

Section 25 is, in effect, the use of Section 24 for 
a patient who is already in hospital. Since a 
patient in an Accident & Emergency 
Department is unlikely to be regarded as having 
been admitted to the hospital, Section 24 is likely 
to be the relevant provision. There is no problem 
in subsequently transferring the patient under 
Section 24 from the Accident and Emergency 
Department to the psychiatric hospital, since the 
formalities of Section 29 of the Act are only 
required for a patient on a Section 18 or a 
Hospital Order. It is only these major forms of 
detention which name the hospital in the Order. 
An emergency recommendation does not name 
the hospital. Where a patient is already an 
informal in-patient in any hospital, and 
detention is required, this should be carried out 
under Section 25. 

3. What procedure needs to be followed if someone 
is already an in-patient in a general ward, and it 
is considered necessary to transfer him to a 

psychiatric unit, either in the same hospital or in 
a hfferent hospital, and he does not agree to go 
voluntarily ? 

The statement at the end of the response above 
applies in the emergency situation. The patient 
is already a patient in a hospital and Section 25 
would permit transfer to another hospital, 
without the formalities of Section 29 being 
required. However, if possible, it is preferable to 
use Section 18 of the Act, where time permits 
this. If the patient is to be transferred to a 
different hospital, it should be named in the 
application. 

4. Who can be the Responsible Medical Officer, 
when a patient is detained in a general hospital? 

It is important to remember that the Responsible 
Medical Officer has to be, according to Section 
59 of the Act, a doctor employed on the staff of 
the hospital, who is authorised by the managers 
to act as a Responsible Medical Officer. A 
psychiatrist, not on thc staff of the general hospital, 
cannot be the Resporzsible Medical Oficerfnv a patient 
detained in the general hospital. 

Interim Hospital Orders 

The Commission has been asked whether patients 
on Interim Hospital Orders can be given Leave of 
Absence, under Section 27 of the Mental Health 
Act, or transferred between hospitals, under Section 
29 of the Act. The Commission’s legal advice is that 
the answer to these questions is in the negative. This 
is because patients on Interim Hospital Orders are 
not admitted to hospital under Part V of the Mental 
Health (Scotland) Act 1984, or imported into the 
Mental Health Act by virtue of Schedule 11. It 
follows that Leave ofAbsence cannot take place, and 
transfer between hospitals can only be done with the 
authority of court. 

Can a Patient on Leave of Absence from 
Hospital Have an Informal Admission ? 

O n  the basis of legal advice, the Commission 
believes that it is possible for a patient on Leave of 
Absence from hospital A to have an informal 
admission to hospital B. A patient might be 
temporarily staying in another part of the country 
and be quite willing to enter a local hospital 
voluntarily, following a minor relapse of illness. 
However, it is important that the Responsible 
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Medical Officer, on the staff of hospital A, should be 
informed of this arrangement and approve it. A 
patient can only have one Responsible Medical 
OAicer. The patient’s treatment would have to 
remain subject to Form 9 or 10, although his stay in 
hospital B was a voluntary one. 

It  would be highly undesirable, if not unlawful, 
however, for a patient to have an informal admission 
to a hospital in which he was liable to be detained. 
The Commission strongly discourages any such 
practice. 

Definition of Nearest Relative 

The Commission sometimes finds it necessary to 
remind practitioners that only those relatives listed 
in Section 53 of the Mental Health (Scotland) Act 
1984 count as relatives, for the purposes of the Act. 
In addtion, a person other than a relative, with 
whom the person ordinarily stays and with whom 
he has been staying for the period of not less than 5 
years, can be treated as a relative but only after 
precedence is given to any other relatives listed in 
Section 53. A stepchild is not considered a child for 
the purposes of Section 5 3 .  

Patient Confidentiality vs. Informing the 
Nearest Relative about Detention and 
Discussion with Relatives regarding Social 
Circumstances Report 

Section 110 of the Mental Health (Scotland) Act 
1984 requires managers of the hospital to give to the 
nearest relative of a detained patient the same 
information about the detention and the patient’s 
rights as is given to the patient, unless the patient 
requests otherwise. The right of the patient to request 
otherwise, would appear to be in keeping with 
patient confidentiality. However, Section 26(4) 
specifically requires hospital managers to inform the 
nearest relative about the detention, unless he or she 
has consented to the detention. The Commission’s 
legal advice is that this specific requirement is not 
over-ruled by Section 110. In this event, the patient 
does not have the right to prevent the notification of 
the nearest relative. The same applies to emergency 
detention, where, if the patient was not already in 
hospital, a responsible person, residing with the 
patient, also has to be informed. 

The Commission is sometimes asked whether the 
patient can block an MHO, seeking information for 
a Social Circumstances Report, from talking to’ the 
patient’s relatives. Legal advice to the Commission 
is to the effect that where there is a statutory duty to 
prepare a report under Section 26(5), this carries 
sufficient authority for the MHO to approach 
whoever can provide him or her with the necessary 
information to prepare the report. The MHO must 
be in a position to prepare a report, which will give 
a full picture of the patient’s social circumstances and 
enable his care to be properly planned. This would 
not, however, give the MHO total freedom to 
discuss otherwise confidential matters with relatives 
or others, to whom he speaks in the course of 
preparing the report. He would only be able to 
disclose confidential information insofar as it was 
reasonably necessary to prepare the report. It should 
not be necessary for the Mental Health Officer to 
discuss the patient’s medical condition, as opposed to 
the social circumstances, to any significant extent 
with the family. It is much more a question of the 
MHO obtaining information from the family. 

The duty of confidentiality is thus not an absolute 
one. I t  can be over-ruled in particular 
circumstances, for example by statute, on the 
grounds of public policy or by a competing duty of 
care, owed either to the patient or to the public. 

Continuity of Periods of Detention for 
Consent to Treatment Purposes 

When a Hospital Order is granted, it terminates a 
previous Hospital Order or Section 18 detention 
(Section 60(3) of the Mental Health (Scotland) Act 
1984). The question arises, therefore, whether this 
begins a new period of detention for the purposes 
of Section 98 of the Act, or whether the detention 
is regarded as continuous. The Commission 
believes, on the basis of legal advice, that a proper 
interpretation of Section 98 would conclude that 
the detention is continuous. The important issue is 
the overall period of relevant detention rather than 
the specific form of the detention. The same issue 
arises when detention under Section 26 and a 
subsequent Section 18 is regarded as continuous, for 
Section 98 purposes. 
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3.2 CONSENT TO TREATMENT 
ISSUES 

Part X of the Mental,Health (Scotland) Act 1984 
covers consent to treatment issues and applies to all  
patients detained under the Act, except for those 
detained.in an emergency (Sections 24 and 25), 
those having been taken to hospital under a ‘Place of 
Safety Order’ (Sections 117 and 118) and those 
restricted patients who are subject to a conditional 
discharge. Section 98 defines the circumstances in 
which a second opinion is required for the 
administration of Electro-Convulsive Therapy or 
medicines. 

In the past year, discussion between the Commission 
and doctors appointed under Section 98 has 
highlighted treatment issues, which should be 
brought to the attention of Responsible Medical 
Officers. At times, some patients require treatment 
with high doses of anti-psychotic medication. Such 
drug regimes should be given with appropriate 
safeguards, such as those in the Royal College of 

Psychiatrists Guidance, which is contained in the 
British National. Formulary. Occasionally, patients 
or relatives ask to be treated with herbal or 
homeopathic medicines. The Commission 
considers that it would be inappropriate for such 
medication to be included on a Form 10, but 
patients sometimes request their inclusion on a 
Form 9. This may require careful consideration by 
the Responsible Medical Officer. 

In addition, Responsible Medical Officers are 
reminded of their responsibilities under Sections 99 
and 102 of the Act. Section 99 requires them to 
provide a report on treatment for patients subject to 
Form 10, at the time of renewal of the detention 
order. Section 102 requires them to inform the 
Commission, within seven days, of the 
administration of urgent treatment, which is 
outwith the treatment plan authorised by the 
current Form 9 or 10. Unfortunately, these 
requirements have not always been met in the past. 
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SECTION 4 CHANGES IN LEGISLATION 

4.1 MENTAL HEALTH AND 
RELATED LEGISLATION 

The Mental Welfare Commission warmly welcomes 
the increased attention which is being given to 
mental health and related legislation, and the 
increased involvement in the processes of policy 
review and legislation which has been made possible 
by the setting up of the Scottish Parliament. Ail this 
has created a great deal of activity for the 
Commission, but this is largely activity which the 
Commission has very much wished to see taking 
place over recent years. The completion of the 
legislative stages of the Adults with Incapacity 
(Scotland) Act 2000, within a period of a year, has 
been a major achievement and one in which the 
Commission was closely involved, partly in its own 
right and partly as part of the successful Alliance for 
the Promotion of the Incapable Adults Bill. The 
Director and Social Work Officer gave oral evidence 
to the Justice and Home Affairs Committee and the 
Commission was otherwise involved in dxussions 
about the Bill with civil servants, suggesting 
amendments for consideration and responding to 
requests for advice. 

Millan and MacLean Committees 

In the same year, the Commission has been 
contributing directly to two very important reviews 
to guide future legislation. Our Nursing Officer has 
been a member of the MacLean Committee, set up 
to produce proposals on the sentencing and 
treatment of serious sexual and violent offenders 
and the Commission’s Director has been a member 
of the Millan Committee, which was charged with 
conducting a root and branch review of the current 
Mental Health (Scotland) Act 1984 (in both cases as 
individuals, not representatives as such). The 
MacLean Committee completed its work in June 
2000 and the Millan Committee is likely to report 
in the Autumn of 2000. Included in the remit of the 
Millan Committee, is the making of proposals for 
the future role of the Mental Welfare Commission. 
The Commission has devoted considerable time to 
giving submissions, in response to Consultation 
Papers from both Committees, and it also gave oral 
evidence to the Millan Committee. It welcomes the 

opportunity to be involved in the creation of 
proposals which, it is hoped, will explicitly state the 
principles on which new legislation should be based 
and effectively expressed in the light of current day 
and future psychiatric practice, as far as this can be 
envisaged. 

Adults with Incapacity (Scotland) Act 2000 

The Bill for this Act was passed by the Scottish 
Parliament on 29 March 2000 and received Royal 
Assent on 9 May 2000. The Act provides much 
needed augmentation and updating of legal 
provisions for safeguarding the finances, personal 
welfare and health of those who lack the capacity to 
take decisions, in these areas, for themselves. The Act 
takes a functional approach to incapacity, noting that 
it is situation-specific rather than all-or-nothing, and 
that it may vary over time. Mental disorder is, by far, 
the commonest reason for incapacity to take health, 
webire and financial decisions. The provisions of 
the Act will be implemented in a phased fashion, 
beginning in ApriI 2001 and ending April 2002. In 
April 2001, new provisions will be introduced to 
allow intromission with the hnds of a person who 
lacks the capacity to manage them, so that spending 
can take place to promote the individual’s welfare. 
At the same time, new provisions for creating 
continuing (financial) and welfare powers of 
attorney will be introduced and the Accountant of 
Court, and his office, will take on a new role as 
Public Guardian. 

In the summer of 2001, the section of the Act 
dealing with medical treatment and research, in 
relation to those lacking capacity, will be introduced. 
The treatment of those who are not capable of 
making treatment decisions and who do not require 
force or detention, will be given statutory clarity in 
place of the current common law uncertainty. 
Regulations will provide special safeguards for 
particular treatments which are seen to warrant 
these. There wrll also be provisions for research on 
those incapable of giving consent. 

In April 2002, provisions will be implemented 
which will allow the managers of residential 
establishments and hospitals to manage the funds of 
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residents, who lack the capacity to do so. For 
hospitals, this will replace the current provision 
under Section 94 of the Mental Health (Scotland) 
Act 1984. There will be suitable safeguards to guard 
against any misappropriation of funds or conflict of 
interest. Finally,April 2002 will also see the launch 
of a new form of guardianshp, which may be either 
financial or welfare or both, and a new concept of 
intervention orders, which allow for one-off 
interventions in the affairs of adults with iniapacity. 
Current guardianshp under the Mental Health Act 
will be repealed. 

Mental Health (Public Safety and Appeals) 
(Scotland) Act 1999 

The last year also saw Royal Assent given to the 
Mental Health (Public Safety and Appeals) 
(Scotland) Act 1999, sometimes known as the 
“Ruddle Act”. This was emergency legislation, with 
the Bill being passed by the Scottish Parliament on 
8 September 1999 and receiving Royal Assent on 
13 September 1999. Although applying to only a 
small number of patients, this ‘legislation, and the 
problems which gave rise to it, raise important and 
difficult issues of the balance between the protection 
of public safety and the human rights of those with 
mental disorder, who may pose a sigruficant risk to 
others. 

As these provisions are brought in, outdated 
measures, such as the appointment of Tutors Dative 
and Curators Bonis, will be consigned to history. 

The problem went back to the original drafting of 
the 1984 Mental Health Act. This made it clear that 

might be termed an antisocial personality disorder, 
could only be detained in hospital if they were 
considered “treatable”. m e n  it laid out the criteria 

There will be appropriate transitional arrangements. 
It is evident that there need to be much 

important piece of legislation. The Commission is 
represented on a national implementation steering 
group. 

education and training, in this those whose mental disorder consisted only of what 

Mental Health (Amendment) (Scotland) Act 
1999 

To cover the intervening period before these new 
measures come in, in October 1999 the Scottish 
Executive released a Circular (CCD2/1999) on the 
“Protection of the Finances and other Property of 
People Incapable of Managing their own Affairs”. In 
Annual Reports over a number of years, the 
Commission had called for the production of such 
guidance, and it was therefore welcome. The 
Westminster Parliament also passed a Mental Health 
(Amendment) (Scotland) Act 1999, sometimes 
known as the “Clarke Act,” as a temporary measure 
to augment the provisions of Section 94 of the 
Mental Health (Scotland) Act 1984. Previously 
hospital managers could only manage the funds of 
incapax patients who were in-patients, or liable to be 
detained in a hospital. When a patient lefi hospital, 
but remained incapax, problems arose in the 
continuing management of funds, if the funds were 
modest and unable to justify the appointment of a 
Curator Bonis. From January 2000, the Act allows 
hospital managers to go on managing the funds of 
an incapax patient, when the patient leaves hospital 
or is discharged from leave of absence, if they had 
previously managed the funds whilst the patient was 
an in-patient or liable to detention. Hospital 
managers are required to notify the Mental Welfare 
Commission when such a situation arises. 

which, if not satisfied, would lead to a discharge of a 
restricted patient by the Sheriff, or the Secretary of 
State (now Scottish Ministers), it did not explicitly 
repeat the treatability criterion. It was therefore 
open to argument whether a detained and restricted 
patient with a personality disorder, who had 
originally been considered “treatable”, had to be 
granted discharge if, at some future point, he was 
considered not to be “treatable”. 

A crucial interpretation of this disputed area of law 
was given by the Law Lords in the Secretary of 
State’s Appeal to the House of Lords, in the case of 
Alexander Reid [Reid (1999) SC (HL) 171. This 
held that the treatability test was implicitly 
incorporated in the appropriateness test underlying 
the justification of continuing detention, so that a 
patient had to be released, if no longer considered 
treatable. This ruling of the Law Lords shaped the 
judgement of the Sheriff at Lanark, when Noel 
Ruddle, a patient in the State Hospital, appealed 
against his liability to detention; in his case, the bulk 
of the melcal evidence was to the effect that he was 
not benefiting from treatment. Mr Ruddle was set 
free. Part of the response to this by the new Scottish 
Executive, was the emergency legislation which was 
thought to be necessary to protect public safety. 
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The Act introduced a public safety test, which has to 
be employed by Sheriffs or Scottish Ministers 
considering the discharge of restricted patients 
suffering fiom a mental disorder. The effect of the 
test is such that it is necessary, in order to protect the 
public from serious harm, that the patient continue 
to be detained in a hospital, whether for medical 
treatment or not. This test also has to be used in 
relation to the return of restricted patients who have 
been sent to hospital from prison. The Act also, 
controversially, included personality disorder within 
the definition of mental disorder, as a sub category 
of mental illness. 

The Commission had some unhappiness with this 
emergency legislation. It did not disagree with the 
thrust of the Bill and the need to do something to 
address the underlying problem, pending the 
deliberation of the MacLean and Millan 
Committees and future substantive legislation. 
However, it believed that public safety issues were 
already covered in the relevant sections of the Act. In 
the Commission’s view, it would have been 
sufficient to deal with the issue by simply clarifying, 
in relation to a mental disorder manifested only by 
abnormally aggressive or seriously irresponsible 
conduct, that “treatability” was not a criterion to be 
considered in relation to discharge by the Sheriff or 
by Scottish Ministers. This would have been a less 
heavy-handed approach than the one adopted in the 

’ 

eventual Act, which imported, into the Mental 
Health Act, the criminal law concept of public 
safety. 

The Act also introduced a provision for these 
patients to appeal against the decision of the Sheriff 
on applications for discharge. This was welcomed by 
the Commission. 

The problem of the very few patients in the State 
Hospital who are on a Hospital Order, and who 
suffer only from antisocial personality disorder 
(though they may have been admitted with a 
diagnosis of mental illness or learning disability 
originally), and who present a continuing risk to 
others, is a difficult one. Such patients cannot be 
transferred to prison if considered no longer 
amenable to treatment. The problem can be avoided 
in future by the greater use of interim hospital 
orders and hospital directions, to allow a period of 
assessment or trial of treatment in hospital, with the 
possibility of moving later to prison, if treatment 
does not appear a beneficial option. For the 
moment, the problem remains as a human rights 
concern and a ground for legal contest. Following 
the reports of the Millan and MacLean Committees, 
Parliament will have the opportunity to deal as best 
it can with this and other difficult issues in mental 
health and related legislation. 
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SECTION 5 BUSINESS REPORTS 

5.1 REQUESTS FOR DISCHARGE 

During the year 1999/2000, 521 requests were 
made to the Commission for it to use its powers of 
discharge from liability to detention, Gua;dianship 
or a Community Care; or to bring to the attention 
of Scottish Ministers, a recommendation that they 
use their power of discharge of restricted patients. 
The table gives a breakdown of reviews undertaken 
during the year. The 521 reviews undertaken 
represented a reduction of 13% on the number the 
previous year.This one year decrease is set against a 
rising trend over the last 10 years (the percentage 
increase 1990-1999/2000 being 149%). The 
decrease is most notable in Section 18 reviews and is 
due, at least in part, to a temporary policy, during 
8 months of the year, of not carrying out reviews in 
the first three months of a Section 18. The 
Commission adopted this reduced service with 
great reluctance, in the face of severe workload 
pressures, exacerbated by delays in recruitment of 
S t a f f .  

Table 5.i Reviews of Detention 

FROM DETENTION 

01.04.97-31.03.00 

Basis for 
Detention 
Section 18 
Section 26 
Section 7 1 /72 
Section 74 
CP(S)A 75/95 
Guardianship 

Care Orders 
Conditional 
Discharge 

community 

TOTAL 

1997-98 
261 
205 

8 
- 

63 
37 

7 

5 

586 

L998-9s 
235 
220 

7 
1 

83 
35 

10 

6 

597 

1999-2000 
200 
207 

8 
- 

69 
33 

2 

2 

521 

Requests for Discharge 

Requests from patients are received mainly by letter 
or by telephone call. Many requests are made 
during statutory visits to patients or on the 
Commission’s routine programme of visits. 
A number of requests come from solicitors, 
advocacy workers, relatives, hospital staf€ and Mental 
Health Officers (MHOs). In all these cases, the 
Commission will check with the patient that he or 
she is wishing a request for discharge to be 
considered. In the case of a patient considered not 
mentally capable of making a request for discharge 
a request from the nearest relative, or someone else 
closely involved, will usually be acted upon. 

The Commission is unable to respond to requests 
for discharge from emergency detention under 
Section 24 or 25 of the Mental Health (Scotland) 
Act 1984. The 72 hour duration of the detention 
does not allow adequate time to visit, assess, discuss 
and formally consider a patient’s case. It is of course 
open to the patient, if he or she believes that the 
emergency detention was improper, to make a 
formal complaint to the hospital managers. 

On  receipt of a request for discharge from short- 
term detention (Section 26), the Commission will 
arrange a visit to the patient within 7 days and it will 
formally consider the case within 10 days, at its 
Weekly Commission meeting. It can be difficult fo: 
the Commission to respond to requests made late in 
the 28 day period of detention. Those who request 
to be discharged from Section 26 detention, or fiom 
renewal of detention under Section 18 or the 
Criminal Procedure (Scotland) Act 1995 are 
reminded of their quite separate right of appeal to 
the Sheriff. Those on Guardianship or Community 
Care Orders are similarly informed. 

Commission Interviews 

When a request for discharge fiom detention is 
received, the inquiry is allocated to a Medical 
Officer or Medical Commissioner (for requests for 
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discharge from Guardianship or a CCO, both a 
medical and a social work representative see the 
patient). At interview, the representative of the 
Commission asks the patient (who may be 
accompanied by an advocacy worker or a fkiend) 
about his or her arguments against detention and 
what plans he or she has, if discharged fkom 
detention. A report to the Commission meeting is 
based on these arguments and plans, together with 
an assessment of the nature or degree of mental 
disorder. The visiting doctor also seeks the views of 
nursing staff, the Responsible Medical Officer and 
any other relevant people closely involved with the 
patient’s treatment. 

The Commission Meeting 

The Commission has to consider whether the 
detention or other Order is proper or not. For 
detention, this will be based on the requirements of 
Section 17 of the Act. The requirements for 
Guardianshp are described in Section 37 and those 
for a Community Care Order, in Section 35A. 

Outcomes 

There were four cases in the last year in which the 
Commission discharged a patient, contrary to the 
wishes of the Responsible Medical Officer. 
Recommendations to Scottish Ministers were 
sought by two restricted patients on conditional 
discharge. In one case, the Commission decided to 
make no recommendation, and, in the other, it 
recommended absolute discharge, which was 
rejected by the First Minister. Two restricted in- 
patients also asked the Commission to make a 
recommendation on their behalf. In one case, the 
Commission recommended conditional discharge 
to the First Minister, and this was accepted; 
consideration of the second case is not yet 
concluded, pending further reports. 

. 2 

In addition to the four cases, in the past year, in 
which the Commission directly discharged patients, 
there was a further small number of cases in which 
discharge was discussed actively with the 
Responsible Medical Officer, and the RMO then 
discharged the patient. 

During the careful consideration by Commissioners 
of each request for discharge from detention, a 

variety of other issues about the treatment and 
welfare of the patients may arise and be followed up. 

Possible Changes in Procedure 

Commissioners are currently discussing possible 
changes to the procedure described above, to ensure 
that practice is in keeping with modern views and 
in concordance with the European Convention on 
Human Rights under the Human Rights Act 1998, 
which becomes fully implemented in Scotland in 
October 2000. W e  there may be a benefit to 
patients, at present, in the simplicity and informality 
of the Commission’s approach, vis 1 vis Sheriff 
Court procedure, it seems important to consider 
other issues. These include ensuring that the patient 
has as much as possible of the information upon 
which the Commission bases its decision, and that 
he or she is in a position to challenge that 
information. This could involve seeking more 
formal reports from Responsible Medical Officers 
and Mental Health Officers (at least for Section 
18 detentions) and making the reports normally 
available to the patient. More will be said on this in 
next year’s Report. 

5.2 COMPLAINTS PANEL 
The Commission’s Complaints Panel is made up of 
Commissioners and professional staff. In July 1999 
it was joined by the Commission’s first Complaints 
O 5 c e r  and this has allowed all complaints work to 
be centralised into one office, enabling a more 
focused and consistent approach. As well as being 
able to pro-actively monitor the progress of 
complaints, the Commission can now offer better 
information to complainants about sources of help 
available to them from Local Health Councils and 
advocacy services. 

Some of these complaints might, in the past, have 
been referred to the Complaints Panel. Since the 
appointment of the Complaints Officer, the Panel is 
able now to focus primarily on complaints which 
have completed the local procedures and on policy 
matters. As shown in the Table 5.ii, in 1999/2000 
the Commission received 126 complaints, an 
increase of 20% on the previous year. Another 
significant change was the proportion being referred 
to local procedures, which also involved further 
Commission correspondence. 
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Table 5 3 :  Action taken on Complaints 

Referral to local procedures - no further action by MWC 
Referral to local procedures - MWC correspondence 
Action by Complaints Panel 
Other 

1 -  I 199W1999 I 1999/2000 

N W O )  N P O )  

47 (45) 50 (39) 
40 (38) 59 (48) 
17 (16) 12 (9) 

1 (1) 5 (4) 
105 (100) 126 (100) 

I c 

Total 

Both (included in 
above figures) 

1252 696 

20 *43 

This year the Panel also began a review of the 
Commission’s complaints policies and held meetings 
with a variety of bodies including the Health 
Service Commissioner, the Scottish Executive, 
Health Trusts, Health Boards and a number of 
professional bodies. The Panel has also commented 
and advised on complaints procedures at the State 
Hospital. 

Change to Statistical Recording 

The Commission is adopting a new system for 
recording its complaints statistics, which will 
demonstrate more clearly the various strands of the 
Commission’s complaints work and reflect a more 
accurate picture of the volume and outcomes. 

As with any hndamental change to a recording 
system, this will mean a loss of continuity in our 
reporting. We hope, however, to be able to run the 
old system alongside the new, during the coming 
year, so that we can provide some comparative 
figures in next year’s Annual Report, before the old 
system is finally replaced. 

5.3 SECTION 98 WORK 
During the last year 44 Consultant Psychiatrists have 
provided second opinions on the administration of 
ECT or medicines under Section 98 of the Mental 
Health (Scotland) Act 1984. A total of 639 second 
opinion visits were made during the year (see Table 
5.vi). Table 5.iii shows the number of second 
opinions given in the course of these visits. This has 
almost doubled during the past decade, a total of 362 
second opinions being given in 1989 by a similar 
number of doctors. The number of second opinions 
for ECT has increased a little in the past ten years. 
The administration of ECT to detained patients, 

with their consent, has not changed substantially in 
frequency, whereas the administration of medication 
with consent has increased, from 300 in 1989 to 
four times that number in the past year. These 
changes reflect the increased use of detention under 
the Mental Health Act over the ten year period and, 
probably, closer compliance with the requirements 
of the Act. 

Table 5.iii: Form 9 and 10 - 01.04.1999 to 
3 1.03.2000 

I I Form 9 I L - m  10 I 
Medication 1185 515 1 67 I 181 1 

*The Commission has continued to review a 
number of Form 9 and 10s describing treatment 
plans which include both drugs and ECT. Section 
98 doctors are asked to ensure that drug treatments 
and ECT are recorded separately on different 
Form 10s. 

Annual Seminar foy Section 98 Approved Doctors 

The Annual Seminar for Section 98 approved 
doctors was held in September 1999. The Seminar 
fulfils several purposes. It allows new Section 98 
doctors to receive the necessary information on the 
operation of Section 98. There is an opportunity for 
discussion on areas which are contentious or ill 
defined. Through discussion, greater uniformity of 
response by Section 98 doctors is acheved, although 
the second opinions are those of individual doctors 
and not the views of the Commission. 
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Certain topics feature regularly in the discussions, 
such as the perennial problem of providing second 
opinions during the summer and in certain areas, 
such as Highland and Grampian, where there is a 
smaller number of doctors working. The use of high 
dose treatments, drugs outside their product licence 
and herbal remedies or homeopathic treatments was 
also discussed. 

Total no. of patients seen 
Relatives/Advocates seen 

Section 98 doctors from 31 March 1999 to 
1 April 2000 

Dr M Al-Mousawi Dr C Humphries 
Dr C Aryiku Dr R Hunter 
Dr S Backett Dr S Jaigirdar 
Dr T Baecker D r A  Lodge 
Dr J Baird Dr C Mani 
Dr F Bell Dr B Martin 
Dr I Berry Dr J Martin 
Dr K Brown Dr H Millar 
Dr J Chick D J Murphy 
Dr I Clark Dr K Murray 
Dr A Cooper Dr J McKnight 
Dr F Coulter Dr  M MacLeod 
Dr J Craig Dr D Neilson 
Dr C Crawford Dr  P Olley 
Dr J Duncan Dr E Powell 
Dr J Eastwood Dr A Robinson 
Dr L Emslie Dr K Rohatgi 
Dr J Flowerdew Dr A Scott-Brown 
Dr D Fowlie Dr  A Stewart 
Dr J Graham Dr D Taylor 
Dr S Groves Dr S Will 
Dr D Hall Dr E Wood 
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The Commission is gratehl to the above named 
Section 98 approved Consultant Psychiatrists. 
Medical Commissioners may also give second 
opinions for the purposes of Section 98. This 
occasionally happens because of unavailability of 
Section 98 approved doctors or, very rarely, when 
there is a disagreement between the Responsible 
Medical Officer and the Section 98 approved 
doctor. 

5.4 PATIENTS AND OTHERS SEEN 
1999/2000 

Table 5.iv shows the number of patients seen during 
the Commission’s Visiting Programme. Excluding 
the State Hospital, 61 hospitals were visited during 
1999/2000, compared with 54 in 1998/99, and a 
total of 685 patients were seen, compared with 525 
in the previous year. In the State Hospital 100 
patients were seen, compared to 165 in 1998/99; the 
reduction is attributable to a change in the 
Commission’s visiting policy. Before the beginning 
of this visiting year, it was the Commission’s policy 
to interview every State Hospital patient annually. 
In 1999/2000, this policy changed, and they are now 
interviewed on the same basis as those in any other 
hospital:- either at their request; or on a statutory 
basis, every two years. Of  the 100 interviews carried 
out in 1999/2000,39 were requested interviews and 
61 statutory visits. 

Table 5.iv: Hospital visits 

Statutory 
Requested interviews 
Incapax 
Patients seen in groups 

183 
445 

22 
35 

I Total I 709 

The number of visits made to patients on Leave of 
Absence and Guardianship and to other patients in 
the comuni ty  is shown in Table 5.v. During the 
course of 1999/2000, the Commission decided to 
discontinue routine post-discharge Guardianship 
visits and those to patients subject to Conditional 
Discharge, because of work-load pressures. 
However, the Commission would still visit such 
individuals in response to specific concerns. 
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Table 5.v: Non-Hospital Visits 

Leave of Absence 
Leave of Absence/Statutory 
Guardianship - initial 
Guardianship - return 
Guardianshp - post* 
Conditional Discharge* 
Community Care Orders 
Total 524 

252 
7 

111 
125 

6 
6 

17 

~~ ~ 

Section 98 visits 639 
Requests for discharge ** 475 
Total 1,114 

*discontinued during 199912000 

The number of visits made under Section 98 of the 
Mental Health Act, to give a second opinion on the 
administration of medicines or ECT, is shown in 
Table 5.vi. This figure is less than the number of 
Form 10s issued (see Table 5.iii), because more than 
one patient could be seen during one visit. The 
Table also shows visits to patients requesting 
discharge fiom detention or guardianship. As Table 
5.i’ earlier in this Section, shows, 521 reviews of 
detention were actually carried out, compared to 
475 visits undertaken in response to specific requests 
for discharge. This indicates that about 9% of 
reviews were initiated in the course of other visits. 

Table 5 .vi: Other Visits 

**during 1999/2000, for an 8 month period, S18 
requests for discharge were not undertaken during 
the first 3 months of detention. 

5.5 OTHERWORK 
Social Work 
Contact between the Commission, Mental Health 
O$icers and Mental Health Social Workers 

The Commission welcomes its contacts with social 
workers throughout Scotland and we have tried to 
increase these. This year Commission social workers 
have attended about two-thirds of the end of year 
meetings between the Commission and Social Work 
Departments. In September 1999, we also held a 
meeting with leaders of mental health social work 

services fiom all authorities in Scotland.Ths proved 
an extremely usel l  way of sharing information 
about current priorities and mutual concerns and 
the positive reaction to this meeting has encouraged 
the Commission to make it an annual event. 

Contact between the Commission and Others 

The Commission hosted a series ofjoint meetings 
with the Dementia Services Development Centre at 
Stirling University. These are described in the 
Chapter on Nursing Issues in Section 2.5. 

Attachment of Mental Health Oflcer to the Commission 

The Commission is delighted that it will be possible 
to arrange the attachment of a Mental Health 
Officer to the Commission towards the end of 2000, 
for about 6 months.This will be funded through a 
tripartite arrangement, with the Commission and 
the local authority each contributing a third of the 
costs and the remaining third contributed by the 
Social Work Services Inspectorate from its training 
budget. As described in the last Annual Report, 
there were valuable lessons and opportunities 
associated with the previous attachment of a social 
worker to the Commission. The forthcoming 
attachment will allow these to continue. 

Telephone Advice Service 

The Commission provides a telephone advice 
service, aimed at helping patients, professionals and 
others who cannot obtain the information they 
need from other sources. It is operated by the 
Commission’s permanent medical, nursing and 
social work stafT, and is available fiom 9.00 am to 
5.00 pm from Monday to Thursday and to 4.30 pm 
on Friday, 

In 1999/2000, over 2,200 calls were received. 
Many of these gave rise to additional work for 
Commission staff. This included:- discussion of 
difficult cases with colleagues; investigation of 
administrative, legal and clinical issues arising fi-om 
the calls; consultation with the Executive’s legal 
department; initiation of complaints procedures; and 
telephone or written dxussion with Responsible 
Medical Officers, ward staff, social workers, and 
others. 

The Commission hopes to be able to give a more 
detailed analysis of the telephone service in 
forthcoming Annual Reports. 
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Working Groups 

In addition to the work of the Complaints Panel, 
already described in Section 2, the Commission has 
Working Groups developing policy and deahng 
with current issues in a number of clinical and social 
areas. These include:- Consent to Treatment; 
Learning Disabdities; Care of Older People; Care of 
Children and Adolescents; Incapax Patients; 
Mentally Disordered Offenders; Race and Culture; 
and the implications of Human Rights legislation in 
relation to the work of the Commission. 

Cases at start of year 
Discharged during year 
Approvals during year 
Cases at end of year 

Table 5.viii: Section 18 detentions 

97-98 98-99 
123 130 
92 82 
99 128 

130 176 

I 

m e  of 
Detention 

There are also Working Groups dealing with the 
Commission’s organisational issues, such as:- Audit; 
The Visiting Programme; Information Technology; 
and Publicity and Leailets. 

No. of 1 Episodes of I 
Patients Detention 

The membership of these Working Groups consists 
of professional staff and Part-time Commissioners. 

There is a Group involved in the assessment of 
detained and non-detained patients who require 
neuro-surgery for mental disorder. This Group 
consists of six Part and Full-time Commissioners. 

5.6 DETENTION AND 
GUARDIANSHIP STATISTICS 
1.4.1999 to 31.3.2000 

Table 5.vii: Emergency and short-term 
detentions 

Section 24/25 
to 

Discharge to 

informal 

Section 24/25 
to 
Section 26 
to 
Discharge to 
informal 

Type of No. of 
Detention Patients 

Section 26 828 
to Section 18 7 

835 
Section 24/25 0 
to Section 18 

0 

Episodes of 
Detention 

842 I 

0 I 
Informal 
to Section 18 

Table 5.ix: Community Care Orders 

I Number of patients 1 1 3 1  

Table 5.x: Guardianship - approvals and 

99-00 

202 

Table 5.xi: Duration of Guardianship cases 
terminated during 1999/2000 

1-4 years 
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Table 5.xii: Episodes of detention under the 
Criminal Procedure (Scotland 
Act 1995) and the Mental Health 
(Scotland) Act 1984 Part VI 

Court Procedure 

Remand to hospital before trial 
(CPSA 52) 
Transfer Order fiom prison before 
trial or sentence (MHSA 70) 
Remand Order (CPSA 200) 
Interim Hospital Order (CPSA 53) 
Temporary Hospital Order 
(CPSA 54(l)(c) 
Hospital Order without a 
Restriction Order (CPSA 58) 
Hospital Order with a Restriction 
Order (CPSA 58 + 59) 
Not fit to stand trial or acquitted 
(CPSA 57(2)(a)) 
Not fit to stand trial or acquitted 

Transfer Direction fiom prison 
without a Restriction Order 
(MHSA7 1) 
Transfer Direction fiom prison with 
a Restriction Order (MHSA72) 

(CPSA 57(2)(b)) 

Total 

Number of 
Episodes 

103 

22 
59 
25 

5 

88 

8 

9 

1 

8 

20 

348 

The Commission notes that there has been a 
marked fall in the number of episodes of detention 
following court appearance and of transfer from 
prison to hospital. The data have been checked and 
verified with the hospitals where the reduction in 
numbers has been most marked. It is not yet clear 
what has led to the reduction (130 episodes since 
last year). The Commission will discuss this with the 
services concerned and comment in its next Annual 
Report. 
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SECTION 6 FINANCIAL STATEMENT 

1. Accounting Convention The Audit Committee comprises four Part-time 
Commissioners and it meets approximately 
three times per year to consider the operational 
effectiveness of the internal financial control 
structure and to approve the strategic and annual 
internal audit plan. 

The Accounts have been prepared under the 
hstorical cost convention and in accordance 
with a Direction given by Scottish Ministers 
under Section 86(1) of the National Health 
Service (Scotland) Act 1978. 

2. Cash Limit Expenditure 

The accounts of the Commission are subject to 
cash limit controls. The Scottish Executive issues 
a cash limit each year as a pre-determined limit 
on the spending, on a cash basis rather than on an 
accruals basis, of the Commission. The 
Commission is required to contain its revenue 
and capital payments in the year within the 
approved cash limit. 

The Conmission’s cash limit for 1999/2000 
amounted to E1,489,000 an increase of ,E49,147 
compared to 1998/99. 

Cash payments in 1999/2000 amounted to 
E1,486,091 resulting in an underspend of 
E2,909 for the year. (1998/99 ,ENil). 

3. Accruals Expenditure 

In accordance with Government policy the 
Accounts for 1999/2000 have been prepared on 
an accruals basis rather than on a cash basis as 
before. Where necessary the comparative figures 
for 1998/99 have been restated. 

Details of expenditure on an accruals basis are 
given in the following statements. 

4. Corporate Governance 

The Commission meets regularly during the year 
to progress its business and is supported in this 
work by the Audit Committee and the 
Management Committee. 

The Management Committee comprises 
two Part-time Commissioners, four Full-time 
Commissioners and the Secretary of the 
Commission. It meets approximately eight times 
per year to consider policy and strategic 
matters relating to finance, IT Systems and 
security and business planning. 

5. Human Resources 

As an equal opportunities employer, the 
Commission welcomes applications for 
employment from people with disabilities and 
actively seeks to provide an environment where 
they and any employees who become dsabled 
can continue to contribute to the work of the 
Comniission. 

The Commission provides employees with 
information on matters of concern to them as 
employees by means of staff meetings and 
internal communications. Employees or their 
representatives are consulted so their views are 
taken into account in decisions affecting their 
interests. 

6. Appointment of Auditors 

Under section 97(2) of the Local Government 
(Scotland) Act 1973, the Accounts Commission 
for Scotland is responsible for securing the audit 
of the accounts of local authorities and health 
bodies in Scotland including the Comnission. 

By order of the Commission 
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ACCOUNTING POLICIES 7. Stocks 

I 

1. 

2. 

3. 

4. 

5 .  

6 .  

Authority 

The Accounts have been prepared in a form 
directed by Scottish Ministers in accordance with 
the requirements of Section 86(1) of the 
National Health Service (Scotland) Act 1978. 

Accounting Convention 

The Accounts are prepared on a historical cost 
basis in accordance with the Accounting 
Standards for the NHS in Scotland as approved 
by the Scottish Ministers. 

Funding 

All of the expenditure of the Commission is met 
from funds advanced by the Scottish Executive 
within an approved cash limit. To the extent that 
the Commission’s cash limited allocation has not 
been drawn, the balance is accrued as income in 
the current year. 

Fixed Assets 

All tangible assets which are capable of being 
used for a period which could exceed one year, 
and have a cost equal to or greater than L5,OOO 
are capitalised. 

Disposal of fixed assets give rise to a depreciation 
charge equal to the net book value. When set 
against any sales proceeds, this is the gain or loss 
on disposal. 

In t h s  the first year of applying the principles of 
resource accounting, the Cornmission has 
reviewed the value of all of its fixed assets as at 31 
March 2000 and has no assets complying with 
this definition. 

Research and Development 

Expenditure on Research and Development is 
written off to revenue as it is incurred. 

Debtors and Creditors 

Debtors and Creditors have been assessed on the 
basis of goods and services supplied or received 
up to and includmg 31 March 2000 for which 
payment had not been received or made by that 
date. 

Stocks of consumables are not material and have 
not been valued. 

8. Bad Debts, Losses and Special Payments 

Operating expenditure may include certain 
losses which would have been made good 
through insurance cover had the Commission 
not been bearing its own risks. Had the 
Commission provided insurance cover, the 
insurance premiums would have been included 
as normal revenue expenditure. 

9. Leasing 

Any assets acquired under finance leases will be 
capitalised, and the charges for them in th\ 
Income and Expenditure Account will comprise 
both depreciation and finance charges. Rentals 
on operating leases are charged as they fall due. 

10.Pension Costs 

Contributions to the various superannuation 
schemes are determined on the basis of 
recommendations made by the relevant Scheme’s 
Actuary. The pension cost charged to the 
income and expenditure account is based on an 
actuarial assessment of the cost to be borne by 
the Commission. 

11.Clinical and Medical Negligence Costs 

Employing health bodies in Scotland are 
responsible for meeting medical negligence costs 
up to an annual limit based on the revenue 
allocation. Costs above this limit are reimbursed 
to employing authorities from a central fund 
held by the Medical and Dental Defence Union 
of Scotland on behalf of the Scottish Executive. 
Clinical negligence costs may also be reimbursed 
in part by the Scottish Executive. Claims made 
against the Commission in relation to the 
conduct of its activities are covered by this 
scheme. 
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AUDIT CERTIFICATE 

To the members of the Mental Welfare Commission for Scotland and the 
Auditor General for Scotland. 

As auhtor, appointed under statute by the Accounts Commission for Scotland, we have audited the accounts 
of the Mental Welfare Commission for Scotland for the year ended 31 March 2000. 

Respective responsibilities of management and auditors in relation to the accounts 

As described in the Statement of Commissioners’ Responsibilities the management of the Commission is 
responsible for the preparation of the accounts. I t  is our responsibility to form an independent opinion, based 
on our audit, on the accounts and to report that opinion to you. 

Basis of opinion 

We have conducted our audit in accordance with the requirements of Part VI1 of the Local Government 
(Scotland) Act 1973 and of the Code of Audit Practice approved by the Accounts Commission. An audit 
includes examination, on a test basis, of evidence relevant to the amounts and disclosures in the accounts. It 
also includes an assessment of the significant estimates and judgements made by management in the preparation 
of the accounts and of whether the accounting policies are appropriate to the Commission circumstances, 
consistently applied and adequately disclosed. 

We have planned and performed our audit of the accounts so as to obtain all the information and explanations 
which we considered necessary in order to provide us with sut-ficient evidence to give reasonable assurance that 
the accounts are free from material mis-statement, whether caused by fraud or other irregularity or error. In 
forming our opinion we also evaluated the overall adequacy of the presentation of information in the accounts. 

Opinion 

In our opinion the accounts give a true and fair view, in accordance with the Accounts Direction issued by 
Scottish Ministers and the accounting policies set out in note 1, of the state of affairs of the Commission as at 
31 March 2000 and of its income and expenditure for the year then ended. 

Signed: Scott-Moncrieff 
Chartered Accountants 
17 Melville Street 
Edinburgh EH3 7PH 
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Revenue Income and Expenditure Account for the Year Ended 31st March 2000 

1999 2000 
E E 

1,439,853 

978,867 
155,103 
297,166 

1.43 1.136 

-8,717 

0 

-8,717 

Income 
Allocation from the Scottish Executive 

Expenditure 
Personnel 
Accommodation 
Other 

1,489,000 

1,046,367 
169,443 
282,574 

1,498,384 

Surplus/ Deficit for year 9,384 

Not Available for Carry Forward 

Net Movement in Funding Balance 

2,909 

12,293 

Adopted by the  Commission on.. 
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Balance Sheet as at 31st March 2000 

1999 2000 
E E E 

Fixed Assets 
0 Tangible fixed assets 

Current Assets 
0 Stocks 

30 Debtors 
252 
282 

Cash in hand and at bank 

Current Liabilities 
Creditors due within one year -20,409 

-20,127 Net Current liabilities 

0 Creditors due after more than one year 

0 Provisions for liabilities and charges 

-20,127 Total assets less current liabilities 

Financed by: 
Scottish Executive 
Balance of Account Brought Forward -28,844 

-20,127 Balance carried forward 
8,717 Current year I&E Account 

0 
4,161 

252 
4.413 

0 

~ 

-36,833 

-32,420 

0 

0 

-20,127 
-12,293 

-3 2 , 420 

-3 2,42 0 
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Cash Flow Statement foryear Ended 31st March 2000 

1999 
E 

2000 
E 

Operating Activities 
0 
0 

Net movement in hnding balance 
Decrease/(increase) in Debtors 
(Decrease)/increase in creditors 
Operating net cash infldiw/outflow 

-12,293 
-4,131 
16,424 

0 

Capital Expenditure 0 0 
, 

Net cash inflow before financing 0 0 

0 Financing 0 

Increase in cash in year 0 n 

Remuneration of Commissioners 

Pension Expenses 
SalaryIFee Contrib & Benefits Total 1999 

E E E E E 
11,441 Chairman 12,060 0 0 12,060 
76,927 Highest paid Commissioner 67,215 3,409 0 70,624 

Number Other Conlmissioners remuneration(inc1uding superannuation contributions) Number 

15 O-&S,OOO 10 
2 ~ 5 , 0 0 1 - ~ 1 0 , 0 0 0  

0 E25,OO 1 -E30,000 

1 ~30,001-~35,000 

0 ~50,001-,E55,000 

1 ,E65,001-,E75,000 
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Extraordinary Items and Prior Year Adjustments 

Balance Sheet as at 31st March 2000 

Adjustments to Opening Balances 
The Commission is now required to maintain its accounting records and to present its Annual Accounts on an 
accruals basis. The previous year’s figures and opening balances have therefore been restated to reflect this 
change. 

Previous These 
Accounts Accounts 

E 7 L  

Income Expenditure Account 
Income 
HMG Grants 

Expenditure 
Salaries - Chair & P/T  Commissioners 

- F/T Commissioners 
- Other Staff 

Section 98 Doctors Fees 
Superannuation for former Commissioners 
Travel & Subsistence - Chair and Commissioners 

Other Staff 
Section 98 Doctors 

Other Operating Payments 

Total Expenditure 

Balance Sheet 
Debtors 
Bank Balance 

Creditors 

1,439,853 1,439,853 

65,515 
197,189 
652,577 

63,672 
7,456 

20,694 
19,844 
17,569 

395,337 

1.439353 

65,921 
189,912 
649,427 

66,151 
7,456 

20,831 
21,188 
20,370 

389,880 

1,431,136 

0 30 
0 
0 

0 

Net Assets/Liabilities 0 

252 
282 

-20,409 

-20.127 

Scottish Executive Account 
Balance brought forward 
Income/Expenditure Account 

0 
0 

-28,844 
8.717 

0 -20,127 
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SECTION 7 FURTHER IN FORMATION 

7.1 LIAISONWITH OTKER 
BODIES/AGENCLES 

The Commission maintains regular contact with the 
following bodieslagencies: 

Alzheimer Scotland -Action on Dementia 
Association of Directors of Social Work 
Association of Sheriffs 
Benefits Agency 
British Association of Social Workers 
Colleges of Nursing 
Convention of Scottish Local Authorities 
Clinical Resources and A u l t  Group (CRAG) 
Crown Office 
ENABLE 
Health Boards 
Health Service Commissioner 
Local Authorities 
Manic Depression Fellowship Scotland 
National Schizophrenia Fellowship 
NHS in Scotland Management Executive 
NHS Trusts 
Royal College of General Practitioners 
Royal College of Psychiatrists 
Scottish Association for Mental Health 
Scottish Courts Administration 
Scottish General Practitioners Committee 
(BMA) 
Scottish Health Advisory Service 
Scottish Law Commission 
Scottish Executive 
Social Work Services Inspectorate 

7.2 FURTHER INFORMATION 
SOURCES ABOUT THE 
COMMISSION 

Free Leaflets 
(a) The Mental Welfare Commission - How it 

Works for People with a Mental Illness and 
Their Families 

(b) For People with Learning Disabilities Living in 
the Community 

(c) For Carers of People with a Mental Handicap 
Living in the Community 

(d) For People who are on Guardianship 
(e) For Guardians 
(Q For Staff of Local Authority Social Work 

Departments,Voluntary and Private Residential 
and Day Care Establishments 

(g) Dementia in the Community - For Sufferers 
and Carers 

(h) In Your Interests: A Guide to all Patients 
Admitted to Psychiatric Ward after Criminal 
Proceedings partnership 
Your Finances, Benefits and Property when you 
are in a Psychiatric or Mental Handicap 
Hospital: A guide for single people 
Complaints about Care andTreatment - How 
the Commission can help 

(i) 

6) 

(k) Charter Standard Statement 

An information sheet on the role of the 
Commission is available in Urdu, Bengali, Panjabi, 
Cantonese and Gaelic. 

Posters 
Free A3 and A4 size posters are available for display 
in public settings. 

Annual Report 

Further copies of the 1999-00 Annual Report are 
available on request. 

For any of the above please contact: 

Alison McRae 
Secretary 
The Mental Welfare Commission for 
Scotland 
K Floor 
Argyle House, 3 Lady Lawson Street 
EDINBURGH EH3 9SH 

Tel: 0131 222 6111 
Fax: 0131 222 6112/3 
E-mail: enquiries@mwcscot.org.uk 
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7.3 MENTAL WELFARE COMMISSION FOR SCOTLAND BIOGRAPHICAL 
DETAILS OF PAST AND PRESENT COMMISSIONERS 1.4.99 - 31.3.00 

Chairman 

Sir William K Reid KCB FRSE 
MA LLD FRCPEd Hon.D.Litt 

Vice Chairman 

Mrs Norma Bennie DipCOT 
Community Affairs Manager 
Renfkewshire and Inverclyde Primary 
Care Trust 

Director 

Dr James A T Dyer h4.B ChB(Hons) 
FRCPsych 
Seconded from Lothian Primary Care 
NHS Trust 

Full-time Commissioners 

Dr Adrian M Lodge BSc(Hons) MB 
ChB FRPsych 
Seconded from Lothian Primary Care 
NHS Trust 

Dr Madeline Osborn MB ChB FRCPsych 

Professor Jdiet Cheetham OBE MA 
Dip SAS 

Part-time Commissioners 

Mr Colin Campbell QC 
Vice Dean of the Faculty of Advocates 

Mrs Elizabeth Faith Cotter MBE LLB 
T.E.P. 
Solicitor, Notary Public 
Partner Stewarts and Murdochs 

Mr William Gent OBE RNMH 
Director of Nursing, Mental Health and 
Learning Disabilities Services, 
Central Scotland Healthcare NHS Trust 
(Retired) 

Dr Pramod Jauhar, MBBS DPM 
FRCPsych 
Clinical Director Alcohol and Drugs 
Directorate, Greater Glasgow Primary Care 
NHS Trust 

Previously Parliamentary Commissioner for Administration 
and Health Service Commissioner for England and Wales 
(Ombudsman) from 1990 to 1997; Chairman, Advisory 
Committee on Distinction Awards (from November 1997). 

Council Member - Elected Representative to the Council 
of Occupational Therapists 1994-1998/British Association 
of Occupational Therapists Member. Board Member - 
Paisley Partnership 

Treasurer, Scottish Division, Royal College of Psychiatrists; 
Member of Millan Committee Reviewing Mental Health 
(Scotland) Act 1984 (from February 1999). 

Consultant Psychiatrist, Royal Edinburgh Hospital; 
Honorary Senior Lecturer, University of Edinburgh. 

Previously Consultant Psychiatrist, Central Manchester NHS 
Trust and Gwynedd Community NHS Trust, Honorary 
Lecturer University of Manchester; UKCP Registered 
Psychotherapist; Board of Examiners RCPsych. 

Previously Director of Social Work Research Centre, 
University of Stirling. 

Chairman, Faculty Services Limited (Ex-officio); 
Governor, Fettes College. 

Member of HITS, ENABLE; Benjamin MacKay Bequest 
Fund; Curator and Judicial Factor. 

Executive Director of Central Scotland Healthcare Trust Board 
(to 3 March 1999); Member SHAS Reviewer Network; 
Member, Consultative Panel on Registration of Nursing 
Homes and Independent Hospitals. 

Honorary Senior Lecturer, University of Glasgow; 
Royal College of Psychiatrists, Speciality Advisor in Substance 
Misuse for West of Scotland. 
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, 

Dr Shainool Jiwa, BA MA PhD 
Project Worker Saheliya (Community Based 
Mental Health Projects for BlackIEthnic 
Minority Women in Edinburgh) 

Mr Tom Keenan, MCC CQSW CSWM 
Health Social Work Manager, North 
Lanarkshre Council Social Work Department 

Mr Donald J MacDonald 
MA RMN RGN 
Chef Nursing and Personnel Adviser * 
Lothian Health Board (Retired) 
Formerly Chief Area Nursing Officer, 
Grampian Health Board 

Dr Elizabeth D A McCall-Smith 
MB ChB MRCGP DRCOG 
General Practitioner Edinburgh 

Revd Canon Joe J Morrow, J.P. 0.StJ. 
Canon of St Paul’s Cathedral, Dundee and 
Advocates 

Mr Malcolm D Murray, CA 
Locum General Manager, Fife Health Board 

Dr Linda C Pollock RGN District 
Nursing Cert Dip in Clinical Nursing 
RMN BSc PhD MBA 
Nursing Director for Lothian Primary Care 
NHS Trust 

Mr Archie Robb CQSW DipSW ACIS 
Director of Social Work Grampian 
Regional Council (Retired) 

Mrs Margaret L Ross LLB(Hons) 
Senior Lecturer in Law, University of 
Aberdeen, Part time consultant to 
Campbell Connon Solicitors 

Dr E Margaret Thomas MB ChB 
DRCOG DCH MRCGP 
Former Principal in General Practice 

Dr Margaret Whoriskey, BA (Hons) 
M Phil CPsychol PhD 
Director of Clinical Services, Fife Healthcare 
NHS Trust , Consultant Clinical Psychologist 
(until Feb 1998); Adviser, Disability Services, 
Scottish Health Advisory Service (SHAS). 

Research Associate, Institute of Ismaili Studies, London; 
Deputy Chief Examiner, International Baccalaureate 
Organisation 

Member British Association of Social Workers; Former 
Convener ofWest of Scotland Branch BASW, Member of 
Scotland Health and Community Care Standing Committee. 

Non Executive Member of the State Hospitals Board 
for Scotland; Trustee, NHS Pension Trust. 

Chairman ACT (Ltd) Dundee; Chairman ofTrustees of the 
Princes Trust Volunteer (Tayside);Trustee of the St Paul’s 
Cathedral Music Foundation. 

Partner, Murray Associates Business Consultants (Healthcare). 

Member, Royal College of Nursing and the Community 
Psychiatric Nurses Association; External Examiner, 
Robert Gordon University, Aberdeen for BA in 
Community Health Nursing and Dundee University for 
C/N Diploma; Associate Lecturer, Queen Margaret College; 
Honorary Fellow, Edinburgh University. 

Non Executive Director - Grampian Primary Care NHS Trust; 
Board Member, Partnership Housing; Chairman of 
Voluntary Service Aberdeen; Depute Chairman Lloyds TSB 
Foundation for Scotland. 

Solicitor, Notary Public, Advocate in Aberdeen; Chairman, 
Grampian Research Ethics Committee; Convenor, Law 
Society of Scotland, Board of Examiners; Committee 
Member Society of Advocates in Aberdeen, Aberdeen Bar 
Association 

Honorary President, Manic Depression Fellowship Scotland; 
Executive Committee Member Lanarkshire Association for 
Mental Health (to November 1999). 

Committee Member, Community Hospital Association 
(Scotland); Member of Scottish Executive Learning 
Disability Review Working Group. 

82 
70 



7.4 BIBLIOGRAPHY 

Legislation 
Adults with Incapacity (Scotland) Act 2000 
TSO, 2000 

Advice and Assistance (Assistance by Way of 
Representation) (Scotland) Amendment 
Regulations 2000 
SSI 2000 No. 109 TSO, 2000 

Criminal Procedure (Scotland) Act 1995, 
Chapter 46 
HMSO, 1995 

Health and Social Services and Social Security 
Adjudications Act 1983 
HMSO, 1983 

Mental Health (Scotland) Act 1984, Chapter 36 
HMSO, 1984 

Scottish Home and Health Department Mental 
Health (Scotland) Act 1984 Code of Practice 
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Mental Health (Public Safety and Appeals) 
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National Assistance Act 1948, Chapter 29 
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NHS and Community Care Act 1990, Chapter 19 
HMSO. 1990 

Other 
A Framework for Mental Health Services in 
Scotland 
The Scottish Office, 1997 

Guide to Mental Health in Primary Care 
World Health Organisation. 
Royal Society of Medicine Press 1999 

The NHS Complaints Procedure: Guidance for 
Hospital and Community Health Services 
Complaints 
The Scottish Office, 1999 

Protection of the Finances and Other Property of 
People Incapable of Managing Their Own Affairs 
Scottish Executive, 1999 (Circular CCD2/ 1999) 

(ISBN1-853 15-45 1-2) 

Report of the Committee on Serious Violent and 
Sexual Offenders (The MacLean Committee) 
Scottish Executive, 2000 (SE Paper 2000168) 

With Respect to Old Age: Long-term Care - 
Rights and Responsibilities 
The Royal Commission on Long-term Care. 
TSO, 1999 

Restraint of Residents with Mental Impairment in 
Care Homes and Hospitals 
Mental Welfare Commission for Scotland, 1998 

The Role of Social Circumstances Reports in 
Planning the Care of People Detained in Hospital 
Scottish Executive, 1999 (Community Care 
Circular CCD 2/1999) 

A Shared Approach: Developing Adult Mental 
Health Services 
Accounts Commission for Scotland, 1999 
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1 

I 

SECTION 8 PRACTITIONERS’ INDEX 1996-2000 

ABSENCE WITHOUT LEAVE 1996/7 
- Power to return 1999/0 

36’ 
23 

COMMUNICATION 
- with Carers/Relatives 
- with GP 
- and Prevention of Suicide 

199910 34, 49 

1996/7 26,27 
1996/7 21,26-27 

ABUSE OF PATIENTS 1996/7 
- Sexual Abuse 1996/7 

38 
37-38 

COMMUNITY CARE 
ORDERS 32,33 

42,43 
ACCIDENTS & INCIDENTS 199718 

1998/9 
199617 5,8-12,14 
1997/8 17-18 
1998/9 44 - and Curators ad Litem 

ACCIDENTS & INCIDENTS - 
REPORTING BY LOCAL 
AUTHORITIES 1996/7 

COMORBIDITY 1998/9 33 
39 

COMPLAINTS 1996/7 
1997/8 
1998/9 
1999/0 
1999/0 
1999/0 
1998/9 
1999/0 

50-52 
36-38 
59-61 
33-35 
34 
35 
60-61 
35,55-56 

ACT OF SEDERUNT 1996/7 
1997/8 
1998/9 

-Awareness of 1996/7 

34 
3 4 4 3  
44 
15 - Consent of Patient 

- Independent Reviews 
- Role of Commission ADULTS WITH INCAPACITY 

ACT 1998/9 
1999/0 

52 
22, 51-52 

COMPLIANCE WITH 
TREATMENT 1998/9 36 ADVOCACY SERVICES 1998/9 

- and Nurses 1998/9 
- Shortfalls 1997/8 
- and State Hospital 1997/8 

17 
34 
12 
19 

CONFIDENTIALITY 1998/9 33 

CONSENT TO DETENTION 1996/7 
1997/8 
1998/9 
1999/0 
1996/7 
1997/8 
1997/8 
1997/8 
1998/9 
1999/0 
1998/9 

46-49 
45-47 
54-58 
39-44 
55 
34 
56 
14,22-23 
6 
49 
32 

ALCOHOL MISUSE AND 
MENTAL HEALTH ACT 1996/7 

1998/9 
- Guardianship 1998/9 

20 
36 
52 - and Clozapine 

- and CP(S)A 
- in Dementia 
- and LOA 
- and MHOs 
- and Nearest Relative 
- and Nurses 

APPLICATIONS FOR 
DETENTION 
- and Act of Sederunt 
- and Curator ad Litem 

1998/9 
1998/9 

44 
44 

CARE PROGRAMME 
APPROACH 1996/7 14 
- Involvement of GP 1998/9 18 
-Transfer to Hospital 1996/7 21 

1996/7 56 

- Treatment with Consent 1996/7 20 
- Unlawful Adrmnistration of 

Treatment 1996/7 35 

CONSENT TO TREATMENT 1997/8 15,76 
1999/0 21, 50 

- and Continuity of 
Detention 1999/0 49 CLARKE AMENDMENT/ACT 

(see Mental Health Legislation) 

CURATOR BONIS 1998/9 41, 62 

1 Pages in bold denote a major entry. 
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CURATOR AD LITEM 1997/8 34 
1998/9 44 
1997/8 43 
1996/7 15 
1996/7 34 

- Review in 4th Week 1996/7 33 
-Timing 1996/7 33 
-Transfer to Guardianshp 189617 45 
- and Treatment 1996/7 20 
- and Unlawful Treatment 1996/7 35 

- and Guardianship 
- Awareness of 
- Payment of 

DAY SERVICES AND 
ACTIVITIES 

DETENTION UNDER CP(S)A 199718 34 
1997/8 12 
1998/9 17 

- Interim Hospital Orders 1999/0 48 

ENVIRONMENT 
- and Guardianship 
- and Safety 
- andvisiting Programme 

1996/7 14 
1999/0 31 
1998/9 17 
1999/0 7,14-15,16 

DEAF PATIENTS 1998/9 31 

DEATHS 1996/7 30-32 
1997/8 29-31 
1996/7 26 
1997/8 24 
1996/7 26 
1997/8 24-25 
1996/7 25-29 
199718 24-28 
1999/0 35-39 

- Audit/Reviews of Suicide FATAL ACCIDENT 
INQUIRIES 1998/9 43 

- Fatal Accident Inquiries 

- by Suicide 
FINANCIAL BENEFITS 

- Income Support 
- DLA 1996/7 14 

1997/8 21 

FORMS 
- 9And 10 
-Access to 
-Alteration of 
- Failure to Sign 
- GPS Access to 
- Location 

- Notification 
- LOA 

DEFICIENCY IN CARE 
INQUIRIES 

1997/8 12-15 
1996/7 15 
1996/7 .33-34 
199617 34 
1997/8 48 
1997/8 14 
1997/8 22 
1996/7 33 

1996/7 46 
1997/8 43-44 
1998/9 4,lO-15 
1999/0 6, 10-13 

- Ms P Inquiry 
- Ruddle Inquiry 

DELAYED DISCHARGES 
- Forensic 

199819 18 
1996/7 14 
1997/8 7 ,19  
1996/7 16 
199910 17-19 

- Forensic in Glasgow 
- and Funding Issues 

FORENSIC SERVICES 
- In Glasgow 

1997/8 7,12,19 
1996/7 16-17 

DEMENTIA 
- and Consent to Detention 
- Services 

199819 43 
1997/8 56 
199910 24-25 

FRAMEWORK FOR MENTAL 
HEALTH SERVICES I N  
SCOTLAND 1996/7 6 

199819 28-29 
DETENTION UNDER 

-Alteration of Fornu 
- Choice of Sheriff Court 
- Emergency Detention 

MH(S)A 1984 

(S24/25) 

FUNDING ISSUES 1999/0 7,17-19 
1996/7 33-34 
1996/7 33 
1997/8 35,38,45 

1999/0 21 
1998/9 32 

1998/9 54-58 

1999/0 54-55 
1999/0 45-46 
1999/0 47-48 
199617 33 
1996/7 34 
1997/8 22 
1999/0 20,46 
1997/8 35, 45 
199910 23 
1999/0 21 
1997/8 12 
1998/9 32 
199910 23 

GENERAL HOSPITALS 
- and Risk Management 199819 34 

1997/8 33 
- Detention in 1999/0 47-48 - De facto Detention 

- Discharge from 
- ‘Forwarding’ 
- in General Hospitals 
- Notification 
- Notification of Hearings 
- Section 38 

GENERAL PRACTITIONERS 
AND MENTAL HEALTH 
ACT 1996/7 

1997/8 
1998/9 
1999/0 

- and Access to Forms 199718 
- and Access to Mental 

Health Officers 1997/8 
- and AccidentsAncidents 1997/8 
- and Adults with Incapacity 

1999/0 
- and CPA 199617 

Act 

20-21 
22-23 
35-37 
20-21 
48 - Section 26 

- Section 28 
- Section 117 
- Section 110 

48 
23 

22 
14 
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I 

1 

- and Emergency 

- GP Co-operatives 
- and Guardianship 
- and National Assistance Act 
- and Nursing Homes 
- Removal of Patients 

from List 
- Section 18 
- Section 24 
- Section 117 
-Treatment without Consent 

Detentibn 

GUARDIANSHIP 

- and Alcohol Related 
Syndromes 

- and Curators ad Litem 

- Discharge from 
- and GPs 
- Reports 
-RMO 
-Transfer from Section 18 
- Use by Local Authorities 

HOSPITAL CLOSURE/ 
CONTRACTIONS 

HUMAN RIGHTS ACT 1998 

INCAPAX 

- and Mental Health 

- and Nurses 
(Amendment) Act 1999 

INFORMATION TO 
PATIENTS 

IPCUS 

JUDICIAL REVIEW 
- cco 

1996/7 
1996/7 
1999/0 
1999/0 
1999/0 

1999/0 
1997/8 
1999/0 
1999/0 
1996/7 

20 
21 
20 
20 
21 

21 
22 
21 
21 
20 

199617 42-46 
1997/8 40-43 
1998/9 10-15,32,37 
19991’0 29-33 

199617 43 
1998/9 52 
1997/8 43 
1998/9 44 

1997/8 22 
1999/0 31 
1997/8 22,43 
1996/7 45 
1998/9 50-53 

199910 32-33 

199910 29-30 

1997/8 11,12 
199819 18 

1999/0 55 

1996/7 7,15,52-53 
1997/8 15-16,52 
1997/8 6 
1999/0 52 
1998/9 17,41,62 
1998/9 34 

1997/8 12 
199819 21-25,32 

1996/7 16 
1998/9 46 
1999/0 15-16 

1996/7 10 

LEARNING DISABILITY 1996/7 
- and Appropriate Adults 1998/9 
- and Crinlinal Justice System 1996/7 
- and Detention 1997/8 
- and Environment 1999/0 
- and Guardianship 199617 
- and Mental Welfare 199819 

Conlmission 1996/7 

1996/7 
1998/9 
1997/8 - Commencement 

- Communication with 
Primary Care 1996/7 

1997/8 - Duration 
- and Informal Admission 1999/0 
- and Interim Hospital Orders 1999/0 
- Recall from 1999/0 

LEAVE OF ABSENCE 

LEGAL REPRESENTATION 
(ABWOR) 1999/0 

LOCKED DOORS 1996/7 
1997/8 
1998/9 

MENTAL HEALTH LEGISLATION 
- Mental Health (Scotland) 

Act 1984 (see Detention) 
- Mental Health Amendment 199718 

Act 1999 (the ‘Clarke’Act) 199910 
- Mental Health (Public Safety 

1999/0 and Appeals) Act 1999 
- MacLean Committee 199910 
- Millan Committee 1999/0 

MENTAL HEALTH OFFICERS 1996/7 
1997/8 

-Access to 1998/9 
- and Consent to Detention 1999/0 
- and Nurses Holding Power 1997/8 
- Outside own Local 

1999/0 
1997/8 - and Sedated Patients 

- and Telephone Consent 1997/8 
- and Timing of Consent 1997/8 

Authority Area 

MENTALLY DISORDERED 
OFFENDERS 1996/7 

1998/9 
1998/9 - in Prisons 

- Strategy for 1996/7 

15 
35 
58 
58 
14 

52 
58 

35-37 
32 
35 

21 
35 
48-49 
48 
23 

57-58 

6-7,45 

39 
12 
18-21,46 

6 
52 

52-53 
51 
51 

41-42, 46-49 
45-48 
6, 54,56-‘ 
28-29 
48 

47 
48 
48 
48 

55-57 
7 
26-27 
5,55-57 
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NATIONAL ASSISTANCE 
ACT 1948 1999/0 20 

RELATIVES 
- Communication with 1999/0 34,49 
- in Emergency Detentions 1998/9 33 
- Nearest 199617 20 

1997/8 45 
1998/9 54 

NEUROSURGERY F O R  
MENTAL DISORDER 1997/8 58-59 

199819 65 

REPORTS 
- Accidents/Incidents 1998/9 
- Guardianship 1999/0 
- By Local Authorities 1996/7 
- Reports of Deaths 1996/7 

1997/8 
- Reports of Suicides 1996/7 

199718 
1999/0 

- Social Circumstance Reports 1998/9 

NURSE STAFFING 1996/7 14 
1998/9 18 42 

31 

31 
31 
27 
25 
35-39 
47-49 

39-40 NURSES HOLDING POWER 1996/7 22-24 
1998/9 32 
1999/0 24.47 

NURSES KNOWLEDGE O F  1997/8 14 
MENTAL HEALTH 1998/9 32-33 
LEGISLATION 1999/0 22-23 - Statutory Reports 1997/8 39 

1998/9 47-49 
NURSING HOMES 1998/9 

- Administration of 
Medication 1999/0 

- Funding of Places 1999/0 
- and Guardianship 1997/8 

1998/9 
1999/0 

- Standard$ of Care 1996/7 
1997/8 
1999/0 
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21 
17-19 
44,55 
52 
31 
54-55 
55 
31 

RESIDENTIAL CARE 1997/8 54-55 

RESTRAINT 1997/8 20 
199819 33 

- Elderly - Mental Welfare 
Commission Guidance 
Paper 199718 54 

REVIEW OF DETENTION 1997/8 49-51 
1998/9 53-54 OBSERVATION OF PATIENTS 1996/7 27 

1998/9 33-34 
RIGHTS 

- Access to telephones 
- Drug Testing 
- Explanation of 
- Handcuffs 
- Mail 
- Seclusion 

1998/9 44 
199819 31 
1999/0 23 
1998/9 31 
1998/9 31,44 
1998/9 31 

PERSONALITY DISORDER 
- Mental Health (Public 

Safety and Appeals) Act 1999/0 52-53 
- Ruddle Inquiry 1999/0 6,lO-13 

PHYSICAL HEALTH 1998/9 33 
- and Learning Difficulties 1998/9 35 
-Treatment of Incapable 

Adults 1997/8 56 

RIGHTS O F  APPEAL/ 
KNOWLEDGE OF 
PATIENTS’ DETENTION 1998/9 21-25 

PRACTICE GUIDANCE 
-Access to Bedrooms 1998/9 45-46 
- Access to Mail/Telephones 1998/9 44-45 
- Access to MaiVTelephones 

at State Hospital 1997/8 20 
- Consent to Treatment 1997/8 15 
- Restriction of Movement 1998/9 46 

RISK MANAGEMENT 
- in General Hospitals 

1998/9 33 
1996/7 26 
1997/8 33 
199718 32 
1998/9 43 

- Sexual incidents 
- Sexual incidents; self harm 

SECLUSION- 
- Nurses And 1998/9 31 

PRISON SERVICE 1996/7 55-57 
1998/9 26-27 

- Barlinnie 1996/7 16-17 
- Cooke Report 199617 56 

SEX OFFENDERS 
- in Prisons 1998/9 27 
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SOCIAL CIRCUMSTANCE 
REPORTS (see also Reports) 
- and Patient Confidentiality 1999/0 49 
- Survey of 1999/0 28 

SOCIAL WORK 
- Exchange with Local 

Authorities 

- Funding 
- Input to Multidisciplinary 

99a/9 38-39 
w / o  58 
99617 14 

Teams 1996/7 "14 
- Social Care Assessments 1996/7 14 

STATE HOSPITAL 1996/7 16-17 
19971'8 19-20 
1998/9 30-31 

- Ruddle Inquiry 199910 10-13 

STATUTORY REPORTS 
(see REPORTS) 

SUBSTANCE MISUSE 
-Alcohol and Mental Health 

-Amongst Psychiatric 
Act 199819 36 

- in Prisons i99a/9 27 
- in State Hospital 199819 31 

In-Patients 1996/7 18-19 

SUICIDES (see DEATHS) 

TUTOR DATIVE 1997/8 23,35-36,56 
i99a/9 36 

UNANNOUNCED VISITS 1999/0 15-16 
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ADDENDUM to Section 5.6 pp60 

Figure 5.i: Episodes of detention from 1.4.1999 to 31.3.2000 compared with 
1996/97,1997/98 and 1998/99 

24/25 26 26A 18 24- 24- 24- 24- 218 
>D I >26- >26- >I8 

>D I >I8 

Figure 5.ii: Number of detentions under Sections 24/25,26 and 18 per 100,000 of Health Board 
population: 1.4.1999 to 31.3.2000 
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Figure 5 3 :  Number of LOA episodes notified to the MWC per 100,000 of Health Board 
population: 1.4.1999 to 31.3.2000 compared with 1998/99 
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