
REPORT 

To: SOCIAL WORK (OPERATIONS AND 
SERVICES) SUB COMMITTEE 

Subject: ADULTS WITH INCAPACITY 
(SCOTLAND) ACT 2000, 
IMPLEMENTATION OF PART 5 

From: DIRECTOR OF SOCIAL WORK 

Date: 7 August 2001 Ref: AMW/HK 

1. PURPOSE OF REPORT / INTRODUCTION 

1.1. This report advises Committee of a Scottish Executive Consultation Document concerning 
Implementation of Part 5 of the Adults with Incapacity (Scotland) Act 2000 relating to medical 
treatment & research and to seek approval for the Council's response which is attached as an 
appendix to the report. 

2, BACKGROUND 

2.1. The Adults with Incapacity (Scotland) Act 2000 provides a new legal framework for adults who 
may be incapable of acting; or making decision; or communicating decisions; or understanding 
decisions; or retaining the memory of decisions by reason of mental disorder or of inability to 
communicate because of physical disability. The Act makes interventions in a wide range of 
property, financial or welfare matters where the adult lacks capacity. 

2.2 The Act modernises legislation in respect of mental health services and is to be welcomed. 

3. CONSIDERATIONS 

3.1. The Act itself is a complex piece of legislation which is helpful by laying out general principles, 
guidance and practical implications for service providers, clinicians, service users and carers. It 
highlights that incapacity is not an all or nothing concept and that everyone carrying out functions 
under the Act must apply the general principles of benefit, minimum intervention, taking account of 
the wishes and feelings of the adult concerned, consulting others and encouraging exercise of 
residual capacity. 

3.2. Part 5 of the Act mainly concerns with matters that are of more direct relevance to the Health 
Service. It gives general authority to treat a patient incapable of consenting to the treatment in 
question on the issuing of a certificate of incapacity, but there are exceptions to this. This is of 
relevance to Social Work Departments where they are appointed to act as welfare guardians for 
people deemed to be incapable of consent. 

3.3. The duties of a welfare guardian cover a responsibility to oversee an individual's personal welfare. 

4. FINANCIAL/POLICY/LEGAL/PERSONNEL IMPLEMENTATIONS 

4.1. Not known at this stage. Issues arising will be reported to Committee. 
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5. RECOMMENDATIONS 

5.1. Committee is asked to: 

(i) 
(ii) 

approve the Council’s response to Part 5 of the Adults with Incapacity (Scotland) Act 2000; and 
otherwise note the contents of the report. 

Jim Dickie 
Director of Social Work 
17th July 2001 

For further information on this report please contact Duncan Mackav, Manager, Community Care Services 
for Adults Tel - 01 698-332067 
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NORTH 
Social Work Department 
Motherwell Area Team 
Scott House 
73 - 77 Merry Street 
Motherwell ML1 IJE 

Contact: J McCreanor Telephone: 01698 332100 
Our Ref: JMcCDG E-mail: @north1an.g0v.uk 
Your Ref: Fm: 01698332165 
Date: 30 July 2001 Web Site: www.northlan,gov.uk 

Public Health Division 
Adults with Incapacity (Scotland) Act 2000 Consultation 
Scottish Executive Health Department 
3rd Floor East 

~ St Andrew’s House 
Regent Rd 
Edinburgh 
EH1 3DG 

LANARKSHIRE 
COUNCIL 

Director of Social Work 
Jim Dickie 

Dear Sir/Madam 

Re: Adults With Incapacity (Scot) Act 2000, Implementation of Part 5. 

Thank you for the opportunity to comment on the above. 

This part of the Act concerns medical treatment and research, which are by nature clinical and do 
not generally involve Social Work Services significantly. However there will also be many service 
users and carers in contact with Social Work who will come under the terms of Part 5 in respect of 
medical treatment and research. 

The issue of obtaining consent for treatment from adults who may be incapable of providing that 
consent has always been a contentious and challenging matter for health professionals and for that 
matter social care providers. Medical treatment of adults with incapacity has historically been 
governed by the application of common law principles to protect people in life threatening 
situations. This common law authority to treat a patient in an emergency situation remains in place 
but the Act now provides a clear statutory framework for the first time regulating what may be done 
by medical practitioners and others acting with their authority. This is welcomed. 

North Lanarkshire Council sees the code as being helpful in laying out general principles, guidance 
and practical implications for service providers, clinicians, service users and carers. It highlights 
that Incapacity is not an all or nothing concept and that everyone carrying out functions under the 
Act must apply the general principles of benefit, minimum intervention, taking account of the 
adult’s wishes and feelings, consulting others and encouraging exercise of residual capacity. 
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Part 5 of the Act gives a general authority to treat a patient incapable of consenting to the treatment 
in question on the issuing of a certificate of incapacity, but is subject to exceptions and can only 
authorise others subject to additional requirements. This gives some concern if Social Work 
Departments are acting as welfare guardians or authorised under an intervention order. It is 
important that all reasonable and practicable steps are taken to secure proxy consent to the 
proposed medical treatment. 

Authority for research is authorised under the Act provided that it will provide further knowledge, 
benefit the adult or other in a similar condition, entail little or no risk of discomfort, the adult is not 
objecting and consent of a welfare proxy has been obtained. Again the latter may be of concern to 
Social Work Departments where they are acting as welfare guardians or authorised under an 
intervention order. 

The consultation document also seeks views on treatments and safeguards to be regulated taking 
account of the recommendations of the review of the Mental Health Act (the Millan Report). The 
proposals are detailed and of more direct relevance to the Health service. 

Question 30 specifically asks if there are other considerations which should be taken into account 
particularly for welfare guardians and attorneys in relation to medical treatment, regulated under the 
Act. The guidance indicates the need for consent for treatment from guardians etc, which prohibits 
consent in respect of the regulated treatment, giving indication of an appeal to the sheriff on any 
decision taken by a medical practitioner. This guidance could be more comprehensive and detailed 
as there may be contentious and difficult issues for welfare guardians which may warrant more 
specific guidance for local authorities, perhaps illustrated well by potential case examples. 

In summary, the Council view positively the proposed introduction of Part 5 of the Drafi Code and 
the consultation exercise. It impacts on new responsibilities for local authorities and it is these areas 
that are, inevitably, untested but that may warrant more explicit guidance. 

Yours faithfully 

Jim Dickie 
Director of Social Work 
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