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1. PURPOSE OF REPORT / INTRODUCTION 

1.1. This report advises Committee of the contents of a consultation paper produced by the Scottish 
Executive on Vulnerable Adults and seeks homologation of the response by North Lanarkshire 
Council. 

2. BACKGROUND 

2.1. In 1997 the Scottish Law Commission (SLC) published a report on Vulnerable Adults. In 2001 
the Scottish Executive published the Review of the Mental Health (Scotland) Act, commonly 
referred to as the Millan report. The Millan report recommended that the SLC’s proposals 
relating to vulnerable adults should be accepted in respect of adults with mental disorder. These 
will be enshrined in the Mental Health Bill which is currently making its way through the Scottish 
Parliament. This consultation document seeks to protect people who are vulnerable for reasons 
other than mental disorder. 

2.2. Reports have previously been submitted to Committee covering the Millan Report and the review 
of the Mental Health (Scotland) Act. 

3. PROPOSALS / CONSIDERATIONS 

3.1. The purpose of the consultation paper is to seek views on: 

0 The extension of the vulnerable adults provisions to groups other than persons with mental 
disorder 
The possible introductions of provisions to exclude persons living with a vulnerable adult, 
where the adult’s health is at risk. 

0 

3.2. Following consultation, the Executive will decide whether to bring forward legislation on the 
above points. 

3.3. The consultation document is written from the standpoint of providing greater safeguards for 
people who, though not mentally disordered, are vulnerable to abuse or exploitation by reason of 
frailty or disability. It poses 27 specific questions on details of proposed new legislation. 



3.4. North Lanarkshire Council’s proposed response is set out in Appendix 1. It is supportive of 
measures that would increase the protection available to vulnerable adults, and recognises that 
this sits well with two other major new pieces of legislation: 

0 

0 

The Adults with Incapacity (Scotland) Act 2000 
The new Mental Health Act 

4. FINANCIAL / PERSONNEL / LEGAL / POLICY IMPLICATIONS 

4.1. At present there are no new financial, personnel, legal or policy implications for the Council. This 
will not be the case when, as is likely, the proposals become law. The response from the Council 
refers to the significantly increased workload for Local Authorities in relation to new legislation 
referred to in paragraph 3.4 and proposes that attempts are made to quantify the workload 
implications of further legislation. It would be essential for increased statutory responsibilities to 
be accompanied by additional resources. 

4.2. If the proposals are enacted in law a further report on the resource implications will be 
submitted to Committee. 

5. RECOMMENDATIONS 

5.1. Committee is asked to: 

(0 
(ii) 

homologate the response attached at Appendix 1; and 
otherwise note the contents of this report. 

Jim Dickie 
Director of Social Work 
23 March 2002 

For further information on this report please contact Duncan Mackav, Manager, Community Care (Adults) 
{TEL: 01698 332065) 



Appendix 1 

North Lanarkshire Council Response to Scottish Executive Consultation Paper on Vulnerable 
Adults 

North Lanarkshire Council welcomes the opportunity to comment on the consultation paper on 
vulnerable adults. The basic premises of the paper - the moves to extend vulnerable adults 
provisions to groups other than those with mental disorder; and the proposed introduction of 
exclusions in certain circumstances - are supported. 

The proposed legislation, viewed alongside the Adults with Incapacity (Scotland) Act 2000 and the 
future new Mental Health Act, will mean that Scotland will have the most developed legislation in 
this field anywhere in the world. At the same time it is important to recognise that the other two 
pieces of legislation will result in a vast increase in work for Local Authorities with modest 
resource additions made available to support the Adults with Incapacity (Scotland) Act 2000. The 
framing of further new legislation, particularly in regard to the role of Mental Health Officers and 
other staff, and accompanying resources need to ensure that Local Authorities can actually meet any 
new statutory responsibilities. 

The following sets out responses to specific questions: 

1. 

2. 

3. 

4. 

Do you agree with the SLC that a new legislative framework is required to protect 
vulnerable adults, beyond those with mental disorder? If not, why not? 

Yes. There is a gap in the provision of safeguards for service users vulnerable due to age or 
disability but without mental disorder. At present the National Assistance Act is occasionally 
used as a last resort, but this is far from ideal and outdated in the context of Human Rights 
legislation. 

If you have answered yes to question 1, do you agree with the definition of vulnerable 
adult in paragraph 22? 

The definition appears to sit comfortably with the definition used for incapable adults in the 
Adults with Incapacity (Scotland) Act 2000, subject to the qualifications in (3) below. 

If you do not agree with the definition in paragraph 22, what changes (in either 
terminology or scope) do you think require to be made to it? 

It might be appropriate to replace “substantially handicapped by any disability” with 
“substantially affected by any disability”, simply to reflect modern changes in the use of 
language. 

What principles do you think should underpin any legislation extending the vulnerable 
adults provisions to persons without mental disorder? 

The principles are largely compatible with the Adults with Incapacity (Scotland) Act 2000. 
Additionally they should incorporate non discrimination, equality and respect for diversity, 
which was recommended by the Millan Report. 



5. 

6. 

7. 

8. 

9. 

Do you agree that the local authority should be entitled to demand admission, and if 
necessary obtain a warrant for forcible entry, to premises where a vulnerable adult or a 
suspected vulnerable adult is present, whether or not the adult objects? 

Yes, This would not breach the Convention of Human Rights provided there was clear evidence 
that the principle of minimum intervention was adhered to and that a full assessment of the 
situation was in the best interests of the adult. The use of the courts to gain access to an adult 
provides an independent opinion. 

Do you agree that there should be no examination, assessment or removal of an adult who 
objects and who has sufficient understanding of what is involved, unless those authorising 
or carrying out the intervention reasonably believe that the adult is vulnerable and is 
subject to undue pressure? 

This question would benefit from clarity about what was meant by the terms “undue pressure” 
and “significant understanding.’’ Without this there may be challenges in terms of Human 
Rights legislation. 

Do you agree that local authorities should be the responsible agencies under any 
provisions which are brought forward relating to non-mentally disordered vulnerable 
adults? 

Yes. It is appropriate that the Mental Welfare Commission does not become involved with 
vulnerable adults who are not mentally disordered. 

Do you agree that collaboration between local authorities and agencies such as NHS 
Scotland and the police is a matter best dealt with in a code of practice rather than 
legislation? 

It is reasonable to expect Local Authorities and partner agencies to collaborate effectively 
without recourse to further legislation, though any supporting code of practice should stress the 
need for joint training on the Act. 

Which classes of officers of a local authority do you consider should be authorised under 
provisions relating to non-mentally disordered vulnerable adults? 

This should not be restricted to Mental Health Officers, but to staff deemed to be suitably 
qualified and who have been trained on their responsibilities under the Act. Restricting it to 
Mental Health Officers at a time of so many other new burdens on this category of staff, in a 
climate of major recruitment and retention problems for qualified social workers, and a time of 
convergence between Health and Social Work in Community Care, would have the unintended 
effect of reducing application of the legislation. 

10. In principle, do you agree with the SLC that the Court should have power to exclude a 
person living with a vulnerable adult, if necessary for the protection of the adult? If you 
answer no to this, please explain your key reservations. 

Yes,. if this is clearly the most effective way of protecting a vulnerable adult, recognising that 
there could be difficulties in enforcing any exclusion order if the adult themselves allowed the 
person to return. This is similar to Child Protection arrangements. 



11. Do you agree that the exclusion provisions would apply only where a vulnerable adult has 
entitlement to occupy the home? If not, please say in which circumstances you think they 
should apply. 

Yes. If the vulnerable adult does not have rights to occupy a property their needs for rehousing 
should be prioritised under relevant housing legislation. 

12.Do you agree with the grounds for exclusions set out in paragraph 4.45 of the SLC’s 
report? 

Yes, it is helpful to have clear guidelines. 

13. Do you agree that an exclusion order should not be granted if the vulnerable adult objects, 
unless it is reasonable to believe that the objection is wholly or mainly a consequence of 
mental disorder and/or undue pressure? 

Yes, with the qualification made earlier about definitions of “undue pressure.” 

14. Do you agree with the SLC that there should be a maximum 6 month time limit on an 
exclusion order? 

Yes; any practice guidance should emphasise the need for a formal review within that time to 
ensure the order was still in the best interests of the adult. 

15. Do you agree with the SLC that an excluded person who occupies by virtue of the adult’s 
permission should not be re-entitled to occupy just because the period of the exclusion 
order has lapsed? 

Yes, reiterating the need for suitable review processes. 

16. Do you agree with the SLC that there should be no statutory provisions preventing a 
person excluded under the vulnerable adults provisions from disposing of the home or 
bringing an action for its division and sale? 

Yes. 

17.Do you agree with the SLC that, pending the making of an exclusion order, a sheriff 
should be able to make an interim exclusion order, provided the person who may be 
excluded has been given an opportunity to be heard? 

Yes. 

18. Do you agree with the SLC that the sheriff, in granting an exclusion order should have 
power to grant an interdict against re-entry, a warrant for summary ejection and other 
appropriate orders (including attaching a power of arrest to any interdict and granting 
the interdict against re-entry subject to conditions)? 

Yes, this would be essential in certain circumstances. 



19. Do you agree that the sheriff should have power to vary or recall any exclusion order, 
interim order or associated ancillary order? 

Yes. 

20 Do you agree that where the vulnerable adult is able to apply for an exclusion order only 
he or she may do so? 

No, though they should be supported to do so wherever possible. Some vulnerable adults may 
not be willing to apply, may find the process daunting and therefore may not be able to exercise 
their rights. Powers should exist for Local Authorities or representatives of the service user to 
apply on behalf of the adult. 

21 Do you agree that if the vulnerable adult is not able to make an application, it may be 
made on the adult’s behalf by an appointee under the Adults with Incapacity (Scotland) 
Act 2000 or by the local authority? 

Yes. 

22 Do you agree that the local authority should have a duty to apply if satisfied that no-one 
else was doing so; no other proceedings for the removal of the abuser were pending or 
under consideration; and the grounds for exclusion (as set out in paragraph 4.45 of the 
SLC’s report) were met? 

Yes. 

23 Do you think that, before a local authority could take action under these provisions, where 
it was not an appointee under the 2000 Act, it should be necessary for a doctor to certify 
that the adult is incapable of making the application for an exclusion order? 

No. Action should be taken on the principle of “best interest.” The adult may not be willing to 
apply or may be under “undue pressure” but not be “incapable.” 

24 Do you agree that the courts should be able to consider appointing a safeguarder to a 
vulnerable adult where an application for an exclusion order is made on the adult’s 
behalf? 

Yes, this would be an important protective step. 

25 Do you think that the courts should be able to consider appointing a safeguarder to a 
vulnerable adult in relation to any proceedings before the sheriff court under vulnerable 
adult provisions? 

Yes. 

26 Do you agree that a person who is entitled to occupy a home which he or she shares with 
the vulnerable adult and any other person should be able to apply for that other person’s 
exclusion on the same grounds as in paragraph 4.45 of the SLC’s report? 

Yes.. 



27 Do you have views on the resource implications of the legislation discussed in this paper? 

As stated in the introduction to this response, it will be important to resource Local Authorities 
to carry out new responsibilities if the Act is to succeed. In particular there will be cost 
implications for extra staff; joint training; possible extra costs for supporting vulnerable adults 
in “safe places” and there will undoubtedly be implications for legal services. It is 
recommended an exercise is undertaken to quantify these implications, similar to that recently 
carried out by the Mental Welfare Commission. 


