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1. PURPOSE OF REPORT / INTRODUCTION 

1.1. This report advises Committee of the Scottish Executive’s Mental Health (Scotland) Bill, which sets 
out proposals to better protect individual rights while enabling professionals to fulfil their 
responsibilities to people with mental disorder. 

2. BACKGROUND 

2.1. In December 1998, the then Minister for Health at the Scottish Office invited the Right Honourable 
Bruce Millan to chair a review of Scottish mental health law. In January 2001, the Millan Committee 
set out its recommendations of reform in its report New Directions - Report on the Review of Mental 
Health (Scotland) Act 1984. 

2.2 In October 2001, the Scottish Executive published Reviewing Mental Health Law - Policy Statement. 
This statement sets out proposals for a Mental Health Bill, building on the recommendations of the 
Millan Committee. 

3. PROPOSALS / CONSIDERATIONS 

3.1 The new Mental Health (Scotland) Bill makes provision for the care and welfare of people with 
mental disorders, which is defined as including mental illness, learning disability and personality 
disorder. It is proposed that the Bill be enacted in 2004. 

3.2 The Millan Committee set out general principles, which must be considered by persons and 
organisations with responsibilities under the Bill. These principles are: 

0 

0 

That functions discharged under the Bill will encourage equal opportunities and observe all 
relevant legislation 
That regard will be given to 

9 The present and past wishes of the adult 
9 The views of named persons, primary carers, guardians and welfare attorneys 
9 The range of options available to the person 
9 An approach which affords the least interference with the person 



3.3. New Requirements 

3.3.1. 

3.3.2. 

3.3.3. 

3.3.4. 

3.3.5. 

The Mental Health Tribunal for Scotland will take over the role of the SherifT, as outlined in 
the Mental Health (Scotland) Act 1984. It will act as a judicial body, which will authorise 
compulsory treatment orders and deal with appeals against and reviews of compulsory 
treatment orders, short term detentions, compulsion orders and other mental health disposals 
affecting mentally disordered offenders. Decisions made by the Tribunal can be appealed 
through applications to the Sheriff Principal and the Court of Session. The new tribunal will 
be made up of doctors, lawyers and other experts. 

People who are subject to proceedings under the Act, will have the right to identify a "named 
person" who can support and represent their interests. The named person also has the right to 
apply for, appear and be represented at Tribunal hearings concerning compulsory treatment 
orders, and to appeal against short-term detentions. The named person is also entitled to be 
given information concerning compulsory measures taken or being sought. The named person 
replaces the provision concerning the nearest relative in the 1984 Act. 

Part 5-7 of the Bill addresses the conditions under which a person may be compulsorily 
admitted to hospital for emergency or short-term detention or be made subject to compulsory 
treatment in hospital or in the community. The Bill retains the fi-amework of the 1984 Act 
relating to: 

0 

0 long-term measures 
Tribunal approval will be required for long term compulsory treatment orders under Part 7 ,  
which supersede both detention and Community Care Orders under Part V of the 1984 Act. 
Long-term compulsory measures are initially for up to six months but may be renewed for a 
further six months and then annually. 

emergency detention of up to 72 hours 
short-term detention of up to 28 days 

Additional requirements are placed on Mental Health Officers (MHOs) in respect of writing 
reports and developing care plans for court in relation to mentally disordered offenders. 

The new Bill extends the protection of neglect or abuse to all forms of mental disorder. The 
Bill makes it an offence for a carer to knowingly ill -treat or wilfully neglect a mentally 
disordered person. This applies to staff and informal carers. The length of sentencing for 
some offences has also been increased. 

3.4. Implications for Local Authorities 

3.4.1 Extended duties have been placed on Local Authorities to provide care and support services to 
people with a mental disorder. Services shall provide, or ensure the provision of: 

0 Social, cultural and recreational activities 
0 Training for people over the age of sixteen 

Assistance for people over school age in obtaining and in undertaking employment 
0 Transport for people to attend or participate in services 

3.4.2. The Bill extends Local Authorities' duties to co-operate with health and other organisations in 
the joint development and promotion of mental health services. 

3.4.3. Local Authorities continue to have a duty to appoint sufficient mental health officers for their 
area, however they now have an added duty to secure appropriate training for Mental Health 
Officers. 



3.5 Implications for Local Authorities (Continued) 

3.5.1. Section 28 creates a duty on Local Authorities to enquire into situations where a person with a 
mental disorder may be at risk in the community. Section 29 allows Local Authorities to seek 
assistance from Health Boards, NHS trusts, the Mental Welfare Commission or the Scottish 
Commission for the Regulation of Care with such enquires. 

3.5.2. The new Bill places a duty on each Local Authority and Health Board to jointly ensure the 
provision of independent advocacy services to persons with a mental disorder within their area. 
These services must be independent and must not be provided by the Local Authority or Health 
Board with responsibility for funding. 

3.6 Implications for Other Agencies 

3.6.1. The Mental Welfare Commission has an enhanced role in the new Bill. While retaining its duty 
to visit patients and make inquiries, it also has a specific duty to monitor the operation of the 
new Act. 

3.6.2. The Mental Welfare Commission has responsibility to maintain a list of designated medical 
practitioners who will confirm consent or give second opinions. Medical practitioners will 
include experts in child and adolescent psychiatry, as children and young people are afforded 
additional safeguards in decisions regarding treatment. 

4. CORPORATE CONSIDERATIONS 

4.1. 

4.2. 

4.3. 

4.4. 

The proposed changes reflect national policy in supporting people with mental health difficulties. 
There is a focus on providing support services within the community, which are person centred and 
flexible. This is consistent with the approach adopted by North Lanarkshire Council in developing 
mental health services. 

The Scottish Executive has estimated that additional ongoing costs to local authorities associated with 
the new Bill are &13 million per annum. This reflects: 

0 

0 

0 

increased responsibilities to provide care packages to people who are subject to community based 
compulsory treatments. 
responsibilities to provide social care, day services and employment opportunities for people with 
mental disorder. 
the duty for Local Authorities and Health to ensure the availability of independent advocacy for 
service users and carers. 

The roles of Mental Health Officers (MHOs) will significantly increase with the introduction of the 
new Act. The application process for long term compulsion is more complex. MHOs will be more 
involved in decision making and care planning activities. All patients receiving compulsory treatment 
on a long-term basis will have a more comprehensive care plan than current legislation requires, and 
MHOs will be required to play an ongoing role in care management. The Scottish Executive estimates 
this will require 45 new full time equivalent posts for Scotland. 

Within North Lanarkshire a review of Mental Health Officers' roles and responsibilities is currently 
taking place. Implications of the Bill will be incorporated into this review and a report in relation to 
these matters will be presented to Committee in 2003. 



5. RECOMMENDATIONS 

Committee is asked to: 

(i) 
(ii) 

note the contents of the report. 
request the Director of Social Work to provide further reports to Committee to outline: 
0 the implementation arrangements for the new legislation 
0 the resource implications for the council in meeting the duties of the new act. 

Jim % Dickie 
Director of Social Work 

For further information on this report please contact Susan Tavlor. Manaaer, Communitv Care (Adults) 
TEL: (01 698 3321 771 


