
NORTH LANARKSHIRE COUNCIL 

To: CORPORATE SERVICES COMMITTEE 

From: HEAD OF LEGAL SERVICES 

Subject: SCOTTISH LAW COMMISSION DISCUSSION 
PAPER: UNINCORPORATED ASSOCIATIONS 

Date: 6 February 2009 

1. PURPOSE OF REPORT 

Ref: RNAET/JM 

1.1. The Scottish Law Commission (SLC) has issued a discussion paper and a 
questionnaire on Unincorporated Associations. A copy of the discussion paper and 
the questionnaire is in the Members’ Library. It is available also at:- 

http://www.scotlawcom.aov. uWhtml/discussionpapers. html#dpI 41 

1.2. The closing date for responses to the discussion paper is Friday 6 March 2009. The 
discussion paper seeks views on whether and how the law on unincorporated 
associations should be reformed. T he response to the questionnaire had to be 
submitted by 6th February 2009. The questionnaire relates to current relationships 
with unincorporated associations. 

1.3. The purpose of this report is to seek approval of the draft response to the discussion 
paper and to seek homologation of the response to the questionnaire which was 
submitted to SLC on 4th February 2009. 

2. BACKGROUND 

2.1. Unincorporated associations are bodies or organisations which are not a body 
corporate, that is, not incorporated under the Companies Acts or otherwise. They 
exist for a purpose other than making profit for their members, and they include many 
voluntary organisations, charities, social clubs, sports clubs and other such bodies. 

2.2. Unlike companies and other corporate bodies, the current law does not recognise 
unincorporated associations as entities in their own right - they are simply seen as a 
collection of individuals. In other words, these associations do not have a “legal 
personality”. There are many problems which arise from this. The SLC therefore 
takes the view that the current law is unsatisfactory and needs to be reformed. 

3. CONS ID E RAT1 ON S 

3.1. The Discussion Paper is seeking views on the particular difficulties faced by public 
sector organisations when dealing with unincorporated associations. The information 
provided by the Council will be used by the SLC to carry out an impact assessment in 
relation to any recommendations the Council makes, which will provide the basis for 
legislative reform. 

3.2. The SLC suggests that some form of legal personality should be given to 
unincorporated associations. It has proposed several solutions and is seeking 
comments on these. The proposed solutions can be broadly summarised as follows:- 
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3.2.1. 

3.2.2. 

3.2.3. 

3.2.4. 

3.2.5. 

3.2.6. 

Option I : Automatic attribution of legal personality to unincorporated 
associations fulfilling a minimum specified criterion. 

Option 2: Optional legal personality without incorporation achieved either by 
registration or on expression of intention in the association’s constitutive 
document to be treated as a separate legal entity 

Option 3: In addition to Option 1 or 2 there would be a requirement for large 
unincorporated associations meeting certain specified criteria to undergo a 
process of public registration. 

Option 4: In addition to Option 1 or 2 certain large unincorporated 
associations would be disqualified from acquiring separate legal personality 
without incorporating. A threshold such as assets or turnover in excess of a 
specified amount could be introduced. 

Option 5: Rights and duties enforced by statue without separate legal 
person a1 i t y . 

Option 6: A new corporate vehicle. 

4. SUMMARY OF THE COUNCIL’S RESPONSE TO THE DISCUSSION PAPER 

4.1. 

4.2. 

4.3. 

4.4. 

4.5. 

4.6. 

The Council prefers Option 2, the proposal of optional acquisition of legal personality. 
This option envisages that unincorporated associations would be provided with the 
choice to opt into acquiring separately legal personality. This could be achieved by 
either:- 

0 registration in a new public register; or 

0 an expression of intention in associations constitutive document to be treated 
as a separate legal entity. 

The Council is in favour of associations acquiring legal personality by adopting a 
constitutive document containing certain minimum essential provisions. Associations 
could also express an intention in this document to be treated as a separate legal 
entity. The development of a public register is welcomed however the Council is 
aware that there will be issues of practical application and monitoring which should 
be addressed. 

The Council does not agree that unincorporated association should be granted 
certain legal capacities, for example, to contract and to sue and be sued, without 
being given legal personality. 

The Council agrees that legal personality for unincorporated associations should be 
introduced transitionally however it is unable to advise as to the precise length of the 
transitional period. 

The Council concurs that there may be circumstances where an association should 
lose its legal personality, other than when it is formally dissolved. For example, the 
association may breach the minimum qualification conditions, it may be inactive for a 
long period of time, or the association may wish to “opt out” of having legal 
personality. 

The Council’s response to the Discussion Paper is appended to this report. 
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5. CORPORATE CONSIDERATIONS 

5.1. Learning & Leisure Services, Early Years, Property Services, Social Work Services, 
Regeneration Services and the Insurance Section in Revenue Services was 
consulted about the discussion paper and the questionnaire ; and their views have 
been incorporated into the draft response to the Discussion Paper and the response 
to the questionnaire. 

6. RECOMMENDATION 

6.1. The Committee is asked to approve the draft response for submission to the Scottish 
Law Commission, as detailed in Appendix 1 to this report and to homologate the 
response to the questionnaire sent to SLC on 4th February 2009, as detailed in 
Appendix 2 to this report . 

For further information on this report please contact June Murray on Telephone 01698 302295. 
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APPENDIX 1 

RESPONSE FORM 

DISCUSSION PAPER ON UNINCORPORATED ASSOCIATIONS 

We hope that by using this form it will be easier for you to respond .J the proposals or questions set 
out in the Discussion Paper. The form reproduces the proposalslquestions as summarised at the 
end of the paper and allows you to enter comments in a box after each one. At the end of the form, 
there is also space for any general comments you may have. 

Please ensure that, prior to submitting your comments, you read notes 1-3 on page ii of the 
Discussion Paper. 

In order to access any box for comments, press the shortcut key F11 and it will take you to the next 
box you wish to enter text into. If you are commenting on only a few of the proposals, continue 
using F11 until you arrive at the box you wish to access. To return to a previous box press 
Ctrl+Page Up or press Ctrl+Home to return to the beginning of the form. 

Please save the completed response form to your own system as a Word document and send it as 
an email attachment to info@scotlawcom.gov.uk. If you prefer you can send the form by post to 
Scottish Law Commission, 140 Causewayside, Edinburgh EH9 1 PR. 

Name: June Murray 

Organisation: North Lanarkshire Council 

Address: Legal Services, Civic Centre, Windmillhill Street, Motherwell, MLI 1 AB. 

Email address: murrayjune@northlan.gov.uk 
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Summary of Proposals and Response 
1. Have we correctly identified the practical problems created by the absence of recognition by 

the law of unincorporated associations as separate legal entities? Are consultees aware of 
problems additional to those which we have identified? 

(Paragraph 3.11) 

Comments on Proposal 1 
Yes, the main problems have been identified. The problems experienced by North 
Lanarkshire Council (NLC) generally fall within those highlighted by the Discussion Paper. 
In addition, we note that the members of unincorporated associations can often lack 
business skills, experience and awareness. They frequently fail to understand the nature of 
the obligations that they are entering into. For example, they may not fully appreciate the 
implications of entering into Service Level Agreements or leases, or other business with the 
Council. Furthermore, there is often a lack of continuity of committee members, so the 
Council can have difficulty identifying the officers responsible under such business. 
Examining the constitutions of unincorporated associations is also a problem for the Council. 
It can be unclear whether the constitution has been properly adopted, or whether it is 
sufficiently drafted to give the association the power to do what the Council requires. 
Overall, we believe that any law reform should not only benefit unincorporated associations, 
it should also aim to help third parties, such as NLC, who deal with these associations. NLC 
has dealings with a wide range of third sector unincorporated associations, including 
awarding the associations grants, letting Council property or facilities to them, or forging 
partnerships with these associations to deliver services on behalf of the Council. Thus, any 
solution should seek to minimise as far as possible the risk of discouraging these 
associations from contracting with third parties, or from operating altogether. An appropriate 
balance must be struck between this consideration on the one hand, and on the other hand 
the need to protect the associations and the third parties who deal with them. 

2. Do consultees agree that there is a need for reform of the law relating to the status of 
unincorporated non-profit making associations? 

(Paragrap 
Comments on Proposal 2 
Yes, we agree that the law on this issue does need to be reformed. The current situation is 
not ideal, due to all of the problems highlighted by the Discussion Paper and the problems 
outlined in our comments in Proposal 1 above. Furthermore, the Council’s experience is that 
members of unincorporated associations are often unaware of the current legal position and 
would generally assume that their association did have a legal personality, and would be 
concerned to learn that it did not. We would however reiterate our comments on Proposal 1 
that such reforms should not be too onerous on these associations. 

I 3.1 1) 

3. (a) 
accorded separate legal personality? 
(b) 

Should unincorporated associations which meet a minimum specified criterion be 

If so, should the association be accorded separate personality generally or only for 
certain purposes specified by statute? 

(Paragrap 
Comments on Proposal 3 
3.(a) - No. We prefer the proposal of optional acquisition of legal personality by registration 
over automatic attribution of legal personality. 
We do not support the proposal in 3.(a) for several reasons. Firstly, we wonder who would 
check that the association meets the minimum criteria, and that it continued to do so? In 
addition, we believe that it would be very difficult to set such criteria, as it may arbitrarily 
exclude associations which would have benefited from having legal personality, or include 
some which would not have benefited from it. 

I 4.29) 
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3.(b) - If 3.(a) were to be the favoured option, we would suggest that the association should 
be accorded separate legal personality generally. To accord specific powers would be 
complicated and could lead to confusion. Third parties would have to spend time 
ascertaining which powers the association had. The association may wish to acquire more 
powers. It may be very difficult to predict which powers the association would need in the 
future. 

4. Should the criterion for attribution of separate legal personality be: 
(a) minimum number of members; 
(b) minimum asset value; 
(c) 
(d) 
(e) some other criterion? 

minimum annual income or turnover; 
adoption of a constitutive document containing specified minimum provisions; 

(Paragrapl 

(a) minimum number of members - No. Whilst there may be some merit in stipulating a 
minimum number for practical purposes, the number of members is not necessarily a 
good indicator of the purpose or scope of activities conducted by the organisation. 

(b) Minimum asset value - No. There are also benefits of attributing legal personality to 

Comments on Proposal 4 

associations with little or no assets. 

(c) Minimum turnover - No. There are benefits of attributing legal personality to 
associations that may have little turnover. 

(d) Adoption of a constitutive document containing specified minimum provisions - Yes. 
This seems to be the simplest option and it would not arbitrarily exclude associations 
that could have benefited from legal personality. 

(e) Some other criterion - There is no other criterion that the Council knows of which 
would be applicable here. 

4.29) 

5. If separate legal personality were to be accorded to associations upon the fulfilment of a 
criterion such as number of members, minimum asset value or minimum annual income or 
turnover, what should the threshold be? 

(Paragrapl 
Comments on Proposal 5 
We feel that it would be very difficult to set thresholds for these criterion, and accordingly we 
would no recommend doing so. As previously mentioned, it may give rise to an arbitrary 
result. Unincorporated associations can also very widely in terms of size, formality and so 
on, so we believe that there is no “one size fits all” solution. 
Moreover, all of these “measures” are variable during the life of an unincorporated 
association. Whatever any agreed level might be, there will always be some associations 
that will be borderline and may even fluctuate in and out of the criteria on a fairly regular 
basis. It would seem undesirable to have an association that only had a legal personality at 
some points in its life. 

I 4.29) 

6. If separate legal personality were to be accorded to associations which adopt a constitutive 
document containing certain minimum provisions, what should those provisions be? 

(Paragraph 4.29) 
Comments on Proposal 6 
As previously noted, there is generally poor practice amongst unincorporated associations 
when drafting their constitutive documents. A considerable number of associations have 
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Doorly worded, basic or inappropriate constitutions and there is much work for local Councils 
For Voluntary Organisations to do in promoting good practice in this field. 
The simple act of adopting a constitutive document is possibly enough for legal personality 
10 be attributed - if there is also a concerted effort by those agencies that support local 
unincorporated associations (through advice, funding or ‘in kind’ support) to promote 
improvements in the writing and adoption of these documents. 
In a constitutive document, the Council would look for sections describing:- 

(a) the name of the association and address to which any official correspondence should 
be sent; 

(b) the aims and objectives of the association; 

(c) who is eligible for membership and what voting rights members have at meetings; 

(d) the ‘managerial arrangements’ that are in place (e.g. an Executive Committee or 
Board, arrangements for special meetings, AGMs and sub-groups); 

(e) what office bearers should be appointed, and how this is done; 

(f) the quorum required for the various types of meetings; 

(9) the ‘powers’ that are invested in the management committee or Board (if the 
association owned property or employed staff, third parties could check to see if rules 
for these were specifically covered within the constitution); 

(h) the financial procedures that are in place (e.g. who has the power to open bank 
accounts, sign cheques and other authorisations, arrangements for financial 
reporting and procedure for producing and submitting an annual statement to the 
AGM); 

(i) How any proposed amendments to the constitutive document will be approved or 
rejected; 

(j) What procedures should be invoked if the association decides to dissolve, and how 
any remaining assets will be distributed; 

(k) The date this version of the document was approved along with the signature of two 
off ice bearers. 

7. As an alternative to automatic attribution of legal personality, should attribution of legal 
personality be optional and dependent upon either 
(a) 
(b) 

registration in a new public register; or 
an expression of intention in the association’s constitutive document to be treated as 

a separate legal entity? 
(Paragrap 

Comments on Proposal 7 
Our preference is (a) - optional and dependent upon registration in a new public register. 
Registration would provide a simple and accessible way for third parties to check whether an 
association has legal personality. It would also give the associations the freedom to decide 
for themselves whether they want to acquire legal personality, and hence the associated 
benefits or disadvantages that comes with it. 
It is however unclear from the Discussion Paper who would set up and maintain this register. 
Would it be akin to Companies House? We believe that any such register should not impose 

I 4.29) 
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a large fee or administrative burden on unincorporated associations, as this may discourage 
them from signing up. It is in the Council's interests that signing up be as manageable and 
attractive as possible, as the Council relies on many of these associations to carry out vital 
public services. The associations should also be given support and guidance on how to sign 
up and educated on the consequences of being registered. 
Although option (b) would be less expensive and perhaps less onerous for unincorporated 
associations, our concern is that the members may lack business understanding to draft a 
suitable constitution, and it may not be properly adopted. Third parties would still require to 

' analyse the constitution, and it would be very difficult to check whether it had been properly ' adopted. Furthermore, the Council is unable to advise associations on how they can solve 
1 any problems with their constitution. 

However, if the Scottish Law Commission were to prefer option (b), we suggest that instead 
it may be more helpful if the opposite were to be proposed, i.e. allowing associations to "opt 
out" by stating in their constitutive document that they did not wish to be attributed legal 
personality. Again, there is a role here for organisations that support unincorporated 
associations. 

8. If either of alternatives 7(a) or 7(b) were to be preferred, should the availability of the option 
depend upon the association also fulfilling a statutory criterion and, if so, what should that 
criterion be? 

1 Comments on Prooosal8 
(Paragraph 4.29) 

Yes - a suitable coki tut ion containing mimimum criteria (such as those we have suggested 
in our comments on Proposal 6) and a set of audited accounts. 

9. Is there merit in providing by statute for registration in a public register of a "statement of 
authority" to transfer heritable property? 

(Paragraph 4.37) 
Comments on Proposal 9 
No - this simply creates an extra burden on unincorporated association that is unnecessary. 
We agree with the point made in the Discussion Paper that such a mechanism would not 
conclusively prove that the transfer was legitimate. Third parties would also incur time and 
expense in checking that the transfer was registered. 

10. (a) Should the effect of the ultra vires doctrine be restricted in relation to the acts of 
associations with separate legal personality in the same way as it is in relation to acts done 
by companies? 
(b) 
charities also apply (i) to associations which are charities or (ii) to all associations? 
(c) 
be granted by statute the same powers as an individual to do what is necessary or 
convenient to carry out its objects? 

If so, should the qualification of that restriction which applies to companies which are 

In the absence of any restriction in its constitutive document, should an association 

(Paragraph 4.42) 
Comments on Proposal 10 
10. (a) - Yes, the doctrine should be restricted in the same way as it is for companies, as 
otherwise this could lead to the same problem as the previous common law for companies, 
i.e. the drafting of long and complex objects clauses and difficulty for third parties to interpret 
these clauses. Many unincorporated associations would lack the necessary expertise to draft 
an objects clause to suit this situation. In addition, third parties dealing with these 
associations would be better protected if the company law restriction applied. 
lO.(b) -the exception for charities should at least apply to associations which are charities 
and preferably also to all unincorporated associations. 
lO.(c) - Yes, this would seem sensible. 
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11. Is there a need for a statutory "default" rule governing the distribution of an association's 
assets on dissolution and, if so, should that rule provide for 
(a) 
(b) 

distribution of the assets equally among members; or 
application for a public benefit purpose similar to the objects of the association? 

(Paragraph 4.47) 
Comments on Proposal 11 
Yes - if the constitutive documents does not make the wishes of the unincorporated 
association clear there should be a default position, which we believe should be (b) above. 

12. Where an association is dissolved and funds are disposed of while a creditor of the 
association remains unpaid, should the creditor be entitled to recover the debt from 
members 
(a) 
association funds; or 
(b) 
which, in either case, had the effect of defeating the creditor's claim against the association 
in whole or in part? 

to the extent that they have received or benefited indirectly from the distribution of 

to the extent that they have authorised a distribution of assets other than to members 

(Paragraph 4.47) 
Comments on Proposal 12 
Unincorporated associations should be encouraged to go through a process of dissolution 
that sees all creditors satisfied before any surplus assets are dispersed. However, if this 
process was done all in good faith and a creditor not identified or not made known at the 
time of dissolution then we do not believe that there should be any liability on the members. 
However, if creditors were known at the time of dissolution but not dealt with, then we 
consider that those enacting the dissolution and distribution of assets should be liable for the 
creditor's loss up to the amount of the assets distributed at the time of dissolution. 

13. Should unincorporated associations be granted certain legal capacities, for example, to 
contract and to sue and be sued, without attributing legal personality to them? 

(Paragrap 
Comments on Proposal 13 
NLC proposes that unincorporated associations should not be granted certain legal 
capacities without attributing legal personality. It would not be practical to do so; as third 
parties dealing with unincorporated associations with certain legal capacity will not be able to 
determine the extent of its legal capacity. There would be greater uncertainty in transactions 
involving associations with differing legal capacities. A third party dealing with a larger 
unincorporated association may assume it is a legal entity without questioning what legal 
capacity it has to contract. 
Transition of an unincorporated association with limited legal capacities to being granted 
extended powers will not be easy unless there is a system is in place to assess and monitor 
the associations and their activities to determine whether their legal capacities should be 
broadened. 

4.49) 

I 

14. What are the circumstances, other than formal dissolution, in which legal personality should 
be lost by an unincorporated association? 

(Paragraph 4.57) 
Comments on Proposal 14 
NLC suggests legal personality should be lost by unincorporated associations in the 
following circumstances in addition to formal dissolution: 
-inactivity for a certain number of years 

-not meeting the minimum criteria (when a minimum criteria has been set) 
-corrupt practices/misuse of assets for personal gain - removing legal personality from an 
association where members have personally gained by mismanaging assets of the 
organisation or entered into contracts which are not in the best interests of the association, 
would deter members from acting unlawfully as they would be personally liable for breach of 
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contracts. 
Unincorporated associations should have the option to ‘opt out’ of having legal personality 
and this would happen by them adopting a new constitution which specifically states this (as 
would an association who did not want legal personality to begin with). 

15. (a) 
(without losing personality) so as to become a different legal person? 
(b) 

Should an association with separate legal personality be capable of losing its identity 

If so, in what circumstances? 
(Paragraph 4.57) 

Comments on Proposal 15 
a) Yes 

b) This would be relevant to small or medium sized unincorporated associations who 
have moved up in terms of expansion in the nature and type of support or service it 
provides and has obtained contractual rights and obligations of a separate kind to its 
original constitution. As a result it would be unfair for an asoociation to lose its legal 
personality, but more importantly third parties dealing with an unincorporated 
association would face substantial risk in the event of a gap in concluding contract 
and obtaining legal personality for its new identity. 

By losing its identity the association should accordingly change its constitution and 
there should be an evaluation to determine if it sustains the right to retain its legal 
personality. Perhaps the evaluation should be based on meeting a specified criterion. 

16. Should there be created a register in which large unincorporated associations meeting 
certain specified criteria are required to register and, if so: 
(a) What should those criteria be? 
(b) What should the sanction be for failure to register? 

(Paragrapl 
Comments on Proposal 16 
Large unincorporated associations may benefit from being segmented from smaller local 
associations. The Council is more likely to go into partnership with large unincorporated 
associations, because they can deliver the required level of service. This means there is a 
strict contractual relationship between the two parties whether it is a lease or a service level 
agreement. Therefore it would be efficient to register large associations separately and this 
should be made compulsory for all those who meet the specified criteria. 

a) NLC suggests that the criteria should reflect constitution of the association. Therefore 
the information required should be similar to what has been provided previously in 
Proposal 6. For example one should assess what type of funding an association 
receives (public or private) and how much it receives on an annual basis. A limit 
should be set and if an association receives a grant above this limit it will satisfy one 
aspect of the test of a large association. 

b) NLC would propose that certain circumstances, as stated, should require a large 
unincorporated association to be sanctioned with a fine or limiting its legal capacity. 
The second sanction is problematic because it will be difficult to determine what legal 
capacities should be reduced but this should reflect the seriousness of the breach 
(negligent- forgets to register or deliberate act of avoidance) and thus the sanction 
should be proportionate to the type of breach. On the other hand this proposal may 
be punishing to those associations who for justifiable reasons were unable to register 
e.g. re-organization of the association. A transitional period for implementing these 
sanctions would be desirable. It is imperative that unincorporated associations are 
not discouraged by implementation of highly onerous obligations otherwise many will 

I 4.61) 
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cease to exist. Unincorporated associations, whether these are small clubs or large 
service providers, are indispensable because they provide support to many hard to 
reach communities. As these associations are composed of members from the 
community who perhaps have limited or no experience of managing a business there 
should be facility to educate and reassure them that the new change is a positive 
change, thus it is beneficial, not only to parties dealing with these associations but to 
the individuals who are involved in the day to day running of them. 

Comments on Proposal 17 
No, this would penalise parties contracting with the unincorporated associations. Instead the 
large associations which exceed the specified criteria should be encourged to register as a 
company (limited by gurantee). 

I I 

18. Is there a need for provision of a set of minimum statutory default governance rules for 
associations with separate legal personality? 

(Paragraph 4.63) 
Comments on Proposal 18 
No. As rightly pointed out in the discussion paper there are many associations who are 
internally governed by a central body for example SportScotland. These provide tailored 
advice and guidance on constitutive documents, rules and procedures to comply with in 
order to become an associated member. It would be impractical to have one standard 
constitutive document or internal rules to apply to these different entities. 

19. If so, what are the rules which require to be provided by statute? 
(Paragraph 4.63) 

I Comments on Proposal 19 

20. Is there a need for special statutory provision for multi-tiered organisations and, if so, what 
matters should be covered by such provision? 

(Paragraph 4.66) 
Comments on Proposal 20 
There does not appear to be any reason why one such organisation opted for a single 
(centralised) legal person with a variety of local ‘outlets’ while another opted for a pattern 
where each ‘outlet’ in itself became a legal identity. This would simply depend on what 
constitutive documents they adopted. 
The constitution should state whether an entity is affiliated with an umbrella organization, 
and if so, whether it has opted to have legal personality or not. The legal personality option 
should be available to the affiliated associations. 

21. Is there a need for a new statutory corporate vehicle in Scots law for non-profit making 
associations? 

’ Comments on Proposal 21 ’ Although there is a rationale to establish a new corporate vehicle similar to the SClO for non 
’ profit making associations such as sports and social clubs, the association would still have to 
incorporate by using the structure of a company. If a further form was created this may lead 
to complications and unnecessary work for associations who perhaps are already struggling 
to comply with procedures. The creation of new legislation for this form perhaps will not be 
welcomed as there is statutory regime already in place. The Companies Act 2006 is 
sufficient to govern non profit making associations, if an association decides to incorporate. 

(Paragraph 5.1 3) 
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22. If so, should it be designed for use by: 
(a) 
as a SCIO; or 
(b) member-interest associations only? 

any non-profit making association which is not a charity capable of being registered 

(Paragraph 5.13) 1 Comments on Proposal 22 
If a new corporate vehicle was introduced it would be better if it was specialised towards 
member-interest associations only. There are many non profit making associations and the 
diversity of these would lead to problems of application and enforcement of a new corporate 
vehicle. 

23. Should our proposals conferring legal personality extend only to an association where: 
(a) 
among members) is situated in Scotland; and 
(b) 

the official address stated in its constitutive document (or other formal agreement 

its management takes place in Scotland? 
(Paragraph 6.8) 

Comments on Proposal 23 
Legal personality perhaps should extend to all unincorporated associations whether it is 
officially constituted in Scotland or any other place in the U.K. However for the purpose of 
awarding legal personality to unincorporated associations in Scotland application of both 
tests (a) and b) above) is necessary. NLC considers that this will produce a consistent and 
robust approach. 

24. If legal personality were to be automatically conferred, should a transitional period be 
allowed for opting out of such treatment and, if so, how long should that period be? 

(Paragrap 
Comments on Proposal 24 
Yes a transitional period would be advisable in these circumstances and would allow parties 
contracting with unincorporated associations to develop an internal system to deal with these 
bodies. The Council is unable to advise as to the precise length of the transitional period. 
However it is advised that the period should reflect the capability of a small association to 
properly constitute itself and which would not be too onerous otherwise some will be 
apprehensive of the additional work involved to such a degree that the members become 
disconcerted and decide to dissolve. 
The following is an example of a three stage transitional period: 

(a) New legislation is approved followed by an 18 month long period where information, 
advice and publicity are widespread. 18 months will allow most organisations to 
have at least one Annual General Meeting. 

(b) During this period legal personality is not attributed but unincorporated associations 
are expected to make any appropriate changes to their constitutions. 

(c) On a specific date - attribution of legal personality takes place to all unincorporated 
associations who have adopted a constitutive document (apart from any who have 
expressly ‘opted out’ by stating this in their constitutive document) 

6.12) 

25. We would be grateful to receive comments and information as to what consultees regard as 
the costs and benefits of our proposals. 

(Paragraph 7.22) 
Comments on Proposal 25 
There will be financial implications of awarding legal personality, such as a fee payable by 
the unincorporated association to register for separate legal personality and additional costs 
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for third parties to access information. NLC has an existing policy to check the position of an 
association before entering into a legal contract. This uses up the Council’s resources and 
budget, therefore although the development of a new register may require the Council to pay 
a fee to access information, it would however provide an easier means of access, which is 
likely to produce cost efficiencies. Therefore NLC would welcome national implementation of 
a register. There are numerous benefits outlined in the discussion paper for unincorporated 
associations to obtain legal personality and parties dealing them. Furthermore we can 
expect change in culture as members will be encouraged to take practical steps to comply 
with their constitution in order to meet the criteria to retain their legal personality. 
Consequently associations will have a formalised constitution which they would strive to 
keep up to date to ensure they maintain their legal status. 
Unincorporated associations not only take on volunteers but employ staff; however they are 
not able to govern employees’ rights and responsibilities effectively because they are not 
legal entities. Hence it is difficult to determine who is legally responsible for the employees. 
The implication of this is evident when the Council sets up a partnership with an 
unincorporated association to provide a service. The individuals that provide these services 
are contractual employees (of the associations) and in the event of an accident or injury they 
take legal action against the Council despite the association’s wrong doing or negligence. 
Granting legal personality to unincorporated associations will bring clarification and 
transparency. Therefore if unincorporated associations are given legal status the 
employer/employee relationships can be defined and claims can be pursued against the 
accountable organisation. 

(General Comments L 4nsertTextHere)) 

Thank you for taking the time to respond to this Discussion Paper. Your comments are appreciated 
and will be taken into consideration when preparing a report containing our final recommendations. 

Scots law does not recognise, as separate legal entities, the tens of thousands of associations and 
clubs which do not choose to establish themselves as companies or as some other form of 
incorporated body. The absence of legal personality has given rise to a variety of problems in 
relation to matters such as contract, delict and ownership of property. The Scottish Law Commission 
is currently reviewing the law relating to unincorporated associations and would be grateful to have 
your answers to the following questions: 
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APPENDIX 2 

1 Does your Local Authority have contact with unincorporated associations regarding legal issues? 

OX Yes 0 No 

If you answered yes to question 1, please answer the following questions: 

2 How many enquiries do you receive, on average, in the course of a year? 

Legal services within the NLC provide advice to various Services on issues 
relating to unincorporated associations. The number of enquires from different 
sections can vary. The Advice and Litigation division of Legal Services receives 
an average of 10 enquiries per year and Property and Commercial division 
receives approximately 50 enquires per year. 

3 What types of activities are carried on by the associations with which you are most frequently in 
contact? 

Community based organisations eg playschemes, sports and social clubs, 
voluntary support groups, charities and service providers. 

4 
associations? 

In relation to which of the following matters have you been contacted by unincorporated 

OX Contract 

o x  Ownership of/title to property 

0 Criminal liability 

Other, please specify 

o x  Delict 

ox Title to suelbe sued 

OX Insurance 

5 
examples of the issues raised? 

If you have ticked any of the boxes in answer to question 4 above, can you please give 

Public and employers liability, debt recovery, employment issues, bank account 
signatories, signing of a) leases b) contracts for photocopiers, damage to cars 
by children undertaking activities organised by group, dispersal of property 
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when group no longer operating, applying for funding, authorising repairs to 
property owned by group, claims of defamation 

I I 

If you ticked the "insurance" box in question 4 above, please answer the following questions: 

6 With regard to which of the following categories of insurance are issues raised? 

o x  Public Liability 

XBuildings 

Other, please specify 

o x  Employers Liability 

OX Contents 

7 
associations? 

Does your Local Authority ever provide/arrange insurance cover for unincorporated 

D Yes 

0 Unsure 

0 XNo 

8 If you have answered yes to question 7 ,  can you please give examples? 

9 Are you aware of any difficulties which unincorporated associations are experiencing in 
obtaining insurance cover from commercial insurers? If so, please specify those difficulties and any 
known reason for them. 

o x  Difficulty in obtaining cover 

0 Increase in premiums 

0 Withdrawal of cover 

0 Refusal to renew cover 

0 Exclusions of cover for particular activities Other, please specify 

Although there is a formal procedure in place to ensure all NLC premises let to 
unincorporated associations are covered by insurance (generally a cover of €5 
million is required), there is a risk that some small unincorporated associations 
do not have sufficient cover because there are limited number of insurance 
providers that would cover such a risk. 
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Thank you for taking the time to answer these questions and please feel free to add any further 
information which you consider may be of relevance to the Commission's examination of this area of 
the law. 
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AGENDA ITEM No. ..... >&-. 
NORTH LANARKSHIRE COUNCIL 

To: CORPORATE SERVICES COMMITTEE 

REPORT 

Subject: CONSULTATION PAPER - FORCED MARRIAGE: 
CIVIL REMEDY? 

Date: 30 Jan uary 2009 

From: HEAD OF LEGAL SERVICES 

Ref: JM/AH 

1. INTRODUCTION AND PURPOSE OF REPORT 

1 .I. The Scottish Government issued a Consultation Paper entitled “Forced Marriage: 
Civil Remedy?” and is seeking views from interested parties, including the Council. 
A copy of the Consultation Paper is in the Members Library. 

1.2. The purpose of this report is to seek approval for a response to this Consultation 
Paper which has been published and can be found at 
http:/www . scotland . g ov . u Wconsultations . 

2. BACKGROUND 

2.1. 

2.2. 

2.3. 

2.4. 

2.5. 

A forced marriage is one where one or both parties are coerced into the marriage 
against their will and under duress. Duress includes both physical and emotional 
pressure, ranging from emotional pressure exerted on victims by family members, to 
more extreme cases involving assault, being held unlawfully captive, rape, and in 
some cases the threat of murder. Forced marriage is a violation of internationally 
recognised human rights provisions and it cannot be justified on any religious or 
cultural basis. 

A clear distinction must be made between a forced marriage and an arranged 
marriage. An arranged marriage is one in which the families of both spouses are 
primarily responsible for choosing a marriage partner for their child or relative, but the 
final decision as to whether or not to accept the arrangement lies with the potential 
spouses. Both spouses give their full and free consent and the tradition of arranged 
marriage has operated successfully within many communities for generations. 

The total number of people forced into marriage in Scotland is not known as cases 
are under reported. However, the UK Government’s Forced Marriage Unit advised 
that during the period January to September 2008 there were 40 reported incidences 
of forced marriagelpotential forced marriage in Scotland. 

Following a joint consultation on Forced Marriage: A Wrong Not A Right in 2005, both 
Scottish and UK Ministers decided not to introduce a specific criminal offence relating 
to forced marriage. The Forced Marriage (Civil Protection) Act 2007 made changes to 
civil law in England and Wales and introduced civil remedies to those at risk of forced 
marriage, as well as those who have already been forced into marriage. 

This Consultation is asking whether current legislative protection in Scotland is 
sufficient or whether the Scottish Government should introduce civil legislation on 
forced marriage. 
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