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1. INTRODUCTION AND PURPOSE OF REPORT 

1 .I. The Scottish Government issued a Consultation Paper entitled “Forced Marriage: 
Civil Remedy?” and is seeking views from interested parties, including the Council. 
A copy of the Consultation Paper is in the Members Library. 

1.2. The purpose of this report is to seek approval for a response to this Consultation 
Paper which has been published and can be found at 
http:/www . scotland . g ov . u Wconsultations . 

2. BACKGROUND 

2.1. 

2.2. 

2.3. 

2.4. 

2.5. 

A forced marriage is one where one or both parties are coerced into the marriage 
against their will and under duress. Duress includes both physical and emotional 
pressure, ranging from emotional pressure exerted on victims by family members, to 
more extreme cases involving assault, being held unlawfully captive, rape, and in 
some cases the threat of murder. Forced marriage is a violation of internationally 
recognised human rights provisions and it cannot be justified on any religious or 
cultural basis. 

A clear distinction must be made between a forced marriage and an arranged 
marriage. An arranged marriage is one in which the families of both spouses are 
primarily responsible for choosing a marriage partner for their child or relative, but the 
final decision as to whether or not to accept the arrangement lies with the potential 
spouses. Both spouses give their full and free consent and the tradition of arranged 
marriage has operated successfully within many communities for generations. 

The total number of people forced into marriage in Scotland is not known as cases 
are under reported. However, the UK Government’s Forced Marriage Unit advised 
that during the period January to September 2008 there were 40 reported incidences 
of forced marriagelpotential forced marriage in Scotland. 

Following a joint consultation on Forced Marriage: A Wrong Not A Right in 2005, both 
Scottish and UK Ministers decided not to introduce a specific criminal offence relating 
to forced marriage. The Forced Marriage (Civil Protection) Act 2007 made changes to 
civil law in England and Wales and introduced civil remedies to those at risk of forced 
marriage, as well as those who have already been forced into marriage. 

This Consultation is asking whether current legislative protection in Scotland is 
sufficient or whether the Scottish Government should introduce civil legislation on 
forced marriage. 
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3. CONSULTATION PAPER 

3.1. The draft response which is set out in their Appendix to this report has been prepared 
and is recommended for adoption as the Council's response to the Consultation. 

4. CORPORATE CONSIDERATIONS 

4.1. The issues contained in this report could impact on the resources of the Council's 
Social Work Services and legal Services. 

5. It is recommended that the Committee approves the report and adopt the draft response 
which is set out in the Appendix to this report as the Council's response to the Consultation. 

Members seeking further information on the contents of the report are asked to contact Aileen 
Howson, Chief Solicitor, on Ext. 2526. 
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APPENDIX 

CONSULTATION QUESTIONNAIRE AND RESPONSES 

(1) Are there any difficulties in accessing existing civil remedies in forced marriage 
cases? 

North Lanarkshire Council do not know if there are any such difficulties. 

(2) Once accessed, are there any difficulties using existing civil remedies in forced 
marriage cases? 

North Lanarkshire Council do not know whether there are any such difficulties. 

(3) All the civil remedies currently available in Scotland must be sought directly by the 
victim, whereas the English and Welsh legislation allow third parties to apply for 
orders on victims behalf. Do you think allowing third party involvement is a good 
idea? 

Yes, as it provides another avenue for victims to use if they felt unable to or are prevented 
from making their own application. 

(4) In Scotland, interdicts, and non harassment orders can only be used to prohibit 
specific actions. Do you think the law should be able to positively require a person 
to do something? 

Yes. A legally enforceable positive requirement could, especially when used along with a 
prohibition, enhance protection and lessen the risk of significant harm. 

(5) The UK Forced Marriage (Civil Protection) Act allows orders to be directed against 
anyone aiding, abetting, encouraging or conspiring with a principal perpetrator, 
should such orders be introduced in Scotland? 

Yes. Such orders would enhance protection and lessen the risk of significant harm. 

(6) The UK Forced Marriage (Civil Protection) Act allows a power of arrest attached to 
an order to be used against anyone who seems to be breaching the terms of the 
order, not just the person against whom the order is primarily directed. Should this 
be introduced in Scotland? 

Yes. The power of arrest would be available where the Court are of the view there is the 
risk of significant harm to the victim or someone else in connection with the intended 
marriage. The immediate and physical removal of the person or persons breaching the 
terms of the order would be beneficial. 
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(7) Following on from question (6), do you think a power of arrest should be used 
against someone who may be unaware of the existence of such an order or of its 
contents? 

Yes. This would protect potential victims when unwitting third parties had been positively 
encouraged to breach an order. The immediate and physical removal would lessen risk. 

(8) Where no power of arrest is initially attached to an order, the UK Forced Marriage 
(Civil Protection) Act allows the person protected by the order to apply to the Court 
for an arrest warrant i f  they believe the order has been breached. Should this be 
introduced in Scotland? 

Yes. This would afford the potential victim enhanced legal protection. 

(9) On balance, in  relation to forced marriage do you think existing civil remedies are 
sufficient? 

No. Existing civil remedies in Scotland are primarily prohibitive and sought directly by the 
victim. In addition the limited powers of arrest do not afford sufficient protection. 

(10) Do you think the Scottish Government should introduce specific civil remedies in 
relation to forced marriage? 

Yes. The statutory protection available in Scotland should be the same as that available in 
England and Wales in order to achieve consistency and clarity. 

(11) Another feature of the Act 2007 is that it provides for the UK Government to issue 
statutory guidance to all agencies dealing with forced marriage issues, do you think 
there is a need for this in Scotland? 

Yes. Statutory guidance would hopefully assist in achieving consistency when dealing with 
the legislative framework. 

(12) Is there enough protection in Scotland for children and young people under 16 
affected by forced marriage? 

No. The statutory framework, in particular the positive requirement currently available in 
England and Wales would enhance the protection of children under 16 in Scotland. 

(13) If we introduced legislation in forced marriage, do you think we should also extend 
it to forcing someone into a civil marriage? 

Yes. The protection and remedies should be universally available. 

(14) Are there any difficulties in accessing civil legal aid for the current civil remedies 
described in this consultation? 

North Lanarkshire Council does not know if any such difficulties exist. 
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(15) Following on from question (14), would the same issues arise in relation to any new 
statutory civil remedies that may be developed following this consultation? 

North Lanarkshire Council does not know whether the same issues would arise. 

(1 6) Are you/your organisation currently working to address forced marriage? 

Yes. The Council’s Housing & Social Work Services. 

(17) The Scottish Government funds a range of organisations working to support those 
affected by forced marriage, what other non legislative action do you think the 
Scottish Government should take to tackle forced marriage in Scotland? 

Awareness through publicity and education. 

(18) Do you think there is a need for agencies in Scotland to improve their response to 
cases of forced marriage? 

Yes. A new legislative framework, together with sub party powers enable agencies to 
respond more effectively. 
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