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NORTH LANARKSHIRE COUNCIL

REPORT

To: ENVIRONMENTAL S E R V I C E S S u b j e c t : POLICY FOR REMEDIATION OF
COMMITTEE CONTAMINATED LAND

From: HEAD OF PROTECTIVE SERVICES

Date: 11 August 2015 Ref: AM

Purpose

1.1 The purpose of this report is to seek approval for the policy which will cover the Council
involvement in the remediation of contaminated land which is in private ownership.

2. Background

2.1 North Lanarkshire has a history based on heavy industry. Unfortunately this industry has all
but disappeared and has left in its place a legacy of contamination. In terms of Part 2A of the
Environmental Protection Act 1990 North Lanarkshire Council has a statutory duty to "cause
its area to be inspected from time to time for the purpose of identifying contaminated land."
This duty is delivered for the Council by the Pollution Control team within Protective Services.

2.2 North Lanarkshire Council has an estimated 9,000 potentially contaminated sites. Due to the
significant number of sites to be investigated, Protective Services adopt a risk based
approach towards identifying which sites are investigated ensuring that those sites which are
perceived to show the highest risk are investigated first.

2.3 In situations where contaminated land has been identified, the Council would apply the
"polluter pays" principle to ensure the affected land is suitably remediated. Essentially what
this means is that the company or person responsible for the pollution would be held liable
for all costs associated with cleaning up the pollution. This person is commonly referred to as
the "Class A" person.

2.4 However, the problem with the approach detailed in the paragraph above is that in most
instances of historic pollution there is a significant possibility that either the Class A person
no longer exists or has ceased trading. In this situation where no "Class A" person can be
established the legislation is clear that the responsibility for cleaning up the pollution must
then rest with the owner of the land or "Class B" person − irrespective as to whether they had
any part in or knowledge of the pollution.

2.5 There is an inherent unfairness associated with this approach and accordingly the guidance
to the legislation is also quite clear that where the owner of the land:

• did not cause or knowingly permit the contamination;
• took all reasonable steps prior to purchasing the land to satisfy themselves as to the

presence of any contamination; and
• relative to the value of the properties and the assessed income, capital and out−goings

of the appropriate persons, the cost of remediation is likely to cause hardship to the
appropriate persons

the Council can choose to undertake the remediation works on behalf of the owners and
waive up to 100% of the associated costs.



3. Proposals! Considerations

3.1 There have been a number of very recent high profile cases where areas of contaminated
land have been identified but no Class A person has been established. In such cases the
requirement to remediate the land has had to fall to the current owners of the land and this
has in most cases been the homeowners sitting on the contaminated land. The solution for
each of these cases has been mixed, but in almost all cases the cost has either been wholly
covered by the Council or through a mix of funding from Council and Scottish and
Westminster governments.

3.2 Due to the industrial legacy left throughout North Lanarkshire it is highly likely that instances
like that described in paragraph 2.4 above will occur in North Lanarkshire. Indeed there is
already a current case within the Coatbridge area which will fall within this category.

3.3 The current case at Coatbridge is relatively small in nature, but there is a possibility that a
much larger case may arise in the near future which may expose the Council to significant
financial risk. Accordingly it is incumbent upon the Council to have an agreed policy which
will allow any such cases to be considered and addressed in a consistent and structured
manner in a manner which will not only allow the Council to satisfy its legal obligations but
also avoid any precedent being set which could expose the Council to significant financial
risk.

3.4 The policy enclosed as Appendix A to this report outlines the steps that the Council would
take when assessing any incident of contaminated land falling into the criteria as described
above. Essentially this will involve referring any such incident to a Hardship Assessment
Panel. This panel will include representatives from Protective Services, Chief Executive's
Office, Democratic and Legal Services, Financial Services and any other representative that
the Panel determine is relevant to assessing the particular circumstance.

3.5 Following assessment of the individual case, the Panel shall make a recommendation to the
Head of Protective Services to waive none, some or all of the remediation costs and
thereafter the Head of Protective Services shall submit a report detailing the appropriate
recommendation to the Council's Environmental Services Committee for consideration.
Details of the final decision of the Environmental Services Committee shall then be notified to
the persons affected within a period of two weeks from the date of the Committee.
Depending on the financial implication of any decision, a report may also require to be
submitted to the Council's Policy and Resources Committee.

3.6 In addition to considering applications from Class B persons, the policy also includes
reference as to when applications from Class A persons for the Council to waive all or part of
any remediation costs could be considered e.g. to protect the interests of the local economy.

4. Corporate Considerations

4.1 Democratic and Legal Services and Finance and Customer Services have been consulted
throughout this process and are in agreement with the proposed policy.

5. Financial Considerations

5.1 There are no financial implications associated with the introduction of the policy and any
future financial decision relevant to Council involvement in the remediation of contaminated
land shall be taken in line with the terms of the policy.



6. Recommendation

6.1 That Committee approves the policy relevant to the Council involvement in the remediation of
contaminated land which is in private ownership.

−4,
/4z,

ANDREW MCPHERSON
HEAD OF PROTECTIVE SERVICES

Local Government Access to Information Act: For further information please contact Andrew
McPherson, Head of Protective Services, on 01236 638575.
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Definition of Terms

Unless otherwise stated, any word, term or phrase given a specific meaning in
Part IIA of the Environmental Protection Act 1990, or in the statutory guidance has
the same meaning in this policy.

Any reference to "Part hA" means "Part IIA of the Environmental Protection Act
1990". Any reference to a "section" in primary legislation means a section of the
Environmental Protection Act 19090, unless it is specifically stated otherwise.

"Appropriate person" is any person determined in accordance with section 78F who
should bear the responsibility for anything, which is to be done by way of remediation
in any particular case.

"Class A person" is an appropriate person by virtue of section 78F(2) owing to their
having caused or knowingly permitted the pollutant to be in, on or under the
contaminated land.

"Class B person" is an appropriate person by virtue of section 78F(4) or (5) owing to
their being the owner or occupier of the land in circumstances where no Class A
person can be found with respect to a particular remediation action.

"Contaminated land" has the same meaning as in section 78A(2) in that any land
which appears to the local authority to be in such a condition, by reason of
substances in, on or under the land, that significant harm is being caused or that
there is significant possibility of such harm being caused; or that pollution of the
water environment is being, or is likely to be caused.

"Hardship" is not defined in the Contaminated Land legislation and therefore carries
its ordinary meaning − hardness of fate or circumstances, severe suffering or
privation.

"Recovery decision" is used to describe any decision by the Council, for the
purposes either of section 78P or of sections 78H and 78N, whether or not to recover
from the appropriate person all of the reasonable costs incurred by the authority in
carrying out remediation; or whether or not to recover those costs or to recover only
part of those costs.

"Remediation" is an action carried out to reduce the risk of significant harm or water
pollution. It entails breaking or removing significant pollutant linkages, by treating the
source (contaminant); blocking the pathway or protecting or removing the receptor.

"Significant harm" is significant harm to the health of living organisms or other
interference with ecological systems of which they form part and, in the case of man
includes harm to his property.

"Pollutant!
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"Pollutant linkage" is the relationship between a contaminant, a pathway and a
receptor.

"Significant pollutant linkage" is a pollutant linkage, which forms the basis for the land
being determined as contaminated land.

"Small or medium−sized enterprise" (SME) is as defined in the European
Commission's Community Guidelines on State Aid for Small and Medium−sized
Enterprises, published in the Official Journal of the European Communities (the
reference number for the present version of the guidelines is OL C213 1996 item 4).
This can be summarised as independent enterprise with fewer than 250 employees,
and either an annual turnover not exceeding £40 million, or an annual balance sheet
total not exceeding £25 million.

"Special Site" is any area of contaminated land satisfying the criteria detailed in
Section 78(A)(3) of the Environmental Protection Act 1990.

"Statutory Guidance" is guidance that must be complied with by the enforcing
authority. The statutory guidance is the Statutory Guidance Edition 2, May 2006
promulgated by the Scottish Ministers (Paper SE/2006/44)
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North Lanarkshire Council
Draft Policy on the Recovery of Costs Associated with the
Remediation of Contaminated Land

Policy Statement

Where North Lanarkshire Council exercises its powers of remediation under Part IIA
of the Environmental Protection Act 1990, it will seek to recover all costs to which it
is entitled.

The Council will follow the "polluter pays" principle, by virtue of which the costs of
remediating pollution are to be borne by the polluter.

The Council will aim to ensure that the overall result is as just, fair and equitable as
possible to all those who have to meet the costs of remediation, including local and
national taxpayers whilst taking into account best value principles.

1. Introduction

a) In order to promote transparency, fairness and consistency, the Council
has prepared, adopted and made available this policy statement, which
details the approach it intends to follow in seeking full cost recovery
associated with the remediation of contaminated land.

b) In formulating this policy on the recovery of remediation costs the Council
has given due regard to the appropriate statutory guidance.

c) Statutory guidance is issued under section 78P(2) of the Environmental
Protection Act 1990. It provides guidance on the extent to which the
Council should seek to recover the costs of remediation which it has
carried out and which it is entitled to recover.

d) Where the enforcing authority does any particular thing by way of
remediation, it shall be entitled, under section 78P and subject to certain
exemptions under sections 78J(7) and 78K(6) to recover the reasonable
cost incurred in doing it from the appropriate person(s).

In deciding whether to recover the cost, and, if so, how much of the cost,
which it is entitled to recover, the enforcing authority shall have regard to
any hardship which the recovery may cause to the person from whom the
cost is recoverable; and to any guidance issued by the Scottish Ministers.

This policy will outline circumstances in which the Council may consider waiving or
reducing cost recovery having had regard to hardship and the statutory guidance.

2.!
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2. Cost Recovery Decisions

a) The statutory guidance sets out considerations to which the Council
should have regard when making any cost recovery decision. In view of
the wide variation in situations that are likely to arise, including the history
and ownership of land, and liability for its remediation, the statutory
guidance sets out principles and approaches, rather than detailed rules.
The Council will have regard to the circumstances in each individual case.

b) In making any cost recovery decision, the Council will have regard to the
following general principles:

(1) The authority will aim for an overall result which is as fair and equitable
as possible to all who may have to meet the costs of remediation,
including national and local taxpayers; and

(2) The "polluter pays" principle, by virtue of which the costs of remediating
pollution are to be borne by the polluter; the Council will therefore
consider the degree and nature of responsibility of the appropriate
person for the creation, or continued existence, of the circumstances
which lead to the land in question being identified as contaminated
land.

c) The Council will seek to recover in full its reasonable costs. However, the
Council may give consideration to the waiver or reduction in part of the
recovery of costs to the extent that the Council considers this appropriate
and reasonable, either:

(1) To avoid any hardship which the recovery may cause to the appropriate
person; or

(2) To reflect one or more of the specific considerations set out in the
statutory guidance and detailed in Appendix 1, 2 and 3.

d) Where SEPA is the enforcing authority the Council will seek to ensure that
the cost recovery decisions made by SEPA in relation to special sites take
account of the Council's adopted policy on the recovery of costs
associated with the remediation of contaminated land.

3.!
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3. Information Required for Making Cost Recovery Decisions

a) The Council will only consider making a waiver or reduction in the
recovery of remediation costs if the person ("the applicant") seeking the
waiver or reduction can present written information or other relevant
documentary evidence to support the request. The application shall be
signed by the applicant.

b) The Council may, having regard to the applicant's circumstances, approve
an application for the recovery of costs associated with the remediation of
contaminated land to be waived or reduced being made in a format other
than writing.

c) It shall be the responsibility of the applicant to supply any information
required by the Council to process their application for a waiver or
reduction in the recovery of remediation costs.

d) In making any cost recovery decision, the Council will consider any
relevant information provided by the appropriate person. The Council
may also seek to obtain such information as is reasonable, having regard
to:

(1) how the information might be obtained;

(2) the cost, for all the parties involved, of obtaining the information;
and

(3) the potential significance of the information for any decision.

The Council will in all cases inform the appropriate person of any cost
recovery decisions taken, explaining the reasons for those decisions.
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4. Determination of Application

a) In all cases the question of whether the Council would decide to recover all,
part or none of its remediation costs is an important decision as it will be a
determining factor as to the level of enforcement action available to the
Council and may in certain instances result in significant cost to the Council.

b) Accordingly, all applications for the recovery of costs associated with the
remediation of contaminated land to be waived or reduced shall be
determined by the Council's Hardship Assessment Panel. This Panel shall
incorporate a senior officer from Protective Services, Chief Executive's Office,
Democratic & Legal Services, Financial Services and any other representative
that the Panel determine is relevant to assessing the particular circumstance.
To assist the Panel in determining the application a report shall be submitted
by Protective Services to the Panel to accompany the application detailing the
investigation that has been undertaken and any specific recommendations.

C) Following assessment of the application, the Panel shall make a
recommendation to the Head of Protective Services to waive none, some or
all of the remediation costs and thereafter the Head of Protective Services
shall submit a report detailing the appropriate recommendation to the
Council's Environmental Services Committee for consideration.

d) Dependent upon the financial implication of any decision, it may also be
appropriate to report any decision of Committee to the Council's Policy and
Resources Committee.

e) Details of the final decision of the Committee shall then be notified to the
applicant(s) within a period of two weeks from the date of the Committee.
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APPENDIX I

Specific Considerations Applying to Class A Persons

This part of Appendix 1 sets out specific considerations to which the Council will
have regard in cost recovery decisions where the appropriate person is a Class A
person.

In applying the approach in this Part, the Council will not waive or reduce its cost
recovery where in the course of carrying on a business the Class A person caused
or knowingly permitted the presence of the significant pollutants. This is because he
is likely to have earned profits from the activity, which created or permitted the
presence of those pollutants.

For a Class A person, the Council will consider waiving or reducing cost recovery
using the set of criteria contained in Part 5 (Exclusion of Members of a Class A
Liability Group) and Part 6 (Apportionment between Members of any Single Class A
Liability Group) of Chapter D of the Scottish Government Environmental Protection
Act 1990: Part IIA Contaminated Land Statutory Guidance: Edition 2 May 2006
Paper 5E12006/44.

1. Where Other Potentially Appropriate Persons have not been Found

a) In some cases where a Class A person has been found, it may be
possible to identify another person who caused or knowingly permitted
the presence of the significant pollutant in question, but who cannot
now be found for the purposes of treating him as an appropriate
person. For example, this may apply where a company has been
dissolved.

b) The Council may consider waiving or reducing its cost recovery from a
Class A person if that person demonstrates in writing to the satisfaction
of the Council that:

(1) another identified person, who cannot now be found, also
caused or knowingly permitted the significant pollutant to be in,
on or under the land; and

(2) if that other person could be found, the Class A person seeking
the waiver or reduction of the authority's cost recovery would
either;

(i) be excluded from liability by virtue of one or more of the
exclusion tests set out, or

(ii) the proportion of the cost of remediation, which the
appropriate person has to bear, would have been
significantly less, by virtue of the guidance on
apportionment set out.

c)I
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c) Where the appropriate person is making a case for the Council's cost
recovery to be waived or reduced by virtue of the paragraph above, the
Council will expect that person to provide written evidence that a
particular person, who cannot now be found, caused or knowingly
permitted the significant pollutant to be in, on or under the land. The
Council will not regard it as sufficient for the appropriate person
concerned merely to state that such a person must have existed.

d) The criteria laid out in paragraphs 3 and 4 also apply for remediation
works being undertaken where a Class A person is applying for any
part or all of the costs to be reduced or waived.
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APPENDIX 2

Specific Considerations Applying to Class B Persons

Appendix 2 sets out specific considerations relating to cost recovery decisions where
the appropriate person is a Class B person.

1. Costs in Relation to Land Values

a) In some cases, the costs of remediation may exceed the value of the
land in its current use after the required remediation has been carried
out.

b) The Council may consider waiving or reducing its cost recovery from a
Class B person if that person demonstrates to the satisfaction of the
Council that the costs of remediation are likely to exceed that value of
the land. In this context, the "value" will be taken to be the value that
the remediated land would have on the open market, at the time the
cost recovery decision is made, disregarding any possible blight arising
from the contamination.

c) The extent of the waiver or reduction in cost recovery from a Class B
person will be considered using the set of criteria contained in Part 7
(Exclusion of Members of a Class B Liability Group) and Part 8
(Apportionment between the Members of a Single Class B Liability
Group) of the Scottish Government Environmental Protection Act
1990: Part hA Contaminated Land Statutory Guidance: Edition 2 May
2006 Paper SE12006/44.

2. Precautions Taken before Acquiring Ownership of Land

a) In some cases, the appropriate person may have been reckless as to
the possibility that land he has acquired may be contaminated, or he
may have decided to take a risk that the land was not contaminated.

b) The Council may consider reducing its cost recovery where a Class B
person who is the owner of the land demonstrates to the satisfaction of
the Council that:

(1) they took such steps prior to acquiring the ownership of the land,
as would have been reasonable at that time to establish the
presence of any pollutants;

(2) when they acquired ownership of the land, they were unaware of
the presence of the significant pollutant now identified and could
not reasonably have been expected to have been aware of their
presence; and

(3)/
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(3) it would be fair and reasonable, taking into account the interests
of national and local taxpayers, that they should not bear the
whole cost of remediation.

3

(c) The Council will bear in mind that the safeguards, which may
reasonably be expected to be taken will be different in different types of
transaction (for example, acquisition of recreational land as compared
with commercial land transactions) and as between buyers of different
types (for example, private individuals as compared with major
commercial undertakings).

Owners−Occupiers of Dwellings

a) Where a Class B person owns and occupies a dwelling on the
contaminated land in question, the Council may consider waiving or
reducing its recovery costs where that person satisfies the Council that,
at the time the person purchased the dwelling, he did not know, and
could not, reasonably have been expected to have known, that the land
was adversely affected by presence of a pollutant.

b) Where the appropriate person has inherited the dwelling or received it
as a gift, the approach in the above paragraph should be applied with
respect to the time at which he received the property.

c) Where the contaminated land in question extends beyond the dwelling
and its curtilage, and is owned or occupied by the same appropriate
person, the approach in the above paragraph should be applied only to
the dwelling and its curtilage.

d) When determining the level of any waiver or reduction, it should be to
the extent needed to ensure that the Class B person in question bears
no more of the cost of remediation than it appears reasonable to
impose, having regard to his income, capital and outgoings. To assist in
this determination the Council would require written confirmation from
the applicant's insurance company confirming that any insurance policy
they may have does not cover the cost of remediation of the
contaminated land. The council would require this confirmation letter to
be submitted with a signed financial assessment form which will detail
income, expenditure and any savings the applicant/s may have. This
financial assessment form can be found in Appendix 4.
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APPENDIX 3

Considerations Applying Both to Class A and B Persons

Appendix 3 sets out considerations to which the Council may have regard when
making any cost recovery decisions, irrespective of whether the appropriate person
is a Class A person or a Class B person. They apply in addition to the general issue
of the "hardship" which the cost recovery may cause to the appropriate person.

1. Commercial Enterprises

a) Subject to the requirements of specific statutory guidance, the Council
will adopt the same approach to all types of commercial or industrial
enterprises, which are identified as appropriate persons. This applies
whether the appropriate person is a public corporation, a limited
company (whether public or private), a partnership (whether limited or
not) or an individual operating as a sole trader.

2. Threat of Business Closure or Insolvency

a) In the case of a small or medium−sized enterprise which is the
appropriate person, or which is run by the appropriate person, the
Council may consider;

(1) whether recovery of the full cost attributable to that person
would mean that the enterprise is likely to become insolvent and
thus cease to exist; and

(2) if so, the cost to the local economy of such a closure.

b) Where the cost of closure appears to be greater than the costs of
remediation, which the Council would have to bear themselves, the
Council may consider waiving or reducing its cost recovery to the
extent needed to avoid making the enterprise insolvent.

C) However, the Council will not waive or reduce its cost recovery where:

(1) it is clear that an enterprise has deliberately arranged matters so
as to avoid responsibility for the costs of remediation;

(2) it appears that the enterprise would be likely to become
insolvent whether or not recovery of the full cost takes place; or

(3) it appears that the enterprise could be kept in, or returned to,
business even if it does become insolvent under its current
ownership.

d)/
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d) The Council may take into account in any such cost recovery decisions
any policies it may have for assisting enterprise or promoting economic
development.

(e) Where SEPA is the enforcing authority, the Council will seek to ensure
that the cost recovery decision takes account of the Council's adopted
policy on the recovery of costs associated with the remediation of
contaminated land.

3. Trusts

a) Where the appropriate persons include persons acting as trustees, the
Council will assume that such trustees will exercise all the powers
which they have, or may reasonably obtain, to make funds available
from the trust, or from borrowing that can be made on behalf of the
trust, for the purpose of paying for remediation. The Council may
consider waiving or reducing cost recovery to the extent that the costs
of remediation to be recovered from the trustees might otherwise
exceed the amount that can be made available from the trust to cover
these costs.

b) The Council will not waive or reduce its cost recovery:

(1) where it is clear that the trust was formed for the purpose of
avoiding paying the costs of remediation; or

(2) to the extent that trustees have personally benefited, or will
personally benefit, from the trust.

4. Charities

a) Since charities are intended to operate for the benefit of the
community, the Council may consider the extent to which any recovery
of costs from a charity would jeopardise that charity's ability to continue
to provide a benefit or amenity, which is in the public interest. Where
this is the case, the Council may consider waiving or reducing its cost
recovery to the extent needed to avoid such a consequence. This
approach applies equally to charitable trusts and charitable companies.

5.!
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5. Social Housing Landlords

a) The Council may consider waiving or reducing its cost recovery if:

(1) the appropriate person is a body eligible for registration by
Communities Scotland as a social housing landlord;

(2) its liability relates to land used for social housing; and

(3) full recovery would lead to financial difficulties for the
appropriate person, such that the provision or upkeep of the
social housing would be jeopardised.

b) The extent of the waiver or reduction should be sufficient to avoid any
such financial difficulties.
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Appendix 4

Financial Assessment − Income and Expenditure Form
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This form should be completed by ALL owner(s) of the property named on the title deeds
and their spouses/partners (please continue on a separate sheet if necessary). You may be



Declaration:
In order to process your application for hardship funding, North Lanarkshire Council requires
certain information from you as detailed above. This information will be processed in
accordance with the Data Protection Act 1998.

By signing this form I/we hereby consent to North Lanarkshire Council requesting the
information above and I/we authorise the release of such information for the purposes of
verifying the details provided in my hardship funding application.
It We I certify that the above information is to the best of my knowledge correct. I understand
that the deliberate provision of false information in order to achieve financial gain is a
criminal offence and will result in any funding awarded being recovered in full.

17

Expenditure − Per Month
For expenditure which is a joint responsibility (e.g. mortgage & utility payments) please insert
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