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1. Purpose of Report

1.1 The purpose of this report is to request the Committee homologates the Council's response to
the Scottish Government's consultation, seeking views on procedures that should be put in
place for determining compensation payable to tenants and landlords of allotment sites for
disturbance, loss of crops and deterioration.

2. Background

2.1 This consultation is designed to help define future regulations in this area. Amendments to
existing allotment legislation are a significant element of the recently approved Community
Empowerment (Scotland) Act which received Royal Assent on 24 July 2015. The allotment
consultation survey, to inform secondary legislation in this area, opened on 2 August 2015 and
the closing date for evidence submissions was Friday 16 October 2015.

3. Progress to date

3.1 In preparing the response we have taken the opportunity to consult with Legal and Democratic
Services and the Community Empowerment Corporate Working Group which is overseeing the
Council's preparation for enactment of the Community Empowerment (Scotland) Act. The
Executive Director has consulted with the Convenor of Environmental Services on the response
(attached at Appendix 1). This has been submitted to Scottish Government as a response.

4. Financial Implications

4.1 Financial implications to the council only arise should we chose to terminate an allotment site,
and if Scottish Ministers approve this action. Existing legislation already provides for
compensation, but these regulations clarify this. The council currently have 319 plots spread
over 10 sites, with an average of 30 plots per site. For illustration, if the council were to close
one site, based on an average compensation of £2500 per plot, this could amount to £75,000 to
compensate for the closure of an allotment.

5. Recommendations

5.1 It is recommended that the Environmental Services Committee homologates the Council
response to the Scottish Government's consultation on allotment compensation and requests
the Executive Director to notify the Scottish Government of any amendments or further
comments to the Council's response.

5.2 That the committee refers the consultation response to the Policy and Resources committee for
information.

Kenneth Wilson
Head of Environment and Estates

Local Government Access to Information Act: For further information please contact Vicky Abernethy, Assistant Business
Manager (Greenspace Development) 01236 780636.



Appendix 1
North Lanarkshire Council Response to Scottish Government
Consultation on Allotments Compensation: Secondary Legislation under
the Community Empowerment (Scotland) Act 2015

1. Compensation for disturbance

Section 3 of the Allotments (Scotland) Act 1950 provides that where a tenancy for the whole or part of
an allotment garden is terminated in certain circumstances the tenant is entitled to compensation from
the lessor for the disturbance caused.

The amount of compensation recoverable is dependent on whether the tenancy for the whole or part
of the allotment garden is terminated. Should the tenancy for the whole land be terminated, the level
of compensation is equal to one year's rent at the rate at which the rent was payable. Where the
tenancy for a proportion of the land is terminated, the compensation payable is the application of that
proportion to the years rent (at the rate at which the rent was payable).

The 2015 Act (section 133) provides that the local authority is liable to compensate the tenant for
disturbance where a lease of an allotment is terminated in the circumstances set out in subsection (1)
[These being where Scottish Ministers have granted consent to the Local Authority for the disposal,
change of use, resumption where required for building, mining or other industrial or construction
renunciation of lease of the allotment site − at least one year's notice to be given to the tenant.]

Subsection (3) sets a minimum amount of compensation payable, taking the approach detailed in the
provisions of the Allotments (Scotland) 1950 Act (section 3). In addition, the Act requires that
regulations must provide the procedure for determining whether a local authority is liable to pay
compensation and for assessing any amount of compensation to be paid above the minimum
requirement, where the lease does not make such provision (subsection (5)). Should a tenant feel
aggrieved by any decision, section 135 (6) allows the tenant to make an appeal to the sheriff within 21
days of receiving notice of the authority's decision.

The first set of questions aims to seek your views on the amount and type of compensation payable
for disturbance.

la) Other than rent, are there any other factors that might be included in determining the amount of
compensation payable to tenants for disturbance when the lease of the whole or part of an allotment is
terminated?

North Lanarkshire Council comments:

One year's notice to be given so loss of crops should not be an issue.
Other factors may include:
• Compensation for loss of any structures (provided these were erected in compliance with the site

regulations) within the plot, where these cannot be relocated, or assistance towards relocation costs or
assistance if they can; or,

• Compensation for loss, or assistance towards any relocation costs, where any poultry or livestock were
kept on the allotment providing that such poultry or livestock were kept in accordance with site
regulations).

ib) Why?

North Lanarkshire Council comment:

Recognition of investment by tenant and potential future loss of source of foodstuff(s).

ic) How should the value of the compensation for these different factors be determined?

North Lanarkshire Council comments:

Actual purchase value of structure, or market value if purchase value not available, with an accepted
calculation issued by Scottish Government for depreciation (based on a typical 10 year lifetime), less any
deterioration.



The local authority should not be liable to pay compensation for loss of poultry or livestock where the
allotment holder has, on receiving notification of the allotment lease termination, sold the poultry or
livestock.
Where the allotment holder has been unable to sell the poultry or livestock, or relocate them to another site,
compensation for costs to destroy the animals may be considered, along with a fixed sum per head (to be
specified in the regulations) in lieu of loss of future provision of foodstuffs − e.g. eggs or milk.
Compensation for costs to destroy the animals would be subject to a maximum limit as specified in the
regulations and would only be paid on receipt of written confirmation providing adequate assurance that the
animals were killed humanely by an approved veterinary surgeon or abattoir.
There is also the potential for the local authority to consider any feasibility of relocating the poultry or
livestock to a community farm or country park type facility either within the relevant local authority or an
adjacent authority. For example, Palacerigg Country Park in North Lanarkshire, Tollcross Children's Farm,
Glasgow or Gorgie City Farm, Edinburgh.

Id) Within what time frame should compensation for disturbance be paid?

North Lanarkshire Council comment:

Within 60 days of the tenant vacating the allotment − allowing for assessment of any deterioration.

le) In your opinion, under what circumstances would a local authority not be liable to pay compensation for
disturbance?

North Lanarkshire Council comments:

• Where the plot has not be vacated within the timescale given through notice.
• Where deterioration is such that it exceeds the value of compensation for disturbance.
• When structures have not been erected in accordance with the site regulations, or any other significant

breach of site regulations has occurred.
• Where there is evidence of mistreatment or neglect of any poultry or livestock kept on the site.
• In respect of any further cultivation or development or the allotment site by way of planting crops, erecting

building(s) or introducing poultry or livestock, which the tenant has continued to undertake after the
termination notice has been served.

• For all compensation other than rent, where the resumption of the site is temporary and the local authority
intends to reinstate the site.

2. Compensation for deterioration of allotment
Section 4 of the Allotments (Scotland) Act 1950 entitles a lessor, on termination of a tenancy, to
recover from a tenant compensation in respect of any deterioration of the land caused by failure of a
tenant to maintain it. This includes that the land is clean and in a good state of cultivation and fertility.
The amount payable is the cost, at the date of the tenant's removing, of making good the
deterioration.

Section 134 of The 2015 Act enables a local authority (or tenant of the local authority where the site is
let) to seek compensation from the relevant allotment tenant where there is deterioration of an
allotment after a tenant's lease has expired and not been renewed, or a lease has been terminated.
This happens when it is determined that the deterioration of the allotment occurred during the tenant's
lease of the allotment and the deterioration was caused by the fault or negligence of the tenant.

The tenant is liable to pay compensation for the deterioration to the tenant's landlord.

The amount of compensation payable will be determined as the cost of remedying the deterioration.
In addition, regulations must provide the procedure for determining whether a tenant is liable to pay
compensation and for assessing the amount due where the lease does not make such provision.
A tenant who is aggrieved about any decision by the local authority in connection with compensation
for deterioration may appeal to the sheriff within 21 days of receiving notice of the authority's decision.
The second set of questions aim to seek your views on the amount of compensation payable to local
authorities by tenants for deterioration of an allotment site.

2a) Where there is deemed to be deterioration of an allotment site, what factors do you think should be used to
determine the cost of remedying this?



North Lanarkshire Council comments:

Costs of professional fees to assess level of deterioration.
Costs of remedial measures e.g. application of soil based treatments, rotivation, weed or infestation
removal.
Lost plot rental income.

2b) Why?

North Lanarkshire Council comments:

To protect the public purse and provide recompense for levels of public expenditure use to provide,
maintain and bring the allotment back up to an acceptable standard where it has been allowed to
deteriorate.
Allotment managers are dependent on plot rental to pay for upkeep and maintenance so should be
compensated when a plot will be out of service while it is remediated (which in some cases could take
several years to get back to a rentable state).

2c) Under what circumstances do you think a tenant should not be held responsible for the deterioration of an
allotment site?

North Lanarkshire Council comments:

Personal injury, terminal illness or long term limiting condition of the allotment tenant. Under the site
regulations there may be the proviso that a tenant or family member notifies the local authority of personal
circumstances such as these, however, the individual circumstances may be such that the local authority
would wish to be sensitive to the tenant's condition.
Storm damage where the site regulations have not specified that allotment holders should take out
personal insurance to protect the allotment and any crops.

2d) In your opinion, within what time frame should compensation for deterioration be paid by a tenant?

North Lanarkshire Council comments:

Generally within 60 days from the level of compensation costs liable to the local authority from the tenant
being determined, however, this may be reviewed to reflect the level of compensation due, or the tenant's
ability to pay and in these circumstances a locally determined payment period may be negotiated on an
individual basis between the local authority and the tenant.

3. Compensation for loss of crops
Compensation for loss of crops is currently provided by section 2 of the Allotments (Scotland) Act 1922.

Section 2 states that compensation for loss of crops is payable if the tenancy is terminated by the lessor either
between the first day of May and the first day of November or if the lessor resumes possession following the
issuing of a three month notice to the tenancy.

Compensation is payable for crops growing upon the land and manure applied in the ordinary course of the
cultivation of an allotment garden. The amount of compensation is based on the value of the growing crops and
manure to an incoming tenant.

Should there be disagreement on the value of compensation, an arbiter appointed by a sheriff determines the
sum to be paid. The compensation is payable within 14 days of agreement. Any expenses of arbitration are
borne by such parties or by the parties in such proportions as the directed by the sheriffs arbiter.
The 2015 Act provides at section 135 that where the whole or part of the allotment lease is terminated by way of
resumption of the land by the local authority and the tenant loses crops due to the resumption, the local
authority is liable to compensate the tenant for the loss of crops. In addition, regulations must provide the
procedure for determining whether a local authority is liable to pay compensation and for assessing the amount
due where the lease does not make such provision.

A tenant, who is aggrieved about any decision by the local authority in connection with the amount of
compensation for loss of crops, may appeal to the sheriff within 21 days of receiving notice of the authority's
decision.

The last set of questions aim to seek your views on the amount and type of compensation that will be
payable to tenants for loss of crops.



3a) What factors do you think should be included in determining the amount of compensation payable to tenants
for loss of crops when the lease of the whole or part of an allotment site is resumed?

North Lanarkshire Council comments:

Actual size of the plot that was cultivated and volume and species of plants − e.g. certain crops will cost
more than others.
Purchase costs to buy seeds or young plants and associated cultivation costs − e.g. fertiliser, canes,
netting.
% of average market value of anticipated yield.

3b) Why?

North Lanarkshire Council comment:

To reflect level of investment by tenant and potential loss of future produce.

3c) How do you think the value of these different factors should be determined?

North Lanarkshire Council comment:

Based on a formula to ensure consistency and standardisation.

3d) In your opinion, within what time frame should compensation for loss of crops be paid to a tenant?

North Lanarkshire Council comment:

Within 60 days of the tenant vacating the allotment − allowing for assessment of compensation due.

3e) Can you think of any circumstances when a local authority should not be liable to pay compensation for loss
of crops?

Wilful damage or neglect by the tenant.
No evidence of crops growing.
Where further cultivation was undertaken by the tenant after the termination notice has been served.

For further information on any comments contained in this response please contact:

Mr K Wilson,
Head of Environment and Estates
Regeneration and Environmental Services
North Lanarkshire Council
Civic Centre
Motherwell
MLI lAB
Direct Line: 01236 632655
e−mail: wilsonk(änorthlan.gov.uk


