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1. Purpose of Report

To inform committee of
independent sector home
arising concerns and to
negotiations.

2. Background

Subject: HOME SUPPORT CONTRACTING
ARRANGEMENTS 2016 − 2017

contracting gap arising in services currently being provided by
support providers; to outline mitigation measures taken to address
seek Committee approval of subsequent outcomes from contract

2.1 In considering entering into or extending contracts for social work services due regard
must be given to EU Procurement Regulations and Contract Standing Orders (CSOs).
The commissioning of front line social care services differs from that applied to the
purchase of goods or commodities, works and from other council services. EU regulations
categorise health and social care services as Part B services and this limits the extent to
which EU Procurement applies but this would not always extend to exclusion from
exposure to competition. The Public Contracts (Scotland) Regulations 2015 will
implement a new lighter touch regime for procurement of social services; however, they
do not come into force in Scotland until 18 April 2016.

2.2 In North Lanarkshire six independent sector home support providers are each contracted
until 31 March 2016 to provide a minimum of 1000 hours service each week on behalf of
the Council. Currently around 8770 hours are being provided on a weekly basis by these
services. These six contracted services predominantly operate within specific geographic,
locality boundaries and accounts for around 22% of the home support activity of this
Council and amounts to a total annual value of approximately £5.7M. All six providers are
well established within North Lanarkshire and are currently assessed as being compliant
with existing contract terms and conditions applied by the Council.

3. Current home support contracting position.

3.1 In mid 2015 work was initiated on a tender for a framework agreement to replace the
existing six home support contracts. A target tender completion date was set for March
2016. Unforeseen staffing issues; complex legislative changes in implementing the terms
of the Social Care (Self Directed Support) (Scotland) Act 2013, and emerging home
support savings requirements which would radically alter the balance of in−house and
external home support provision combined to impede full initiation of the tender process.
It is now evident that the target date for tender completion cannot be met. As a
consequence existing home support contracting arrangements will expire on 31 March
2016 without adequate alternative contracting arrangements being in place.



3.2 The home support services which are subject of this report provide necessary and
essential care and support to the most vulnerable citizens of North Lanarkshire. It is
therefore deemed essential that the volume and continuity of the contracted home
support services currently being delivered on behalf of the Council remain in place until
future contracting service requirements become clearer which will inform the content and
detail of a future tender. That information is required to produce an accurate specification
that will meet future service requirements. There is no capacity within the existing Council
in−house home support services to deliver those services currently outsourced.

3.3 Devising a new home support framework agreement which has the potential to facilitate
the envisaged future scale of transfers to independent sector providers must allow time
for the savings and wider home support service landscape to become clearer. This can
be facilitated by Committee's approval to issue a new one year contract with an increase
in the minimum hours to be provided from 1000 to 1750 per week for this contract period.
Committee's approval is also sought for adjustments to be negotiated over existing hourly
rates of the six contracted home support providers. The outcome from that negotiated
process and its full implementation will be dependent on Committee approval. The
increase in proposed service costs reflects that in the preceding 4 year period costs to
this Council have been below the national average across the independent home support
sector.

Legal and Financial Implications

3.4 Officers from social work, procurement and legal services have given due consideration
to this exceptional circumstance. Renegotiation of existing contracts where the total
contract value far exceeds EU thresholds for exposure to competition generates a risk of
legal challenge. The risk of legal challenge is assessed as "medium risk". That
assessment reflects the short term nature of the proposed new contract and the explicit
intention that in late 2016 a framework agreement for home support services will be
exposed to tender through open, competitive arrangements.

3.5 To further mitigate risk of legal challenge seeking an ineffectiveness order, a Voluntary
Ex−Ante Transparency notice (VEAT), was posted on the Public Contracts Scotland
website. This allows a time limited period of 10 days for any potential, capable providers
disaffected by this Council's approach to these contracts to highlight concerns in advance
of proceeding. Provided that the VEAT notice itself is not challenged observing this 10
day standstill should mitigate the risk of an ineffectiveness order. In addition observing a
standstill period of 30 days following the publication of the VEAT notice should also
mitigate the risk of a challenge seeking an award of damages.

3.6 Contract Standing Orders (CSO5) under Section 10 permit the negotiation of contracts in
certain circumstances, such as when, in the opinion of the Chief Social Work Officer,
service users needs are best met by existing providers where the assessment of the
providers compliance with contract terms is satisfactory. SlO of the CSOs accord with
the Public Contracts (Scotland) Regulations 2012 under] Regulation 14(1)(d)(i)(aa) which
permits the use of the negotiated procedure without prior publication of a contract notice
in certain circumstances including where the contracting authority wants a current
contractor to carry out additional work or works or provide additional services which were
not included in the original public works contract or public service contract but which
through unforeseen circumstances have become necessary and such work, works or
services cannot for technical or economic reasons be carried out or provided separately
from those under the original contract without major inconvenience to the contracting
authority. The argument for ensuring consistency and continuity of service to vulnerable
people is self evident. That the back drop of an unprecedented reduction in government
funding and the consequent need for identifying substantial savings from home support
budgets could not have been foreseen, nor responded to through adoption of a different
contracting approach being taken by the Council, accords with the terms of the
aforementioned Regulations.



4.

3.7 Additional service costs arising from the negotiated contracting process will be met from
adjustments to existing mainline budgets. Contract monitoring, review and benchmarking
activities indicate that revised terms and conditions continue to represent value for money
to this council.

Recommendations

Committee is requested to:

(I)

(ii)

(iii)

k v − A p p r o v e the proposals to negotiate a new one year contract to the following home
support providers: Allied; Carewatch; Hazelhead; HRM; ILS and Mears and that the
outcome from price negotiations are subject of a future report to Committee;

Note the publication of a VEAT notice as described in the body of the Report;

Note the mitigations in place to minimise potential challenges to the adopted contracted
processes.

4k
Robert Miller
Head of Community Care Services

For further information on this report please contact Dennis O'Donnell, Manager, Planning & Quality
Assurance on telephone 01698 332084


