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1.

Purpose of the Report

1.1

The purpose of this report is to request Committee to consider and approve the Council's
responses to Scottish Government consultation on Parts 4 and 5 of the Community
Empowerment (Scotland) Act: Community Right to Buy Neglected, Abandoned or Detrimental
Land; and, Community Asset Transfer respectively.

2.

Background

2.1

The Community Empowerment (Scotland) Act was passed by the Scottish Parliament on 17
June 2015 and received Royal Assent on 24 July 2015.

2.2

The policy objectives of the Act are:
• To empower community and voluntary organisations by enabling them to acquire ownership of
land and buildings.
• To enable greater involvement in decision making by community groups and voluntary
organisations.
• To increase the pace and scale of Public Sector Reform through a more outcome focused
approach and by strengthening community planning.

2.3

Overall, the Act aims to support approaches that can contribute to improving outcomes in all
aspects of people's lives. It is designed to provide a legal framework to support community
participation and engagement. The Act is intended to address "inequalities of power and
influence," and there is "A general presumption that the Act's provisions should favour local
communities where they have a better idea to existing service delivery mechanisms and how to
improve outcomes." @

3.

Community Empowerment (Scotland) Act − Summary of Parts

3.1

The Act is wide ranging and has 12 distinct Parts as listed in Appendix One. The various
sections will be implemented over time with the more complicated processes taking longer to
come into effect. Currently, those parts of the Act which are generally procedural or allow
Scottish Ministers to make Regulations are in force or presently under development. Part 11 of
the Act, 'Powers to introduce schemes for the reduction or remission of Non Domestic Rates'
came into effect from 31 October 2015.

D

Quotes taken from speech by Marco Biagi, former Minister for Local Government and Community Empowerment, at conference
held in Scottish Government on 2 December 2015

4.

Consultation on Draft Regulations

4.1

The Scottish Government has recently issued consultation on the draft Regulations to
accompany various sections of the Act. Regulations are a type of "secondary legislation" to
accompany primary legislation − in this case, the Community Empowerment (Scotland) Act. The
primary Act may grant Scottish Ministers the powers to make Regulations about certain aspects
of the Act's provisions. Regulations must be considered by Parliament before they can come
into effect and once passed they become law and must be complied with. Regulations are often
used to set out detail and technical issues because they can be updated and revised more
quickly than an Act of Parliament if changes are ever required.

4.2

Table 4.2.2 below sets out the sections of the Act where Scottish Government consultation is
now underway:
Community
Empowerment Act
Part
2 Community
Planning

Link
Scottish
to
Government
Consultation Page
Click on link

Consultation Response
Deadline
13/6/2016

Anticipated Timescale
for Implementation of
N e w Regulations
Autumn 2016

https://consultscotland.gov.uklc

ommunyti−empowermen−
tuncitommunyti−palnnnig−−
guidance

3

Participation
Requests

Click on link

15/6/2016

Autumn 2016

https://consult.scotland.gov. uk/c
ommuynt−
iempowem
r en−
tunU
ipcp
aio
a
trin
t−e
rques−
t___________________
regulations

4

Community Right to Buy:
Crofters' Rights Click on link

E a r l y Spring 20170
20/6/2016

https://consult.scotlandgovuk/c
ommuntiy−a
l nd−team/rg
i ht−to−__________________
buy

Abandoned,
Neglected
or
Detrimental
ommunity−land−−
Land
5

Asset Transfer

Click on link
20/6/2016
https://consultscotland.gov.uk/c
team/abandoned−land
Click on link

20/6/2016

September 2016

https://consult.scotiand.gov.uk/c
ommunity−empowerment−−
unit/asset−transfer−procedures
Based on information provided by Scottish Government at seminar on 15 March 2016. May be subject to change.

Table 4.2.2

4.3

Further information and copies of all the relevant consultation documents can be found on the
Scottish Government's Consultation Hub web pages (click on link) at
https://consult.scotland.qov.ukJ Copies of all the above consultation documents have also been
placed in the Members' library.

5.

Previous Engagement by North Lanarkshire Council

5.1

North Lanarkshire Council has responded to all previous Scottish Government consultations on
the Community Empowerment Bill as it was developed, including the presentation of verbal
evidence to the Local Government and Regeneration Committee in March 2014. More recently,
a general report on the Bill's provisions was presented to the Policy and Resources Committee
at its meeting on 4 June 2015. A more focused consultation report relating to Allotments and
potential levels of compensation for disruption, damage or loss of amenity that may be payable
by either the local authority or individual allotment holders was considered by both the
Environmental Services and the Policy and Resources Committees at their meetings on 27

October and 3 December 2015 respectively.
5.2

The Council will now respond to the above consultations with the exception of "Crofters' Rights"
under Community Right to Buy where it is felt that our contribution would be limited.

5.3

Draft responses to 'Community Right to Buy Abandoned, Neglected and Detrimental Land' and
'Asset Transfer' are attached as Appendices Two and Three respectively. These have been
prepared by the officers who serve on the Council's corporate Community Empowerment
Working Group.

5.4

The draft response to the consultation on Participation Requests will be considered by the Policy
and Resources Committee at its meeting on 9 June 2016 given the corporate responsibility on
all Council services to engage in Participation Requests.

5.5

The response to the Community Planning consultation is being prepared jointly with partner
agencies through the North Lanarkshire Partnership Joint Resourcing Working Group. This will
help to promote a shared understanding and a collective and collaborative approach to the new
requirements and the response will be considered by the NLP Board at its meeting on 1 June
2016.The Community Planning response will also be submitted to the Policy and Resources
Committee on 9 June for members' information and to raise awareness within the Council of the
new requirements placed on community planning partners.

6.

Recommendation

6.1

The Policy and Resources (Regeneration and Infrastructure) Sub Committee is requested to:
i)
ii)
iii)

iv)

v)

Note the current Scottish Government consultation exercises on draft Regulations to
accompany Parts 2, 3, 4 and 5 of the new Community Empowerment (Scotland) Act 2015;
Note the consultation arrangements and submission timescales as set out in Table 4.2.2;
Consider the consultation responses to Parts 4 and 5 (Community Right to Buy Abandoned,
Neglected and Detrimental Land and Asset Transfer) and, subject to any amendments
approved at this meeting, agree that these should be submitted to the Scottish Government
on behalf of the Council and in order to meet the consultation deadline of 20 June 2016;
Note that separate responses to the consultation exercises on Community Planning and
Participation Requests have been drafted and these will be submitted to the Policy and
Resources Committee on 9 June 2016 for consideration, along with copies of the
Community Right to Buy and Asset Transfer responses for members' information; and,
Otherwise note the contents of this report.

Acting Executive Director of Regeneration and Environmental Services

Appendix One
Community Empowerment (Scotland) Act 2015 − Summary of Parts and New Duties
Part 1: National Outcomes
Part One of the Act introduces a series of duties for Scottish Ministers requiring them to develop
a set of National Outcomes for Scotland, consult on these and then publish them.
Ministers must publish regular reports describing progress towards achieving the outcomes and
the outcomes must be reviewed at least every five years.
Part 2: Community Plannin
The Act extends the statutory duty of Community Planning to all partner agencies. Previously
only local authorities had a statutory duty to engage in community planning through the Local
Government (Scotland) Act 2003.There is now a statutory duty on all partners to improve
outcomes. The Act now requires local community planning partnerships (e.g. NLP) to:
•
•
•

•

•

Develop a Local Outcome Improvement Plan and individual Locality Plans;
Identify the local outcomes which the partnership will prioritise for improvement. This
provision should allow partners to focus on a smaller number of priority areas;
Tackle inequalities and agree a set of priorities for the individual communities that
experience the greatest levels of disadvantage. The draft Regulations recommend that
locality planning arrangements should be developed for areas with a population of around
10,000 residents;
Directly involve community organisations in working with community planning partners to
address inequality. Partners should be proactive in identifying and working with
community groups that represent and tackle socio−economic disadvantage; and,
Review and report progress annually.

In North Lanarkshire, the new Community Empowerment Act duties will apply to the following
NLP Board members:

• North Lanarkshire Council
• Scottish Fire and Rescue Service
• New College Lanarkshire
• Scottish Enterprise
• NHS Lanarkshire
• Skills Development Scotland
• Police Scotland
• Strathclyde Partnership for Transport
• North Lanarkshire Health and Care Joint Integration Board
Scottish Natural Heritage, Visit Scotland, SEPA and the Scottish Sports Council are also now
covered by the provisions of the Act, and although these are not represented on the NLP Board,
the Council works with these bodies on individual projects.
Part 3: Participation Requests
Part Three of the Act gives community organisations the right to become involved in developing
improvements to public sector services. A Community Participation Body may make a request
to become directly involved in working to develop improvements to an outcome.
Public authorities will be required to report annually on Participation Requests in terms of:

•
•
•
•

The number of requests received;
The number approved or rejected, with reasons for refusal;
How processes or services have been improved as a result of the Community
Participation Body's involvement; and,
How the public authority supported and facilitated equal opportunities.

Part 4: Community Riqht to Bu
Part Four of the Community Empowerment Act (Community Right to Buy) is slightly different
because there are two processes here. Firstly, the existing Land Reform (Scotland) Act 2003
has been amended and now extends the right to buy to urban areas as well as rural − the
statutory commencement order date for this was 15 April 2016. Secondly, draft Regulations
need to be prepared for the remaining sections of Part Four (relating to Crofters' Rights and
Abandoned and Neglected Land.) These draft Regulations are included in the consultation
exercises currently underway and summarised in Table 4.2.2.
The Act allows community groups to buy abandoned or neglected land or where there is a
detrimental impact to the environmental wellbeing of the community, even where the land owner
is unwilling to sell the land.
The community body must be a Company Limited by Guarantee. The Memorandum and
Articles of Association must define the nature of the community − it can be geographical, or a
community of interest, including Scottish Charitable Incorporated Organisations and
Community Benefit Societies. At least three quarters of the members of the company must be
members of the community.
The community body must demonstrate why they think the land is abandoned, neglected or
detrimental and set out their proposals for its use, management and development. Proposals
must be in the public interest and promote sustainable development.
Scottish Ministers will determine the eligibility of land to be purchased under 'Community Rights
to Buy' and will appoint an independent valuer to assess the market value of the land. Right to
Buy may only be exercised with Scottish Ministers' consent.
Part 5: Asset Transfer Reauests
This provision gives community groups the right to request to buy, lease, manage or use
buildings or land that belong to public sector bodies or Scottish Ministers themselves.
Community Asset Transfer has actually been in existence for some time and local authorities,
including North Lanarkshire, are already involved in working with community organisations to
support them in taking over properties or facilities.
While Asset Transfer allows a community group to buy a property or facility, there are some
differences to Community Right to Buy described above.
• Asset Transfer requests only relate to land or buildings owned by the public sector or
Scottish Ministers. Community Rights to Buy includes land in private ownership.
• Under Asset Transfer, the terms are negotiated between the local authority and the
individual aroup rather than beinci set inderendentiv. as is the case in Riahts to Buy.

•

Basically, Asset Transfer is designed to support and empower community groups by
enabling them to take on and manage local community facilities, whereas Rights to Buy,
whilst also empowering communities, is also designed to deal with absentee landlords
and blights on the landscape.

When making an Asset Transfer Request, the community group must set out its preferred terms
and conditions, along with, why the request is being made and how the community would
benefit as a result of the transfer.
Similarly, when making its decision about whether to grant an Asset Transfer Request, the
public authority must:
Consider how the request contributes to improving outcomes in terms of promoting
economic development, regeneration, health, social or environmental wellbeing;
Take socio−economic inequalities into account; or,
Identify any constraints/obligations that would prevent the transfer.
During negotiation the authority must not dispose of the land or asset in any other way and an
ultimate Right of Appeal to Scottish Ministers is in place if the request is refused, timescales
are not met, or the terms and conditions differ significantly from those proposed.
Authorities must report annually on the number of Asset Transfer requests received with
relevant decisions or outcomes. Public authorities must also produce a publicly available asset
register listing land owned and leased.
Part 6: Delegation of Forestry Commissioners' Functions
Part Six extends existing Forestry legislation by allowing any corporate body, including a
constituted community group, to take on a forestry lease.
Part 7: Football Clubs
Part Seven gives Scottish Ministers regulatory powers to allow football supporters to become
involved in decisions about the management, governance and operation of the Club. Ministers
may also, through Regulations, facilitate Football Supporters purchasing the Club.
Football Associations, such as the SFA, have the right to be consulted before any such
regulations are introduced.
Part 8: Common Good
The Community Empowerment Act aims to increase awareness and transparency about the
existence of Common Good assets, how they are used and potentially disposed of and also to
allow for greater community involvement in decisions about Common Good.
This Act requires local authorities to:
• Establish and maintain a register of all Common Good property and assets;
• Consult with Community Councils and community bodies when establishing the register
and take account of the comments received; and,
• Publish any proposals and consult community bodies before disposing of or changing the
use of Common Good assets.

Part 9: Allotments
Part Nine repeals existing allotments legislation and aims to make it easier for people to acquire
an allotment. It introduces a more formalised regime which local authorities will be required to
implement.
The
to:−• Act requires local authorities
Establish and maintain an up to date register and waiting list of people who would like to
lease an allotment.
Produce an annual report on allotment provision in the area.
.
• Provide additional allotments when certain waiting list triggers are exceeded (reasonable
steps must be taken to provide more allotments when the number of people on the
waiting list exceeds half the number of allotments available).
• Prepare and consult on allotment site regulations, e.g. allocation policy, rent levels,
maintenance, whether buildings and or livestock or poultry will be allowed on the
allotment.
• The Act introduces standardisation in terms of the preferred size for an allotment plot −
250m2 and accessibility requirements.
Some of these requirements may be devolved to an allotment association. Councils must obtain
Scottish Ministers' approval before changing the use of, or disposing of any allotments owned
or leased.
In addition to the allotment provisions, local authorities must also prepare, and review every
five years, a Food Growing strategy setting out:
• Land that may be used for allotments;
• Identifying other areas of land that community members may use to grow vegetables,
herbs, fruit and flowers; and,
• Plans to increase the provision of land for community growing.
Part 10: Public Participation in Decision Maki
Introduced as a Stage 2 amendment, this part of the Act gives Scottish Ministers new regulatory
powers enabling them to instruct public sector authorities to allow participation by members of
the public in decision making.
The Regulations will specify which public sector authorities must include the public in decision
making, under what circumstances, and the nature and type of decision making that the public
may participate in. The nature of decisions may include allocation of financial resources and
others as specified in the Regulation.
Part 11: Non Domestic Rates
Part Eleven introduces a new power to the Local Government (Financial Provisions) (Scotland)
Act 1962 which allows councils to create localised rate relief schemes for Business Rates. This
is designed to enable an authority to regenerate an area by incentivising through offering more
favourable Business Rates. Or the authority could encourage a particular type of business.
Local authorities will be required, however, to fully fund any such Rates Relief and must balance
reducing income levels in this way against other priorities, the interests of other tax payers and
continuinq to meet the statutory financial return to the Scottish Government.

This is the first section of the Act, directly impacting on local government, where a Statutory
Commencement Order has been issued with an enforcement date of 31 October 2015.
Part 12: General
The final part of the Act deals largely with procedural and related matters. For example, it
requires Scottish Ministers to publish statutory guidance in relation to this Act and to determine
commencement dates.

APPENDIX TWO
Consultation on secondary legislation proposals relating to Part 3A of
the Land Reform (Scotland) Act 2003 − the community right to buy
abandoned, neglected or detrimental land as introduced by the
Community Empowermnet (Scotland) Act 2015
RESPONDENT INFORMATION FORM

The Scottish
Government
Riaghaftas

Please Note this form must be returned with your response.
Are you responding as an individual or an organisation?

El

Individual

X

Organisation

Full name or organisation's name
NORTH LANARKSHIRE COUNCIL
Phone number

01236 632667

Address
FAO: Mary−Anne Robb
Business Manager (Estates)
Regeneration and Infrastructure Services
Fleming House
Cumbernauld
Postcode

G67 1JW
[_robbm@northlan.gov.uk

Email

The Scottish Government would like your permission to publish your consultation
response. Please indicate your publishing preference:

El

Publish response with name
Publish response only (anonymous)

El

Do not publish response

X

We will share your response internally with other Scottish Government policy teams
who may be addressing the issues you discuss. They may wish to contact you again
in the future, but we require your permission to do so. Are you content for Scottish
Government to contact you again in relation to this consultation exercise?
X

Yes

El

No

na h−Alba

1.
Section 97C(4) −Prescribe eligible land for the purposes of Part 3A −land
which is eligible for purchase by a Part 3A community body
Question I
Do you agree with the above matters? Yes X No LI
If not, please explain

Are there any matters you believe should be added? If so, please give details.
Yes.
North Lanarkshire Council recommends that consideration of whether the land is
identified in the local authority's Local Development Plan should be added along with
consideration of whether the land is subject to existing planning permission.
In the consultation document particular reference is made to where a local authority
has designated land as being contaminated land under the Environmental Protection
Act 1990 but similar defintions and clarification are not provided in terms of
"conservation areas". Reference to a "conservation area" may refer to an area
protected for conservation of habitat and wildlife, or a town centre type conservation
area for preservation of the character of an area − the use of this terminology is
vague and could be confusing.
Accordingly, North Lanarkshire Council recommends that the terms under which
land is designated as a nature reserve or conservation area, and the terms under
which a building or structure is designated as a listed building or scheduled
monument are also included in the Regulations or Statutory Guidance. (For
example: Planning (Listed Buildings and Conservation Areas) (Scotland) Act 1997;
Historic Scotland − Listed Buildings and Scheduled Monuments; and Scottish Natural
Heritage − Sites of Special Scientific Interest under the Nature Conservation
(Scotland) Act 2004.
Designations may be statutory under the types of legislation mentioned above, but
may also be through a form of legal agreement, e.g. Fields in Trust sites are
preserved "in perpetuity" as open space.
These more specific descriptions, with references to the relevant statute, legal
agreement or nature of the designation would promote wider understanding and
clarification.
Are there any matters you believe should be removed? If so, please give details.
No

2.
Section 97C(5) − Land pertaining to land on which there is a building or
structure which is a person's "home"
Question 2
Do you agree that the above types of land should be land pertaining to land that is a
person's home? Yes X No El
If not, please explain

Are there any types of land that you believe should be added? If so, please give details.
Yes. North Lanarkshire Council recommends that the following types of land should
be added:
"Land and buildings used for leisure purposes which are incidental to the enjoyment
of the dwelling house − e.g. summer house, stables or kennels."
Are there any types of land that you believe should be removed? If so, please give
details.
No

3.
Section 97C(5)(f) − Descriptions or classes of land which is not eligible
for purchase by a Part 3A community body
Are there any descriptions or classes of land that you believe should not be eligible for
purchase by a Part 3A community body? If so, please give details.
As above in Question 2 − Land and buildings used for leisure purposes which are
incidental to the enjoyment of the dwelling house − e.g. summer house, stables or
kennels.
Section 97C(6)(b) − Descriptions or classes of occupancy or
4.
possession which are, or are to be treated as, a tenancy − land which will be
eligible for purchase by a Part 3A community body
Question 3
Do you agree with the above descriptions or classes of occupancy or possession
which are, or are to be treated as, a tenancy for the purposes of Part 3A of the Land
Reform
(Scotland) Act 2003? Yes No
If
not, please explain

This section of the consultation document is not clear, potentially unfair, and further
explanation and more clearly set out definitions are required.
Potentially, a home occupied under a tenancy (or license) agreement is to be treated
as eligible land, but a private house on the same estate, farm or land may be excluded
as eligible land.
Equally, if tenancies are excluded, there is the danger that a land owner may attempt
to remove the land from being considered eligible by creating a number of cheap
tenancies on the land.
The matter is also complicated because, through the Regulations and Statutory
Guidance, there appears to be an attempt to come up with universal definitions which
will apply to both a remote rural and an urban setting.
Individual homes such as tied cottages, used to provide accommodation for estate
workers or tenant farmers, are grouped alongside properties of multiple occupancy
such as hospital and student accommodation. North Lanarkshire Council understands
the argument that a tenant farmer is contributing to the work of the estate in the same
way that a nurse living in hospital accommodation is contributing to the work of the
hospital but these are two completely different types of home. Student and hospital
accommodation is more likely to be temporary and may not be considered by the
individual occupiers themselves as their main residence.
Similarly, temporary accommodation for homeless people (e.g. night by night shelters)
is also quite different in that it provides essential support, health care and social
services for people rather than purely an occupancy.
The Regulations and Statutory Guidance must be substantially clearer in
differentiating between properties, such as a tied cottage or tenancy, and properties
which are in multi occupancy and are ancillary, but clearly linked, to supporting the
work of a public service or institution.
Tied cottages or tenancies are generally single occupancies − i.e. they are only
occupied by one family and the tenancy is linked to a member(s) of that family working
for the land owner or enjoying life time benefits through previous employment or
gratuity.
Student and hospital accommodation are there in an ancillary function to support the
operation and delivery of a service.
Similarly, whilst a homeless shelter provides accommodation for a homeless person,
the facility may also provide information, benefits advice, health care, counselling, and
other social services.

Are there any descriptions or classes of occupancy or possession which are, or are to
be treated as, a tenancy, that you believe should be added? If so, please give details.

No

Are there any descriptions or classes of occupancy or possession which are, or are
to be treated as, a tenancy that you believe should be removed? If so, please give
details.
Yes − see above explanations and in particular:
Hospital accommodation
Student accommodation
Homeless Accommodation − both "night by night" shelters and also supported
accommodation such as refuges for victims of domestic violence or supported living
units for homeless people which may provide longer term accommodation. These
are operational premises linked to service delivery with the responsibility to provide
additional services to individuals to enable them to secure and maintain a
sustainable, long term tenure in their own right
Consideration should also be given to land that has been identified by the local
authority for travelling persons.
5.

Section 97H(6) − List of prescribed regulators

Question 4
Do you agree that a regulator should be described as a person, body or office−holder
that has the power to carry out regulatory functions? Yes X No El
If not, please explain

Are there any persons, bodies or office−holders that you believe should be included in
the definition of regulator, but are not listed above? If so, please give details.
Scottish Fire and Rescue Authority − members of the public frequently contact
Scottish Fire and Rescue Service in the first instance where there are concerns
about illegal burning of waste products (e.g. wire stripping) or premises such as
night clubs breaching health and safety regulations by exceeding maximum
permitted numbers.

Are there any persons, bodies or office−holders that you believe should not be
included in the definition of regulator? If so, please give details.
No

6.
Section 97N(1)&(3): Prohibitions on sale or transfer of land; suspension
of rights
Date prohibition or suspension of right applied
Question 5
Do you think the proposed dates are appropriate? Yes X No LI
If not, please explain

Date prohibition or suspension of rights lifted
Question 6
Do you think the proposed dates are appropriate? Yes X No LI
If not, please explain

Section 97N(1) and 97N(3) − Persons subject to prohibition
Question 7
Do you agree with proposals? Yes X No LI
If not, please explain

Section 97N(2) regulations made under section 97N(1) − Transfers or dealings
not subject to these regulations

Question 8
Do you agree with the above list of transfers or dealings?
Yes XNo
If not, please explain
Further clarification is required on the second bullet point at Page 19 of the
consultation document − it is assumed that written agreement between couple was
compiled before the Notice of Prohibition was issued?

Are there any that you believe should be added? If so, please give details.

Are there any that you believe should be removed? If so, please give details.

Section 97N(3) − Suspension of rights over the land
Question 9
The above section sets out proposals surrounding the rights which are to be
suspended when a valid application is made under Part 3A.
Do you agree with these proposals? Yes No X LI
If not, please explain
While the proposals noted in bullet points 1 and 2 o n page 21 of the consultation
document are not unreasonable, bullet point 3 has the potential to introduce delays,
and incur significant abortive costs where 'conditional land sales' are already in place.
For example, most land sales are conditional on securing a range of statutory
consents, which for a larger property/site will include, planning permission,
development plan zoning, environmental studies, ground reports etc. If a planning
authority has determined that land can be developed, the prohibition could circumvent
another established statutory process (possibly before it is concluded).

Are there any other rights that you believe should suspended? If so, please give
details.

No

Are there any of these rights that you believe should not be suspended? If so, please
give details.
See above

7.
Section 97J(7) − Provision for or in connection with enabling a Part 3A
community body to apply for the cost of ballot expenses to be reimbursed
Question 10
Do you agree with these proposals? Yes LII No X
If not, please explain
Payment or reimbursement of costs associated with conducting a ballot is a potentially
difficult area.
As the proposals currently stand all community bod(ies) seeking to purchase under
Right to Buy will be required to fund the costs associated with conducting the ballot
themselves. This means an individual community body will require to fundraise and
generate income to raise the funds required to conduct the community ballot. The
community body's fundraising may include submitting funding applications to grant
awarding bodies.
The consultation document highlights that Ministers, through Regulations, may
introduce provisions which would allow the community body to apply to Scottish
Ministers to reimburse the costs of the community ballot under such circumstances as
may be specified in the Regulations.
Whilst North Lanarkshire Council appreciates that Scottish Ministers have a duty to
protect the public purse, we feel that only reimbursing completed Part 3A Right to Buy
processes or only reimbursing those that receive a "Yes" vote is decisive. A community
body will be required to incur the same level of costs associated with conducting a
ballot regardless of the outcome of the decision. Similarly, a Part 3A Community Right
to Buy may fail to proceed for completely separate reasons after conducting the
community ballot where a "Yes" decision was returned by the community.
North Lanarkshire Council would recommend that:
The circumstances under which Scottish Ministers would consider reimbursing the
costs associated with conducting the community ballot should be specified by way of
Regulation and published to provide a clear framework and understandina and ensure

accountability and transparency. The Regulations must be sufficiently tight to ensure
compliance.
The basis of reimbursement of costs in terms of eligible and ineligible costs should be
included and clearly specified in the Regulations and Statutory Guidance.
The Regulations and Statutory Guidance should specify how any second ballot would
be managed including arrangements for the reimbursement of costs for second or
subsequent ballots.
The framework governing such an "Application for Reimbursement of Expenses
Incurred in Conducting a Community Ballof' must be consistently applied.
The community body may apply for reimbursement of costs of conducting the
community ballot when the Part 3A application has been consented to by Scottish
Ministers.
In order to receive reimbursement of costs incurred, the community body must be able
to demonstrate and satisfy that the ballot has been conducted in accordance with the
ballot provisions prescribed under section 97J of Part 3A of the 2003 Act and 97J(2).
The Regulations should include the ability for the Community Body to reclaim costs
where a ballot has not proceeded or been abandoned as a result of circumstances
outwith the community body's control and the Regulations should identify and specify
such circumstances.
The Regulations should also make reference to Section 97K (the Right to Buy the
same land being exercisable by only one Part 3A community body) and ensure that
there is absolute clarity that only one Part 3A community body may apply for
reimbursement of ballot costs and competing ballots will not all be eligible to apply for
reimbursement.
The Regulations should also make provisions setting out how any funds that are
indeed reimbursed by Scottish Ministers in respect of costs incurred in conducting the
community ballot are apportioned or expended in the future by the community body.
i.e. Funds should be used in furtherance of the original objectives of the Community
Right to Buy application in terms of:
− Being in the public interest; and,
− Furthering the achievement of the ongoing sustainable development of the land.
It is also worth highlighting that some grant award making bodies or trusts, where
these provided grant or contributory funding to finance expenses incurred when
conducting the community ballot, may require reimbursement of these funds where an
application to Scottish Ministers for reimbursement of such costs is successful.

Are there any other circumstances under which you believe a community body should
be able to apply for reimbursement? If so, please give details.

Procedures to be followed when applying for reimbursement of the full cost of
conducting the ballot
Question 11
Do you agree with these proposals? Yes X No LII
If not, please explain
Subject to the previous response to Question 10 that all Part 3A community bodies
are eligible to apply to Scottish Ministers for reimbursement of costs associated with
conducting the community ballot once their application has been consented to by
Scottish Ministers and regardless of the outcome of the ballot and the final Right to
Buy proceeding.
Regulations should require a Part 3A community body to apply for reimbursement of
eligible ballot expenses within two months of the ballot being undertaken. The
application for reimbursement of ballot expenses should not be left until after the land
transaction has taken place because in some circumstances it may not proceed.

8.

Section 97T(4) − entitlement to compensation

Question 12
Do you agree with these proposals? Yes No X
If not, please explain
Although North Lanarkshire Council broadly agrees with the procedural arrangements
for payment of compensation as set out in part 8.4 of the consultation document (pp
24 −25), we have a number of wider concerns and queries and would suggest that
further consideration must be given to the underlying principles and liabilities
associated with potential compensation payments.
Accordingly, we recommend that the Regulations should be tightened to specify
exactly what may be eligible for compensation. For example will compensation be
payable in respect of legal fees, ongoing Non Domestic Rates costs or a potential
reduction in the value of the asset during negotiations?

Consideration must also be given as to how a community body may be expected to
meet potentially substantial compensation claims.
Where a Community Right to Buy application has been consented to, the community
body becomes liable for potential compensation claims, and if the community body
does not have sufficient funds then there is the potential for the landowner to incur a
loss. If the Community Right to Buy application is refused, Scottish Ministers are
responsible for consideration of compensation claims and this has a potential draw on
public funding.
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Asset Transfer under the Community Empowerment (Scotland) Act
2015: Consultation on Draft Regulations
Questionnaire
01:
Do you agree that the types of land set out in the draft Community
Empowerment (Registers of Land) (Scotland) Regulations 2016 need not be
included in relevant authorities' registers?
Yes V No Lii
If not, please explain what you would change and why.

Q2: Are there any other types of land that relevant authorities should not have to
include in their register? Please explain what should not be included and why.
Suggested Exclusions:
North Lanarkshire Council would suggest that property(ies) where there is a clear
statutory or operational requirement for the asset remaining within the public
authority's property portfolio and asset base should be exempt from that public
authority's register. In such cases the perceived availability of the property could
cause undue work to come to a predictable refusal of any application.
If the public authority no longer has a requirement for these assets then they would
be declared surplus and could be included on the register at that point.
We agree that houses, hostels and lodging houses (which have not been declared
surplus to operational requirements) should be excluded.
Assets that have been acquired through Compulsory Purchase Powers (CPO) for a
planned scheme should be excluded. If the scheme does not go ahead then the
option to include it on the asset register (or depending on circumstances, offered
back to the original owner) could be considered.
Local authority cemeteries should be excluded on the basis that many individual
families will have purchased the "Right to Burial" from the local authority and the
local authority does not have full legal entitlement.
Circumstances which merit special consideration, but not exclusion from the
Register:
Whilst the public authority should have standardised procedures in place for
processing asset transfer requests, consideration should reflect the particular
circumstances and the nature of the land or buildings that are subject to the transfer
request. For example:
• Are there any restrictions on use of the site identified in the local authority's Local
Development Plan?
• Is there an existing planning consent in place?
____

Asset Transfer Guidance should also highlight the requirement for special
consideration to be given to:
• Land that is derelict and/or contaminated;
• Land that is designated as a nature reserve or conservation area and the terms
under which a building or structure is designated as a listed building or
scheduled monument. (e.g: Planning (Listed Buildings and Conservation Areas)
(Scotland) Act 1997; Historic Scotland − Listed Buildings and Scheduled
Monuments; and Scottish Natural Heritage − Sites of Special Scientific Interest
under the Nature Conservation (Scotland) Act 2004);
• In addition to statutory designations, land may be subject to a legal agreement,
e.g. Fields in Trust sites are preserved "in perpetuity" as open space.
European
designations may also be in place − e.g. Species Protection Area or
•
Special Area of Conservation
There may also be restrictions or burdens on land resulting from grant support. For
example, sites improved under Forestry Commission or Heritage Lottery Fund
grants typically have a 10 year commitment which can include clawback of funds
from the local authority. Special consideration of such commitments would require to
be incorporated into any transfer negotiations. Similar levels of consideration would
be required where the land in question had been transferred to the local authority
under Section 75 or Section 69 planning agreements.
A community transfer body that is interested in taking over derelict or contaminated
land must be able to demonstrate that they have obtained relevant land quality
surveys and reports appropriate to their proposed purposes or development plans. It
is normal practice to have the final contract suspensive on ground conditions and
other matters. It would be very onerous to expect a community transfer body to deal
with this matter early on especially ahead of securing funding which might not
happen until they have a positive decision on the transfer to allow viabilities to be
undertaken. As ground conditions are a normal suspensive condition there is always
the risk that a transaction will not conclude as a result of issues in the ground.
If the community transfer body is seeking to develop the land they must be able to
provide adequate and substantiated assurances that they have the funding and
governance arrangements in place to undertake land remediation. If the land is to
remain un−developed, the community transfer body must be able to demonstrate that
any necessary safeguards will remain in place e.g. air quality monitoring I provision
or maintenance of capped outlet pipes. As detailed above if ground investigations
highlight issues that cannot be overcome then the acquisition would not proceed and
the asset would remain with the authority and the community transfer body would
have no further responsibilities.
Similarly, if a community transfer body is interested in taking over open space where
special designation is in place due to the nature of the habitat, eco−system or
species that can be found there, special safeguards must be in place to ensure that
the habitat and species will be protected.
Clearly there would have to be early consultation with the planning authority and if
the proposed use is unlikely to obtain statutory consents, where required, to allow a

contract to be purified then this would be require to be fully explained to the
community transfer body.

Q3: Do you have any comments on the proposals for guidance on what information
registers should contain and how they should be published?
Registers should be published electronically. This will make updating the register
simpler, more efficient and less resource intensive.
There should be no requirement on the public authority to make copies of the
register available in hard copy in public offices.
The public authority should be able to determine the specific offices where members
of the public can inspect a copy of the electronic register − for example libraries.
Whilst assistance in accessing the register will be provided, it should be published in
such a way as to make it simple and easy to navigate for members of the public to
browse with minimum assistance. It should not be considered unreasonable for a
public authority to request that member(s) of the public make an appointment if they
require considerable assistance to browse the register or if they want more detailed
information to be made available on land or buildings whilst inspecting the register.
Similarly, public authorities should be able to introduce a charging regime, if
necessary, to offset the costs associated with printing extracts from the register.
The information contained on the register should be high level and kept as simple
and straightforward as possible. North Lanarkshire Council would support the
suggestions included in the draft Regulations' consultation document − i.e. location,
basic description, address and I or locally known name and grid reference point
where it is more difficult to provide a specific address. We would also suggest that
the register identifies any specific designations or reservations (such as those set
out in Question 2 − 'Special consideration') and where a property is clearly used by
the public authority for operational purposes (e.g. operational school or premises
occupied as the authority's headquarters).
More detailed information on a specific property or location may be provided where a
community transfer body requests further details.
It should be noted, however, that existing registers or land and property databases
held by public authorities may not readily provide the level of information that will be
required for inclusion in registers. Sufficient time should be allowed for compilation of
registers when setting the statutory commencement date for this section of the Act.
Whilst it is difficult to assess the level of additional resources that public authorities
may be required to deploy to support the new asset transfer duties because activity
will be demand led, the Guidance should aim to keep new responsibilities as simple,
straightforward and less resource intensive as possible. Wherever possible the
potential to use standardised processes across different sections of the Act should
be explored. This will also help to support consistency in approach between different

public authorities when implementing the Act.
A further caution relates to the reference in the draft Regulations that "An asset
transfer request can still be made for land or buildings that are not on a relevant
authority's register." There is the risk that public authorities may be required to
allocate substantial amounts of time completing property searches with the Land
Registers to determine ownership.
Q4: Is there any information you think a community transfer body should be able to
request from a relevant authority, that it would not be able to obtain under FOISA or
the EIRs?
Generally, where a public authority has information on land or property, such as
stock condition, estimated running costs or any specific designations that may
apply (e.g. Conservation Area), then the assumption is, that it would be reasonable
and expected, for the authority to make this available to the community transfer
body. When selling a building there is a statutory duty to provide asbestos survey
information and an Energy Performance Certificate (EPC). In some cases,
however, information may not be at the level required by the community transfer
body − for example if a property has been unused for some time then there may
not be up to date information on running costs. There should be no expectation or
requirement on the public authority to provide this information where it does not
presently exist and where the authority has no alternative responsibility or reason
to source the information. The responsibility to obtain the most up to date
information or position should rest with the community transfer body.
North Lanarkshire Council welcomes the recognition in the draft Regulations that
community transfer bodies may need to commission their own professional survey
work. We also welcome the recognition that public authorities may have
commissioned their own professional surveys and these may be confidential or
commissioned for a specific purpose − quite different to that being proposed by the
community transfer body − and therefore the information would provide no added
benefit, intelligence or data.
There may also be instances where a public authority holds information that is
commercially sensitive and it would not be able to disclose this to the community
transfer body.
Generally, it is anticipated and assumed that there will be willingness by public
authorities to support and engage with community transfer bodies through the
provision of available and permissible information without the need for recourse to
FOISA or EIRs.
For example, as part of North Lanarkshire Council's Community Asset Transfer
pilot programme we produced standard files with information that was readily
available that could be utilised as a starting point. The information initially provided
included:
a) Location I site I building plan where available;
b) Coal authority report (there is an external cost for this);

c) Utility I service information if available to the council;
d) Asbestos survey (buildings only).
In addition, the Council proposes to provide the following information:
e) Energy Performance Certificate (EPC), however, this will only be provided
once there is intention to sell as there is an external cost if an EPC is not
already in existence;
f) General comments on planning matters (to be supplemented by detailed
pre−application discussions);
g) Title information (once available and if it looks like matters are proceeding);
and,
h) Other information that becomes available.
It should be highlighted that not all of the above information will be readily available
for every property, building or land held by North Lanarkshire Council, however, as
normal practice the Council would pass on any information requested as long as it
is available and I or can be provided within the resources available. North
Lanarkshire Council does not think there is more information required that would
not normally be given out as part of a normal disposal or under FOISA or EIRs if
such recourse proved necessary.
The Council would also recommend that a community transfer body should not rely
exclusively on the information provided by the public authority. In some cases it will
be necessary for them to obtain their own legal opinion or professional survey
work.

Q5: Do you think the proposed additional requirements for making an asset transfer
request are reasonable?
Yes " N o LI
If not, please explain what you would change and why.
The additional information that the community transfer body is required to provide
will assist the public authority in considering the request.
Q6: Is there any other information that should be required to make a valid request?
The community transfer body should provide a Business Plan that clearly
demonstrates their capacity to finance the asset transfer in the first instance and
sustain and continue to fund the project in the longer term. Financial viability should
be clearly evident through the Business Plan, along with details of:
•
•
•

Existing funding and other assets, levels of funding already secured and any
ongoing revenue streams; and,
Current applications for funding that have either been confirmed or, where a
decision is pending, the anticipated award date.
Where there is a request to "discount" the lease value, information should be
provided regarding safeguards either in place or proposed to sustain the asset
and ensure that there is no future loss to the relevant public authority.

Where a community transfer body is seeking to purchase the asset, then North
Lanarkshire Council firmly supports that the body should be a company or similarly
incorporated through its registration as a Scottish Charitable Incorporated
Organisation or a Community Benefit Society. This provides additional safeguards
for both the public authority and importantly, the individual members of the
community transfer body. Indeed, North Lanarkshire Council would further
recommend that the community transfer body becomes incorporated if they are
taking on full maintenance responsibility as part of an asset transfer lease
agreement.
Wider community support for the asset transfer should also be demonstrated. It is
noted that asset transfer does not include the requirement for a community ballot,
however, it is suggested that applications could be supported by other forms of
quantifiable evidence such as:
• Details of public meetings held by the community transfer body to discuss their
proposals;
• Findings and results of local surveys indicating the community(ies) preferences
or suggestions; and,
Letters of support.
The community transfer body is required to identify the benefits that will come
about through the asset transfer. These should illustrate outcomes and either,
physical improvements to the local area, or improved facilities or access to
opportunities and services for the local community. The public authority will be
required to publish details of any asset transfer requests received within the
relevant local area and to advise that comments or representations may be made.
It will assist local individuals and other community groups, when considering
whether there is a requirement to make representation, if they have the fullest
information available about how the asset transfer will potentially improve
outcomes and provide additional benefits to the local area or community of interest.
Q7:
Do you have any comments on the proposals for acknowledgement of
requests?
No. If the community transfer body has not provided all the required information the
public authority should highlight how this might impact on the timescale overall to
complete the asset transfer request and explain how that the validation date is not
Lset until all information is received.
Q8: Do you have any comments on the proposed requirements for notification and
publication of information about a request?
North Lanarkshire Council supports the aim to ensure that notification and details in
relation to asset transfer requests received are made available to communities and
individuals who may have an interest in the request. This helps to achieve
accountability and transparency. We also welcome that electronic communication
may be used where the consent criteria have been met. The Council recommends
that where possible, and to promote consistency, processes should reflect those

currently used for planning applications. Local authorities are experienced and
already working in this way and the resource requirement that would otherwise be
required to develop, learn and implement new processes would be substantially
reduced.
The Council further recommends, and this is a general observation not restricted
exclusively to asset transfer, that wherever possible the Regulations and Statutory
Guidance should seek to promote consistency of approach between the public
authorities. This will support the development of joint practices by Community
Planning Partnerships and limit the potential risk of community transfer bodies
having to work in different ways and receiving varying levels of support depending
on the individual public authority approached.
North Lanarkshire Council appreciates the spirit of the draft regulations where there
is no requirement to erect a physical notice at a location that is not regularly visited
other than by authority staff (page 28, Section 8.5, paragraph 2). There is a risk,
however, that a remote location in the countryside may indeed be visited by people
walking or cycling for example and the authority is unaware of this. North
Lanarkshire Council would not want to be inadvertently in breach and would
appreciate further guidance. There is also the risk of vexatious complaints arguing
that the location is visited regularly.
Generally, two officers would be required to display location notices for health and
safety and witness purposes. Where there is no physical structure or building at the
site then the Regulations and Statutory Guidance should specify what is expected
of the public authority in terms of notification. For example, would the authority be
required to erect an advertising hoarding or signage? There might also be a
requirement for statutory consents to erect an advertising hoarding which could
add to cost and time taken.
In terms of the format of the notices, North Lanarkshire Council recommends:
•
•
•

Model notices or a standardised wording should be provided by the Scottish
Government to ensure consistency and validity;
The language on the notices should be simple and straightforward;
There is the risk that publishing too much information on the notices will
discourage people from looking at a full page of text − instead the notice should
refer people to a contact point for further information.

We would also suggest that there may be a role for local Third Sector Interface
organisations in helping to publicise notices and highlight that an asset transfer
request has been submitted.
The draft Regulations recommend that a period of no less than 28 days is allowed
for representations to be made following notification, however, no upper time limit
or closure date is recommended. This procedure is potentially complicated
because whilst a public authority would want to give members of the public
adequate time to make representation, leaving the notices displayed for 28 days or
more may make it difficult for the public authority to reach its decision within six
months of the validation date. Also, while a notice is displayed there is a

requirement on officers to check by physical inspection that the notice remains in
place. Accordingly, North Lanarkshire Council would recommend the following:
•
•
•

Notices must specify a start and finish date for representations to be made;
The period within which representations can be made is reduced to 21 days;
Notices should be removed at the end of the notification period.

09: Do you think 6 months is a reasonable length of time for the relevant authority
to make a decision on an asset transfer request? (This time may be extended if
agreed with the community transfer body.)
If
Yes LIII No
not, how long should the period for making a decision be?
North Lanarkshire Council appreciates that a prescribed time limit will: provide the
community transfer body with the date by which they will know the outcome of the
asset transfer request; and, reduce the risk that the decision becomes protracted;
however, six months is considered too restrictive.
As an alternative, the Council would recommend that:
•

•

The Statutory Guidance and Regulations may recommend a timescale but this
should be as a guideline only. It would also be helpful to have a formal process
for agreeing timescales provided in the Regulations and Guidance as a guide.
Public authorities should be given the flexibility to develop local "Processing
Agreements" on an individual basis with each community transfer body. Under
a Processing Agreement the public authority would agree the decision date
with the community transfer body when setting the validation date. This allows
individual circumstances and the scale of the potential asset transfer to be
reflected.

Generally, if the Parliament does, however, favour setting a timescale for decisions
then this should be extended to a maximum of 9 months from setting the validation
date to allow for potential time constraints as listed below
Potential Time Constraints:
• Adequate time must be available to the public authority to exercise due
diligence in reaching its decision about whether to grant the asset transfer. This
may include dialogue with other services or organisations that use the asset −
for example consultation with tenant representative bodies about potential
disposal of a Housing Revenue Account funded asset.
• Although a public authority may delegate responsibility for considering an asset
transfer request to officers or a sub committee of its main property transactions
decision making committee, there may be instances where the level of
delegated authority is insufficient or where there is a requirement to refer the
matter to a parent committee or further decision making body. This may
necessitate a longer time frame.
• If the community transfer body is making an application for Lottery, or other
arant fundina to su000rt their Dr000sal. then the fundina decision can take uo

•

•

to 12 months and accordingly, the timescale should be extended, through
agreement with the community transfer body to reflect this. Where this is the
case, then a maximum time period of up to 18 months would seem appropriate.
The level of detail and assessment process required which would be governed
by the size/value of the asset, along with the scale of the proposal and the level
of resources that authorities are able to deploy to support asset transfer.
Some matters may become protracted and this can be outwith the control of
the public authority or community transfer body involved.

Community transfer bodies should be encouraged and able to discuss their
proposals informally with the public authority at the earliest opportunity. Early
engagement and dialogue will help to address matters that can be resolved outwith
the formal asset transfer procedure and in some cases an asset may be
transferred without using the formal procedure. Early engagement will also allow
the public authority to begin consideration of any additional requirements that must
be put in place where the land or building is currently operational.
Greater flexibility to set locally determined timescales in dialogue with the
community transfer body through a Processing Agreement will minimise recourse
to the appeals process where an authority has not met the timescale of 6 months.
There must also be a formal suspension mechanism which allows the public
authority to withdraw from the asset transfer process if, for example, the community
transfer body is unsuccessful in its funding application(s). The public authority
would be required to revisit the asset transfer at a point when the community
transfer body is able to resume its negotiations, however, guidance is required on
whether the parties would simply reinstate the previous process or must a new
asset transfer request be submitted? Clearly, there would be a requirement to
ensure that all information previously submitted remained relevant and up to date.
Q10: Do you agree with the proposals for additional information to be included in a
decision notice?
Yes V'No
If not, please explain what you would change and why.
The inclusion of additional information with the decision notice promotes
accountability and transparency.

Qi 1: Do you agree that the Scottish Ministers should be required to appoint a panel
of 3 people to consider reviews of Ministers' own decisions?
Yes LII No
If
not, how do you think these reviews should be carried out?
North Lanarkshire Council suggests that further clarification is required on this
matter, however, the following points may be helpful.
The Council agrees in principle that Scottish Ministers should be required to

appoint a panel to consider reviews of Ministers' own decisions, however, the draft
Regulations do not specify the composition of the panel other than to state that "No
more than one member may be a member of Scottish Government staff." It is
unclear whether membership would comprise Members of the Scottish Parliament,
lay representation, individuals with an expert or professional judgement, or some
combination of these.
We would recommend that the panel should comprise 7 people (with no more than
two members of the panel being members of Scottish Government staff). This
slightly increased membership would enable the panel to become more
representative, reflecting a wider range of interests (including cross party
representation) and it would allow input from individuals with different experiences
or skills.
Extending the composition of the panel in this way further promotes accountability
and transparency by allowing for consideration by a wider representation.
012: Do you agree that a local authority should be required to make a decision on a
review within 6 months?
Yes V'No
If not, how long should the period for making a decision be?
Yes. In principle North Lanarkshire Council would agree that six months is
sufficient time for a local authority to make a decision on a review. There may be
instances, however, where it is necessary to extend the timescale, for example, in
light of new information that impacts on the asset transfer or to meet the relevant
timescales for the review decision procedures put in place by the public authority
where these involve committee approval. The Statutory Guidance and Regulations
should reflect these by including provision for the public authority and community
transfer body to agree an extended timescale. Inclusion of a "Processing
Agreement" as described in Question 9 in the Regulations and Statutory Guidance
would facilitate this and it would further minimise the requirement for recourse to
the appeals process by Scottish Ministers.
013: Do you have any other comments about the draft Asset Transfer Request
(Review Procedure) (Scotland) Regulations 2016 or draft Asset Transfer Request
(Appeals) (Scotland) Regulations 2016?
The Review and Appeals procedures result in potentially significant decision
making powers on the transfer of public assets in a local area resting with Scottish
Ministers. Given the potential scale and significance of the assets that may be
transferred, North Lanarkshire Council would reiterate the earlier recommendation
that any review panel appointed by Scottish Ministers must comprise more than
three members.
We agree with the notification and publication proposals in relation to Reviews and
Appeals since these will promote accountability and transparency and permit all
those who have had previous involvement to maintain an interest in the asset

transfer request.
Where a community transfer body's appeal to Scottish Ministers is successful we
would recommend that determining the terms and conditions of the asset transfer
should not rest with the Scottish Government but should be referred back to the
public authority for normal negotiations. This is less adversarial and enables the
working relationship between the authority and community transfer body to become
reinstated and strengthened especially where tensions may have been
encountered. We would also recommend that the role of the Scottish Government
should, where possible, focus on providing mediation, support and trying to work
with the relevant parties to secure an alternative contract agreement. Ministers
could have more of a mediation role rather than a determining role. Formal appeal
should be the last resort.

Q14: Do you agree that the Scottish Ministers should appoint a single person to
consider an appeal where no contract has been concluded?
Yes s / N o LII
If not, how do you think these reviews should be carried out?
North Lanarkshire Council agrees in principle that a single person should be
appointed, however, this is subject to further clarification on the nature of the
appointment because it is not clear from the draft Regulations whether it would be
a Minister that was appointed, or a member of Scottish Government staff or an
individual from an external body. Clarification is sought on who such an "Enforcer"
would be.
By the time an appeal has reached the "no contract concluded" stage the asset
transfer request will previously have been subject to initial consideration, review by
local authority (where applicable), appeal to Scottish Ministers and
recommendation to Parliament. These stages should have allowed for the fullest
consideration by relevant parties and provided the opportunity for representation by
other interests.

Q15: Do you agree that the documents should not be published in relation to
appeals where no contract has been concluded?
Yes
No LI
Please explain your reasons.
As above, by the time an asset transfer request reaches the "no contract
concluded" stage there will have been previous opportunities for publication of
relevant documents.
Q16: Do you agree that no third party representations should be allowed in relation
to appeals where no contract has been concluded?
Yes 'V No F1

Please explain your reasons.
Again, as above, there will have been previous opportunities for representation by
third parties in the earlier consideration, review and appeal processes before the
matter reaches the "no contract concluded" stage.
017: Do you have any comments on the proposed procedures for appeals where no
contract is concluded?
The proposed procedures effectively give Scottish Ministers the authority to
determine the terms and conditions under which a public asset may be transferred
from public authority control to a community transfer body where it has not been
possible to conclude a contract through normal application and review and/or
appeal procedures.
North Lanarkshire Council recognises that a review and/or appeal process will
have been undertaken prior to this and during these stages there will have been
opportunity for representation and the inclusion of additional information or
evidence that is material to the case. Again, we would emphasise the important
and valuable contribution that Ministers could make by taking on more of a
mediation and facilitation role during any appeals process.
There is a point, however, at which it is necessary to make a decision and
conclude the matter.
We agree that there should be no requirement to publish documents in relation to
appeals where no contract is concluded, however, the appointment of a single
person to consider the issues and make recommendations on the terms of the
contract should reflect the principles of accountability and transparency which
govern the previous stages of asset transfer. Again clarification is required on who
would fulfil the duties of "Enforcer" and the appointment process.
Likewise, in terms of determining the terms and conditions, and as recommended
previously in Question 13, North Lanarkshire would suggest that it would be more
helpful for Scottish Ministers to act in more of a facilitation and mediation role. By
this stage there is the assumption that all parties will be in agreement and the
nature of the task is to find a way forward through discussion that allows the
transfer to proceed with all parties working together to move forward and ultimately
improve outcomes.
Where terms and conditions determined at later stages in the process fall below
market value expectations, and where the public authority had previously inserted
a "clawback" clause in the transfer offer, there should be the same requirement on
the community transfer body to ensure any discount, grant and or subsidy is not
lost from the public purse at some point in the future.
A final observation is that there does not appear to be any right of redress for the
public authority where it feels it has been disadvantaged in any way. For example,
if the authority has fulfilled its obligations but the community transfer body has
failed to meet its terms and obligations.

Q18: Do you have any comments on the proposed procedures for applications to
Ministers for Directions?
Subject to our previous comments and suggestions that the appeals and "No
contract concluded" processes could be made less adversarial and more
supportive, North Lanarkshire Council would further comment that the period of 28
days within which the contract must be concluded is very restrictive. A period of up
to 42 days is suggested as an alternative to allow sufficient time for all
requirements, protocols, legal matters and importantly engagement and dialogue
with the community transfer body, to be progressed in order to conclude the
transfer.

